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FRIDAY,   JUNE  8,    1973 

U.S.  Senate, 
Subcommittee  on  Criminal  Laws  and  Procedures, 

OF  the  Committee  on  the  Judiciary, 

Washington^  D.  G. 

The  subcommittee  met,  pursuant  to  recess,  at  10 :10  a.m.,  in  Room 
3308,  Dirksen  Senate  Office  Building,  Senator  Sam  J.  Ervin,  Jr. 
[chairman]  presiding. 

Present:  Senator  Ervin  [presiding]. 

Also  present:  G.  Robert  Blakey,  chief  counsel;  Paul  C.  Summitt, 
deputy  chief  counsel;  Dennis  C.  Thelen,  assistant  counsel;  Kenneth 
A.  Lazarus,  minority  counsel;  Mable  A.  Downey,  clerk;  and  William 
E.  Pursley,  Jr.,  chief  counsel.  Judiciary  Subcommittee  on  Revision 
and  Codification  of  Laws. 

Senator  Ervin.  The  committee  will  come  to  order. 

In  continuing  these  hearings  on  the  revision  of  the  Federal  crimi- 
nal code,  the  Subcommittee  on  Criminal  Laws  and  Procedures  will 
today  focus  primarily  on  the  First  Amendment  implications  of  the 
national  security  and  obscenity  provisions  of  S.  1  and  S.  1400.  I  am 
pleased  to  be  able  to  assist  Senator  McClellan  in  chairing  this  particu- 
lar session  of  the  subcommittee's  hearings  because  I  believe  that 
properly  balancing  the  interests  of  national  security  and  first  amend- 
ment freedoms  is  one  of  the  most  important  and  difficult  tasks  of 
this  subcommittee  in  rewriting  the  Federal  criminal  code. 

Many  of  our  citizens  have  become  suspicious  of  Government's 
commitment  to  First  Amendment  principles.  In  my  opinion,  the 
phrase  "national  security''  has  too  often  been  carelessly  invoked  to 
justify  governmental  policies,  decisions,  and  actions  which  undermine 
these  principles  without  serving  any  reasonable  national  interest.  The 
Government's  attempt  in  1971  to  enjoin  publication  by  several  news- 
papers of  the  so-called  Pentagon  papers  is  an  example  of  such  a 
mistake. 

The  over-classification  of  Government  information  and  documents 
is  another  example.  ISIistakes  such  as  these  have  not  only  caused 
many  Americans  to  question  their  Government's  commitment  to 
First  Amendment  principles,  but  have  also  tended  to  undermine  the 
legitimacy  of  reasonable  and  necessary  Government  policies  which 
serve  the  purpose  of  protecting  national  security. 

In  an  earlier  hearing  on  the  national  security  provisions  of  S.  1 
and  S.  1400,  Senator  Hruska  properly  cautioned  us  to  consider  the 
sometimes  competing  interests  of  national  security  and  First  Amend- 
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ment  freedoms  with  dispassion  and  reason.  I  strongly  agree  with  my 
friend  from  Nebraska.  In  such  a  spirit,  I  am  confident  that  the  sub- 
committee will  be  able  to  frame  a  Federal  criminal  law  consistent 
with  our  tradition  of  individual  freedom  and  the  necessity  for 
national  security. 

Presenting  testimony  today  on  these  national  security  provisions 
and  provisions  concerning  obscenity  will  be  the  Joint  Media  Com- 
mittee, the  Association  of  American  Publishers,  the  Authors  League 
of  America,  and  the  Columbia  Broadcasting  System.  The  subcom- 
mittee appreciates  the  interest  of  these  organizations  in  the  revi- 
sion of  the  code  and  their  willingness  to  present  testimony. 

In  addition,  I  am  especially  happy  to  welcome  back  to  the  sub- 
committee the  Honorable  Abner  J.  Mikva.  an  attorney  from  Chicago, 
111.,  and  former  distinguished  Member  of  Congress  who  served  with 
Senator  McClellan,  Senator  Hruska,  and  me  on  the  National  Com- 
rnission  on  Reform  of  Federal  Criminal  Laws.  Mr.  Mikva  will  re- 
view for  the  subcommittee  the  Commission's  recommendations. 

Counsel  will  call  the  first  witness. 

Mr.  Blaket.  The  Honorable  Abner  J.  Mikva. 

STATEMENT  OF  HON.  ABNER  J.  MIKVA,  ATTORNEY  AT  LAW, 
CHICAGO,  ILL.;  FORMER  MEMBER  OF  NATIONAL  COMMISSION  ON 
REFORM  OF  FEDERAL  CRIMINAL  LAWS 

Mr.  Mikva,  Thank  you,  Mr.  Chairman,  I  appreciate  this  oppor- 
tunity to  appear  before  this  distinguished  committee  and  its  distin- 
guished chairman.  As  a  former  member  of  the  Brown  Commission 
during  the  final  period  of  its  work,  I  look  back  with  great  pleasure  on 
that  work  and  I  look  back  on  the  opportunity  to  sit  at  the  feet  of 
some  very  distinguished  experts  on  First  Amendment  freedoms. 

Senator  Ervin.  I  am  delighted  to  have  you  with  us.  On  many  oc- 
casions in  times  past  you  and  I  have  fought  for  the  preservation  of 
individual  rights  and  for  the  recognition  and  implementation  of 
First  Amendment  freedoms, 

Mr.  Mikva.  That  is  why  I  feel  very  confident  that  with  these 
hearings.  Senator  Ervin,  your  input  will  see  to  it  that  some  of 
my  fears  do  not  come  to  pass. 

I  acknowledge  some  "author's  pride"  in  the  Commission's  proposal 
to  revise  the  criminal  code.  Overshadowing  that  pride,  however,  is 
an  experiential  awareness  that  codifications  occur  only  when  there 
is  a  spirit  of  compromise  and  a  process  of  give  and  take. 

During  my  tenure  in  the  Illinois  Legislature,  I  served  as  chairman 
of  a  joint  committee  which  successfully  produced  a  new  criminal 
code  for  Illinois.  I  assured  my  colleagues  in  the  House  at  the  time 
of  final  passage  that  the  bill  I  was  advocating  was  far  from  perfect 
and  even  further  from  satisfying  me.  I  stated  that  I  believed  that  the 
bargain  struck  between  the  different  camps  on  controversial  subjects 
represented  a  pretty  fair  distribution  of  the  middle  ground;  that  it 
struck  a  balance  between  recodifying  the  archaic  and  sliding  too 
many  innovative  reforms  in  the  codification  bag. 

I  still  think  that  is  the  way  codes  are  made.  However,  the  line 
between  compromise  and  abdication  of  principles  has  always  been 
thin.    I   think   that   the   Administration's    position    in   introducing 
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S.  1400  is  not  a  viable  position  for  compromise.  Rather,  it  is  a  pug- 
nacious effort  to  relitio-ate  matters  that  have  been  lost  either  in  the 
courts  or  in  previous  Congresses.  From  insanity  to  pornography  to 
capital  punishment  to  minimum  mandatory  sentences,  to  a  further 
review  of  the  Ellsberg  case  and  the  Pentagon  papers  case,  S.  1400 
comes  down  hard  on  the  side  of  yesterday's  wisdom  and  opts  for  a 
stubborness  of  purpose  that  precludes  compromise. 

Those  who  served  on  the  Brown  Commission — and  the  Chairman 
is  Vv-ell  aware  of  this — know  that  unanimity  was  far  from  the  order 
of  the  day  on  some  of  the  important  controversies.  Very  specifically, 
we  provided  alternate  minority  positions  on  the  subjects  of  gun  con- 
trol, marijuana,  pornography  and  capital  punishment.  The  report 
made  it  clear  that  in  the  area  of  these  hard-fought  controversies, 
whei'e  truth  was  a  relative  term,  we  might  not  be  able  to  move  the 
existing  law.  And  we  are  prepared,  most  of  us  in  the  majority,  and 
those  of  us  in  the  minority,  to  accept  the  proposition  that  in  many  of 
these  fights  that  right  will  not  come  out  the  way  we  want  it  to. 
But  I  think  the  President's  statement  proposing  S.  1400  indicates  no 
such  flexibility. 

It  is  specifically  in  the  area  of  First  Amendment  freedoms  that 
S.  1400  makes  the  task  of  accommodation  so  difficult.  Senator  Muskie 
has  already  called  the  proposal  a  "National  Secrecy  Act."  I  am  not 
sure  he  is  wrong.  Sections  1122  through  1126  of  S.  1400  clearly 
want  the  Congress  to  overrule  the  Pentagon  Papers  case  and  provide 
new  tools  for  the  prosecution  in  future  Ellsberg  cases. 

However  one  feels  about  press  shield  laws,  I  thought  our  founding 
fathers  had  agreed,  and  we  had  concurred,  that  the  Congress  should 
not  insert  roadblocks  and  impediments  and  deterrents  to  a  free  press 
so  as  to  keep  them  from  prying  loose  the  secrets  which  all  Govern- 
ment people  seek  to  bury.  The  desire  for  burial  frequently  stems  not 
from  concern  about  national  security,  but  rather  ego  security,  office- 
holding  security,  and  such  like. 

"When  Government  didn't  disclose  that  B-52s  were  bombing  various 
parts  of  Southeast  Asia,  it  was  Wonderlandish  to  say  that  this  was 
to  keep  the  Communists  who  were  being  bombed  from  finding  out 
they  were  being  bombed. 

The  effort  of  Government  to  brand  the  "leakers"  of  the  errors  in 
Government  policy  as  the  enemy  rather  than  the  policymakers  is 
not  new.  In  every  landmark  case  from  John  Peter  Zenger  to  Near  v. 
Minnesota,  some  Government  official  thought  that  domestic  tran- 
quility was  promoted  by  gagging  some  writer.  Current  events  show 
the  same  excessive  zeal  for  plumbers  to  mend  the  leaks,  rather  than 
debaters  to  mend  the  mistakes.  It  has  been  a  historical  constant  that 
most  people  in  Government  think  that  most  people  in  the  media  are 
dangerous,  unfair,  pernicious,  mistaken,  evil  and  suppressible.  This 
has  been  the  belief  notwithstanding  the  fact  that  most  newspapermen 
are  too  busy  writing  to  lead  revolutions  or  mount  battlements. 

I  wish  I  could  say  that  S.  1,  the  bill  proposed  by  the  Senate 
members  of  the  Brown  Commission  avoided  these  problems.  While  it 
is  not  quite  as  pugnacious  about  the  press  as  S.  1400,  it  can  hardly 
be  alluded  to  as  a  Magna  Carta  for  a  free  press.  Indeed,  in  light  of 
what  has  happened  since  the  Brown  Commission  issued  its  report, 
I  think  that  all  of  us  who  seek  to  codify  the  criminal  law  must 
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reooirnizo  that  tlio  tcmptjition  on  the  part  of  Government  to  use  the 
criminal  laws  to  plu^  the  media  is  rniming  hi<;h. 

Tliis  beinof  so,  we  should  make  clear  that  the  criminal  laws  ought 
not  be  used  as  a  policy  under  statute,  and  cannot  be  used  under  the 
Constitution,  to  chill  a  free  press  and  its  healthy  curiosity  about 
Govei-nment.  The  late  Adlai  E.  Stevenson  II  said  it  well: 

If  ignorance,  apathy  and  excessive  partisanship  are  still  the  greatest 
enemies  of  democracy  *  *  *  then  of  course  it  is  up  to  a  free  press  to  help  us 
on  all  three  counts  and  all  the  time.  Otherwise,  neither  democratic  govern- 
ment nor  a  free  press  can  be  sure  of  permanency. 

On  First  Amendment  grounds  alone  then,  perhaps  we  ought  to  go 
back  to  the  drawing  board.  There  are  other  reasons  as  well.  Maybe 
the  Brown  Commission  report  itself  is  not  sufficient  to  rally  a  con- 
sensus for  a  new  criminal  code.  In  my  opinion,  S.  1  and  S.  1400 
move  us  further  off  that  consensus.  Certainly  if  the  choice  is  between 
S.  1400  and  the  present  criminal  laws  scattered  all  over  the  United 
States  Code,  then  never  has  scattering  looked  so  sweet. 

I  thank  you,  INIr.  Chairman.  That  concludes  my  statement. 

Senator  Ervtn.  Don't  you  think  that  if  S.  1400  is  enacted,  it's 
provisions  relating  to  espionage  and  information  would  be  very  dan- 
gerous in  their  present  form? 

INIr.  MiKVA.  I  think  they  would  be  extremely  dangerous.  I  can 
envision  a  situation  where  a  newspaperman  could  be  tried  for 
espionage  and  sentenced  to  death  the  way  that  language  is  written. 

Senator  Ervin.  Under  section  1126,  subsection  (b),  of  S.  1400, 
classified  information  is  defined  as  meaning : 

Any  information,  regardless  of  its  oi'igin,  which  is  marked  or  designated 
pursuant  to  the  provisions  of  a  statute  or  executive  order,  or  of  a  regulation 
or  rule  thereunder,  as  information  requiring  a  specific  degree  of  protection 
against  unauthorized  disclosure  for  reasons  of  national  security. 

Do  you  know  what  that  means  originally? 

Mr.  ]\[iKVA.  I  think  it  means  that  classified  information  is  anything 
the  prosecutor  says  it  is. 

Senator  Ervin.  In  other  words — as  I  interpret  it — a  man  can  be 
found  guilty  under  section  1124  of  a  felony  if  he  communicates  any 
classified  information,  regardless  of  the  nature  of  that  information, 
and  regardless  of  who  classified  it,  and  regardless  of  whether  it  has 
any  real  relation  to  the  national  security  except  in  the  imagination 
of  the  man  that  classified  it. 

Mr.  MiKVA.  That  is  correct. 

Senator  Ervin.  And  then  it  says  this : 

It  is  not  a  defense  to  a  prosecution  under  this  section  that  the  classified 
information  was  improperly  classified  at  the  time  of  its  classification  or  at 
the  time  of  the  offense. 

Doesn't  that  confirm  the  view  we  have  just  expressed  ? 

Mr.  MiKVA.  It  does.  And  it  also  removes  the  element  of  the  present 
law  which  is  so  important  in  the  Ellsberg  case  in  the  Pentagon  Papers 
case  that  there  has  to  be  some  demonstration  of  harm  to  the  Govern- 
ment. That  is  at  least  one  safeguard  to  the  present  law.  As  you 
pointed  out,  that  would  remove  even  that  safeguard. 

Senator  Ervin.  In  other  words,  proposed  section  1124  of  S.  1400 
destroys  the  defense  that  it  wasn't  properly  classified,  and  renders 
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a  man  subject  to  punishment  even  though  the  person  who  classified 
the  information  had.  no  authority  to  classify  it,  and  even  though  it 
didn't  fit  any  of  the  definitions  which  are  supposed  to  apply  to  that 
classified  information. 

INIr.  MiKVA.  I  think  that  is  absolutely  correct,  sir.  I  think  if  the 
document  has  a  stamp  on  it,  "Classified,"  even  though  somebody 
may  have  put  it  on  with  a  10-cent  store  stamp,  that  at  that  point 
anyone  who  had  anytliing  to  do  with  it  would  run  a  serious  risk  of 
prosecution  under  that  section. 

Senator  Ervin.  Do  you  think  a  statute  of  that  kind  has  any  place 
in  a  country  which  claims  to  be  a  free  society? 

Mr.  ]MiK\A.  It  not  only  has  no  place  in  the  code,  it  has  no  place 
even  in  the  thoughts  of  people  that  are  seeking  to  preserve  a  free 
society. 

Mr.  Blakey.  There  is  no  comparable  provision  in  S.  1,  is  there? 

Mr.  MiKVA.  No.  And  I  hope  I  made  it  clear — and  let  me  say  it  now 
so  that  it  is  clear — that  the  differences  between  the  Brown  Commis- 
sion Report  and  S.  1  could  be  accommodated.  I  think  that  we  could 
argue  some  about  this,  and  do  some  work  on  it.  And  I  would  hope 
that  the  Senator  and  others  would  look  again  at  some  of  the  freedom 
of  information  provisions,  and  maybe  work  them  out  a  little  better 
than  they  are.  Ajid  I  think  they  could  be  accommodated.  I  am  afraid, 
however,  that  S.  1400  and  particularly  the  statement  accompanying 
it,  offers  no  room  for  that  kind  of  accommodation  and  compromise. 
It  is  a  gauntlet  that  has  been  thrown  down.  And  I  hope  that  the 
Senate  and  the  House  resist  it. 

Senator  Ervin.  S.  1400  makes  it  a  crime  under  certain  circum- 
stances to  have  information  or  use  information  relating  to  national 
defense  and  provides  that  information  relating  to  the  national  de- 
fense includes  information,  regardless  of  its  origin,  relating  to  mili- 
tary installations  of  the  United  States. 

]Mr.  MiKVA.  That  is  correct. 

Senator  Ervin".  Now,  isn't  that  so  broad  as  to  include  the  case  of  a 
person  who  had  any  information  in  his  possession  as  to  the  location 
of  a  camp  where  soldiers  were  being  trained  or  Marines  were  being 
trained  ? 

Mr.  MiKVA.  I  think  it  would. 

I  can  think  of  one  specific  example  that  would  have  been  caught 
in  that.  Senator.  As  you  know,  a  lot  of  us  have  been  unhappy  about 
the  Nike  sites,  both  as  a  waste  of  money,  and  as  something  that  uses 
up  valuable  park  land  in  some  of  the  urban  areas.  "When  I  repre- 
sented the  Second  District  of  Illinois  in  Congress,  I  had  one  in  my 
district.  A  lot  of  people  were  fighting  very  hard  to  prove  that  that 
Nike  site  was  unnecessary.  We  used  to  say  that  unless  Indiana  was 
the  enemy,  that  the  Nike  site  wouldn't  do  us  much  good. 

Of  course,  sometimes  Indiana  should  have  been  the  enemy.  But 
in  any  event,  I  think  that  many  of  the  people  who  looked  into  that 
Nike  site  and  used  the  public  information,  information  that  they 
could  get  through  their  ears  and  their  senses,  to  point  out  the  ineffi- 
ciency and  lack  of  necessity  of  the  Nike  site,  would  have  been  guilty 
of  a  violation  of  that  section  which  you  just  read,  sir. 

Mr.  Blakey.  Congressmen,  in  the  present  law,  the  phrase,  "na- 
tional defense  information"  has  been  construed  in  United  States  v. 
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(rorin^  as  excluding  information,  although  relating  to  national  de- 
fense, that  was  otherwise  public.  Do  you  think  it  would  be  helpful  if 
the  legislative  history  or  even  the  face  of  the  statute  made  it  very 
clear  tliat  that  kind  of  defense  was  intended  to  be  applicable  under 
a  comparable  phraseology? 

Mr.  MiKVA.  I  think  it  would  be  absolutely  essential.  You  cannot 
make  somebody  guilty  of  opening  his  eyes  or  listening  to  what  some- 
body else  has  said,  or  of  reading.  And  as  you  well  know,  some  of  the 
things  that  are  still  marked  classified  in  Government  circles  are 
readily  available  in  the  New  York  Times  and  in  Jane's  document 
about  ships,  and  fi'om  the  Institute  of  Strategic  Services  in  London. 

We  might  classify  it  but  it  is  readily  accessible  in  many  other 
places.  To  tell  a  citizen  that  he  or  she  is  guilty  of  a  felony — and  as  I 
recall,  it  is  a  class  A  felony,  or  could  be  a  class  A  felony — for  reading 
that  kind  of  readily  accessible  information,  is,  Avith  all  due  deference 
to  the  framers,  paranoid. 

Senator  Ervin.  Now.  S.  1400  provides,  among  other  things,  that  a 
person  is  guilty  of  an  offense  if  he  knowingly  communicates  informa- 
tion related  to  the  national  defense  to  a  person  not  authorized  to 
receive  it.  And  it  provides  that  this  offense  is  a  class  C  felony  if 
committed  during  time  of  war  or  during  a  national  defense  emer- 
gency. Do  you  know  exactly  what  a  national  defense  emergency  is? 

Mr.  ]MiKVA.  No;  but  I  think  we  are  still  in  one.  I  think  we  have 
been  in  one  constantly  since  19-il. 

Senator  Ervin.  Do  you  think  that  these  provisions  which  are  ap- 
plicable in  a  time  of  national  emergency  could  still  remain  in  force 
and  effect  until  repealed,  regardless  of  how  peaceful  the  country 
might  be  at  a  particular  time? 

Mr.  MiKVA.  I  think  that  is  exactly  right,  Senator.  And  I  know 
that  with  3^our  awareness  of  the  preciseness  that  ought  to  be  required 
in  criminal  law,  that  you  would  agree  that  that  kind  of  a  provision 
would  be  particularly  troublesome. 

Senator  Ervix.  Section  1126  in  S.  1400  provides  that  "information 
relating  to  the  national  defense,"  includes  information,  regardless  of  its 
origin,  relating  to,  in  time  of  war,  matters  involving  the  security  of  the 
United  States  which  might  be  useful  to  the  enemy."  Now,  if  there  was 
a  crop  failure,  wouldn't  that  at  least  affect  the  national  security  in  that 
there  is  a  danger  to  the  Nation  by  reason  of  that  crop  failure  of  having 
insufficient  food  for  itself  and  its  Armed  Forces? 

Mr.  MiKVA.  It  certainly  would. 

Senator  Ervix.  And  then  if  a  man  called  attention  to  that  fact  by 
telling  somebody  that  wasn't  authorized  to  know — and  I  don't  know 
exactly  who  that  Avould  be — that  there  might  be  a  crop  failure  and 
therefore  a  shortage  of  food  for  the  military  forces  and  for  the 
people  of  the  Nation,  he  would  be  guilty  of  a  class  C  felony. 

^Ir.  ]\IiKVA.  That  is  correct. 

And  the  same  would  be  true  of  floods,  which  could  cause  various 
kinds  of  food  shortages.  And  I  assume  that  meteorologists  who  pre- 
dicted a  flood  would  be  guilty  of  the  worst  kind  of  offense,  if  they 
not  only  predicted  it  but  reported  that  it  happened. 

I  am  thinking,  Senator — and  this  is  not  at  all  far-fetched — of  the 
kind  of  congressional  oversight  that  is  so  very  necessary  on  weapons 

1  Gori7i  V.  United  States,  312  U.S.  19  (1941). 
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systems  and  in  other  matters  in  order  to  make  sure  that  our  military 
establishment  is  functioning  efficiently.  I  think  that  any  Pentagon 
employee  would  not  only  be  in  danger  of  losing  his  job,  which  I  think 
is  a  risk  that  he  is  prepared  to  accept,  but  I  think  he  would  be  in 
danger  of  being  guilty  of  a  class  A  felony  if  he  disclosed  informa- 
tion on  what  is  wrong  with  the  F-15  or  the  B-52  or  the  C-5A,  or 
any  of  the  other  airplanes  or  other  weapons  systems  that  have  fortu- 
nately been  called  to  the  attention  of  Congress  and  the  American  peo- 
ple by  enterprising  emplo^-ees. 

And  sometimes  an  enterprising  newspaperman  who  believes  that 
the  disclosure  of  this  kind  of  information  is  important  for  our  se- 
curity and  who  does  disclose  it,  under  the  language  of  those  sections, 
would  be  guilty  of  a  felony,  no  ifs,  ands,  or  buts. 

Senator  ER^^^^  1  have  been  busy  in  other  fields,  and  I  haven't  had 
time  to  go  through  S.  1400  with  a  fine-tooth  comb,  but  thus  far,  from 
cursory  reading.  I  haven't  been  able  to  find  any  specification  as  to 
who  is  entitled  to  receive  information  relating  to  national  defense. 

Mr.  MiK^-A.  I  can't  find  it.  I  assume  that  that  would  have  to  be 
handled  by  some  kind  of  Executive  order,  because  there  is  no  defini- 
tion of  that  in  the  code. 

Senator  Ervix.  Yet,  under  the  Constitution,  legislative  powers  are 
supposed  to  be  vested  in  the  Congress. 

Mr.  MiKVA.  That  is  correct. 
•     Senator  Ervin.  They  are  vested  in  the  Congress  to  define  what 
crimes  are,  rather  than  the  executive  branch. 

ISIr.  MiKVA.  That  is  right. 

Senator  Ervin.  There  is  a  rule  under  the  due  process  clause  that 
a  statute  is  invalid  unless  a  man  can  tell  by  studying  the  statute 
what  constitutes  an  offense  under  the  statute;  is  that  not  true? 

Mr.  INIiKVA.  That  is  true. 

Senator  Ervin.  Don't  you  find  great  difficulty  in  S.  1400  in  this 
particular  area  that  we  have  been  discussing  in  determining  what 
specific  crimes  the  vague  and  indefinite  words  used  define?  Do  you 
think  that  they  are  sufficiently  specific  to  meet  the  requirements  of 
the  due  process  clause? 

Mr.  JNIiKVA.  I  think  that  almost  everyone  of  the  sections  we  have 
been  talking  about  would  be  subject  to  a  very  rigorous,  serious,  and 
probably  successful  challenge  under  the  due  process  clause,  particu- 
larly, in  view  of  the  vagueness  of  the  terms  themselves.  So  many  of 
those  gaps  are  specifically  delegated  to  be  filled  by  fiat,  by  Executive 
order,  by  some  official  of  Government  saying,  for  example,  "this  is  a 
classified  document,  and  therefore  using  it  is  an  offense."  And  I 
think  that  such  a  combination  of  improper  delegation  of  the  power 
to  declare  an  offense,  in  effect,  by  declaring  its  ingredients,  plus  the 
vagueness  point  that  you  just  made,  Mr.  Chairman,  makes  most  of 
those  sections  subject  to  the  gravest  kind  of  constitutional  question. 

Senator  Er\t;n.  Thank  you  very  much. 

Mr.  MiKVA.  Thank  you,  Mr.  Chairman. 

I  hope  you  will  give  S.  1400  a  thorough  review,  in  view  of  some  of 
the  difficulties  that  we  have  noted. 

Senator  Ervin.  Thank  you  very  much.  We  appreciate  the  oppor- 
tunity to  see  you  again,  and  to  have  your  contribution  to  the  subject. 

Counsel  will  call  the  next  witness. 
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Mr.  Bi^\KEY.  INIr.  Grant  Dillman. 

Senator  Ervin.  Mr.  Dillman,  I  am  delighted  to  welcome  you  to 
the  committee.  And  I  would  suggest  that  you  introduce  your  com- 
panion for  the  purposes  of  the  record. 

STATEMENT  OF  GRANT  DILLMAN,  VICE  PRESIDENT  AND  WASH- 
INGTON BUREAU  CHIEF  OF  UPI,  ON  BEHALF  OF  SIGMA  DELTA 
CHI  OF  THE  JOINT  MEDIA  COMMITTEE;  ACCOMPANIED  BY 
IAN  D.  VOLNER,  COUNSEL,  AMERICAN  SOCIETY  OF  NEWSPAPER 
EDITORS 

Mr,  Dillman.  Thank  you.  Mr.  Chairman. 

My  name  is  Grant  Dillman.  I  am  a  vice  president  and  Washington 
manager  for  United  Press  International.  My  address  is  6604  Rose- 
croft  Place,  McLean,  Va.  I  am  the  Sigma  Delta  Chi  representative 
of  the  Joint  ]Media  Committee,  and  I  appear  today  as  a  representa- 
tive of  the  committee. 

My  colleague  is  ]Mr.  Ian  D.  Volner,  who  is  a  counsel  for  the 
American  Society  of  Newspaper  Editors. 

The  Joint  ^ledia  Committee  includes  representatives  of  five  of  the 
Nation's  largest  journalism  organizations:  The  Associated  Press 
Managing  Editors,  American  Society  of  Newspaper  Editors,  Na- 
tional Press  Photographers  Association,  Radio  Television  News  Di- 
rectors Association,  and  Sigma  Delta  Chi. 

Committee  members  meet,  both  together  and  with  other  interested 
parties,  when  there  are  problems  involving  the  news  media.  I  am 
sure  it  will  come  as  no  surprise  to  the  committee  that  our  meetings 
have  been  more  frequent  of  late. 

Two  of  our  chief  concerns  have  been  shield  legislation  and  the 
Criminal  Code  Reform  Act  of  1973,  the  matter  now  before  this  com- 
mittee. Other  witnesses  are  testifying  in  detail  on  the  legal  mechanics 
of  the  pending  legislation  and  how  they  would  hamper  the  vital 
functions  of  a  free  press. 

As  a  working  newsman,  I  would  like  to  address  some  of  the  prob- 
lems confronting  the  media  and  how  we  believe  they  would  be  com- 
pounded by  these  measures. 

It  was  not  lightly  that  the  SDX  National  Board,  meeting  in 
Chicago  last  month,  expressed  deep  concern  over  the  philosophy 
embodied  in  S.  1  and  S.  1400.  In  a  resolution,  the  SDX  Board  said : 

It  is  apparent  that  the  present  hinguage  would  do  serious  damage  to  the 
first  amenduient  guarantees  of  a  free  press.  Sigma  Delta  Chi  strongly  urges 
Congress  to  avoid  these  proposals  damaging  to  free  speech,  a  free  press  and 
other  guarantees  of  the  first  amendment. 

ISIembcrs  of  the  Joint  ISIedia  Committee  may  disagree  on  specific 
detail  of  the  pending  legislation,  but  I  believe  there  is  general  agree- 
ment that  the  need  to  know  has  never  been  greater  than  at  the  present 
time. 

Were  it  necessary  to  go  looking  for  threats  these  bills  would  pose 
to  a  free  press,  it  would  be  necessary  to  look  no  further  than  the 
front  pages  of  our  daily  newspapers  as  they  chronicle  the  unfolding 
story  of  Watergate.  Had  these  proposals  been  law  on  June  17,  1972, 
Watergate  truly  might  have  slid  by  as  nothing  more  than  an  inept 
political  burglary. 
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While  S.  1  would  appear  to  be  less  severe  than  S.  1400,  it,  too, 
would  restrict  the  flow  of  Government  information  to  a  greater  degree 
than  present  law. 

One  of  the  most  troublesome  provisions  of  S.  1400  would  equate 
theft  of  Government  information — meaning  information  on  what 
Government  is  doing  or  plans  to  do — with  theft  of  Government 
documents  or  property. 

In  other  words,  a  Government  employee  who  verbally  revealed  the 
contents  of  any  Government  document  without  authorization  might 
expose  both  himself  and  the  reporter  to  criminal  action. 

Whenever  in  the  past  great  issues  have  arisen  in  Washington, 
there  always  have  been  those  in  Government  willing  to  risk  their 
careers  to  give  the  public  what  they  deemed  to  be  the  truth.  Subject- 
ing such  sources  to  possible  imprisonment  could  not  but  impede  the 
flow  of  information. 

We  are  not  talking  about  classified  or  national  defense  information. 
We  are  talking  about  information  that  is  not  supposed  to  be  made 
public  only  because  some  government  agency,  for  whatever  reasons, 
has  not  authorized  its  release. 

Consider  whether  Carl  Bernstein  and  Robert  Woodward  would 
have  been  able  under  these  circumstances  to  put  together  the  jio-saw 
that  has  become  AVatergate.  I  think  not.  The  threat  of  jail  would 
have  had  a  chilling  effect  on  their  sources,  particularly  if  word  had 
been  passed  that  national  security  was  involved. 

Watergate  is  only  the  most  dramatic  example  of  the  hobbles  legis- 
lation of  this  kind  would  put  on  enterprise  reporting.  Or  even  day -to- 
day reporting.  There  is  a  very  real  danger  that  it  would  reduce 
Washington  correspondents  to  handout  reporters  in  tlie  worst  sense 
of  the  term.  Going  through  the  UPI  Washington  file  for  last  week, 
I  was  struck  by  the  number  of  stories  that  were  not  sourced  by  name. 

We  learned  that  a  Congressman  had  urged  the  Secretary  of  Agri- 
culture to  cancel  a  $10  million  grant  to  a  private  cotton  advertising 
and  promotion  group.  We  also  found  that  anonymous  USIA  officials 
were  dismayed  by  a  pending  $31  million  budget  cut. 

We  reported  that  President  Nixon  hoped  his  Iceland  summit  with 
French  President  Pompidou  would  get  U.S.  diplomacy  moving  again. 
We  disclosed  that  Eoy  Ash  had  taken  over  R.  H.  Haldeman's  old 
job  of  screening  top-level  Presidential  appointees. 

We  found  that  at  least  10  Western  or  neutral  Nations  were  being 
considered  to  replace  Canada  on  the  International  Control  Commis- 
sion. And  we  turned  up  a  secret  memo  in  which  George  Shultz 
warned  Nixon  that  Pompidou  was  out  to  undercut  the  United  States 
in  world  economic  affairs. 

There  were  other  stories  in  like  vein.  Hardly  Pulitzer  material  but 
typical  of  the  stories  reporters  turn  up  daily  to  supplement  the  offi- 
cial pronouncements  and  the  actual  tide  of  events  in  Washington. 

They  add  to  our  understanding  of  Government — and  they  probably 
all  would  be  proscribed  under  the  proposed  legislation. 

As  others  have  pointed  out,  present  laws  covering  national  security 
require  the  Government  to  prove  that  the  information  in  question 
actually  affects  national  security  and  that  the  defendant  meant  to 
harm  the  country  by  releasing  the  information  to  an  enemy. 
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S.  1400  would  require  only  a  showing  that  there  was  intent  to  use 
such  information  or  to  pass  it  on  to  someone  else  to  use,  and  that 
"communication  of  the  information  would  prejudice  the  safety  or 
interest  of  the  United  States." 

As  John  R.  Finncgan,  chairman  of  APME  has  said,  "The  pro- 
posals could  be  used  to  conceal  corruption,  governmental  inefficiency, 
or  bureaucratic  stupidity." 

If  this  legislation  should  become  law,  I  believe  everyone  in  this 
room  would  agree  that  top  government  officials  would  continue  to 
leak  information  that  they  want  leaked,  as  they  have  from  time  im- 
memorial. The  targets  would  be  lesser  officials — the  Gordon  Rules,  if 
j'^ou  please — who  try  to  expose  and  correct  the  errors  of  their  depart- 
ments or  agencies. 

I  might  point  out  that  it  is  not  only  the  U.S.  press  that  is  concerned 
about  the  future  of  freedom  of  information  in  this  country. 

In  its  annual  report,  issued  on  December  31,  the  International 
Press  Institute  said  there  was  an  effort  to  chip  away  U.S.  press 
guarantees  "to  make  journalists  timid  in  research  for  the  facts  and 
the  public  nervous  when  confronted  by  a  reporter  asking  for  them." 
It  was  the  first  concern  ever  voiced  by  IPI  for  U.S.  newsmen. 

The  following  month,  the  Inter-American  Press  Association  de- 
plored the  jailing  of  U.S.  reporters  and  stated  that  "Any  tide  of  reac- 
tion and  repression  in  the  United  States  *  *  *  should  worry  all 
men  who  enjoy  or  aspire  to  enjoy  freedom  all  over  the  world."  This 
from  an  orefanization  that  traditionally  has  looked  to  the  United 
States  to  help  defend  press  freedom  elsewhere. 

Truly,  if  ever  there  were  a  time  we  needed  to  throw  open  the 
windows  of  enlightenment  on  Government  activities,  that  time  is 
now.  If  we  slam  the  door  on  a  free  flow  of  information,  we  will  be 
hastening  the  day  of  the  "handout  reporter"  with  detrimental  effects 
to  the  public,  the  press,  and  Goverimient  itself. 

Thank  you. 

Senator  Ervin.  I  find  myself  in  complete  agreement  with  your 
statement.  If  there  was  ever  a  time  in  the  history  of  this  Nation  when 
we  ought  to  be  protecting  rather  than  restricting  the  right  to  obtain 
information  to  let  the  people  of  the  Nation  know  what  is  going  on  in 
the  country,  it  is  this  precise  moment.  And  at  this  precise  moment,  a 
representative  of  the  Department  of  Justice  and  a  member  of  the 
executive  branch  of  the  Government  are  arguing  before  a  member  of 
the  judiciary.  District  Judge  Sirica,  in  the  District  Court  of  the  Dis- 
trict of  Columbia  that  the  judge  should  enter  an  order  requiring 
the  Senate  Select  Committee  on  Presidential  Campaign  Activities 
to  take  the  testimony  of  two  witnesses  in  secret,  and  to  keep  that 
testimony  secret  until  the  committee  completes  its  hearings. 

We  have  reached  a  strange  point  today  in  the  history  of  this  Nation 
when  attornej^s  argue  that  the  executive  branch  has  a  right  to  require 
the  judicial  branch  of  the  Government  to  specify  how  the  legislative 
branch  of  the  Government  can  exercise  the  powers  conferred  upon 
the  legislative  branch  of  the  Government  by  the  Constitution  of  the 
United  States. 

And  not  very  far  distant  from  here  is  another  organization  of  the 
United  States,  to  wit,  the  Supreme  Court  of  the  United  States.  I 
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had  the  privilege  of  arguing:,  with  Senator  Saxbe,  the  Gravel  case 
before  that  Court  on  behalf  of  the  Senate  of  the  United  States. 

Now,  the  speech  and  debate  clause  of  the  Constitution,  in  order  to 
assure  an  independent  and  courageous  Congress,  specificalh'  says 
that  a  Senator  or  a  Representative  shall  not  be  questioned  in  any 
place  other  than  the  House  of  which  he  is  a  Member  for  anything 
he  said  in  speech  or  debate. 

I  think  Senators  and  Congressmen  would  be  almost  speechless  if 
they  could  not  acquire  information  to  be  used  in  making  speeches. 
In  the  Gravel  case,  the  points  involved  were  whether  a  Senator  or 
Congressman  or  his  aide  could  be  questioned  before  the  Grand  Jury 
as  to  where  he  got  information  which  he  used  in  a  speech  or  debate 
in  his  respective  House,  and  whether  he  could  be  questioned  before 
a  Grand  Jury  when  he  undertook  to  inform  the  public  of  what  he 
had  discovered  about  the  operations  of  the  executive  branch  of  the 
Government. 

In  all  previous  decisions  of  the  Supreme  Court,  the  Supreme  Court 
has  held  that  the  speech  and  debate  clause  should  be  interpreted 
liberally — that  it  was  necessary  to  grant  immunity  from  questioning, 
so  that  Senators  and  Congressmen  should  not  be  afraid  of  the 
executive  branch  of  the  Government  or  the  judicial  branch  in  respect 
to  their  official  actions.  And  one  of  the  greatest  legal  scholars  in  this 
country,  Woodrow  Wilson,  said  that  the  informing  function  of  the 
Congress  was  perhaps  its  most  important  function.  This  includes  in- 
forming their  colleagues  and  also  the  general  public  of  what  was 
happening  in  this  country. 

Despite  this  history,  and  despite  the  fact  that  the  Constitution 
provides  that  a  Senator  or  Congressman  is  accountable  to  his  own 
House  for  his  official  conduct,  the  Supreme  Court,  by  a  5-to-4:  de- 
cision, held  that  the  speech  and  debate  clause  only  protected  a  Senator 
or  Representative  when  he  was  making  a  speech  or  voting,  and  that 
he  or  his  aide  could  be  dragged  before  a  Grand  Jury  to  testify  as  to 
where  he  got  the  information  he  used  in  the  speech,  and  compelled 
to  say  whether  he  had  made  any  effort  to  inform  the  public  about 
that  speech  outside  of  the  pages  of  the  Congressional  Record. 

And,  the  Court  was  not  satisfied  to  stop  there.  It  said  in  the  com- 
panion case  that  the  Constitution  was  very  short-sighted  when  it 
provided  that  a  House  of  Congress  should  have  the  power  to  dis- 
cipline its  Members,  rather  than  the  Courts. 

This  opinion  of  the  Supreme  Court  did  extend  one  thing.  It  held 
that  the  aide  of  a  Senator  or  a  Congressman  had  the  same  immunity 
as  a  Senator  or  Congressman.  But  what  the  Court  gave  on  the  one 
hand,  it  took  away  on  the  other.  It  interpreted  congressional  im- 
munity so  narrowly  as  to  make  it  virtually  worthless,  thus  destroying 
the  value  to  this  country  of  what  was  intended  to  be  guaranteed  by 
the  speech  and  debate  clause.  That  clause  was  intended  to  give  Con- 
gressmen enough  courage  and  independence  to  stand  up.  By  this 
clause  Congressmen  were  to  be  assured  that  they  couldn't  be  called 
by  the  executive  or  the  judicial  branch  of  the  Government  to  answer 
for  their  official  actions.  And  yet  that  is  destroyed. 

Fortunately,  there  were  four  judges  that  dissented.  So  there  is 
reason  to  hope  that  one  of  these  days  the  Supreme  Court  will  return 
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to  iho  liberal  construction  of  the  speech  and  debate  clause  that  it 
held  before. 

Let  me  illustrate  one  point  about  the  dancer  you  point  out.  Wlien 
I  practiced  law,  and  up  to  the  present  moment  I  think  it  is  true, 
when  you  <]fot  to  the  finding  of  such  things  as  theft,  you  could  only 
steal  the  chattel  as  a  tangible  piece  of  personal  property.  S.  1400 
provides  that  property  means  any  money,  tangible  or  intangible  per- 
sonal property,  and  a  whole  lot  of  other  things,  including — and  I 
qiiote — "intellectual  property  or  information  by  whatever  means  pre- 
served, although  only  the  means  by  which  it  is  preserved  has  a  physi- 
cal location." 

Now,  under  that  definition,  if  I  have  some  intellectual  notions  or 
information  in  my  cranium,  that  constitutes  property.  And  its  only 
phvsical  location  is  the  inside  of  my  cranium. 

Now,  that  is  how  S.  1400  defines  property.  If  it  would  stop  right 
there,  we  would  have  a  little  comic  relief.  But  it  doesn't  stop  there. 
It  says  in  another  section  that  a  person  is  guilty  of  an  offense  if  he 
receives,  retains,  conceals,  or  disposes  of  the  property  of  another, 
knowing  that  it  has  been  stolen. 

If  A  has  a  notion  in  his  head,  and  he  talks  in  his  sleep,  and  B 
hears  him  talk  and  takes  away  that  notion  in  his  own  head,  he  has 
committed  a  theft  of  intellectual  property.  B  would  be  guilty  of  an 
offense,  because  he  has  received  it,  knowing  that  it  was  stolen  during 
the  man's  sleep.  And  then  B  comes  to  C  and  says,  I  want  to  tell  you 
what  the  contents  of  A's  mind  are  as  determined  by  me  while  A  was 
unconscious  and  sleeping  and  talking  in  his  sleep.  And  he  tells  it  to 
C.  Then  C  comes  in  under  this.  A  person  is  guilty  of  an  offense  if  he 
receives,  possesses,  retains,  conceals  or  disposes  of  the  property  of 
another,  knowing  it  has  been  stolen. 

So  C  receives  it.  And  if  he  uses  it,  he  also  commits  this  offense. 
And  if  he  conceals  it,  tells  nobody  about  it,  he  also  commits  an 
offense.  And  that  is  what  the  Administration  has  asked  the  Congress 
to  enact  into  law. 

]Mr.  DiLLMAX.  Those  are  precisely  the  things  that  concern  me  most 
in  our  day-to-day  reporting,  as  I  mentioned  there.  This  is  a  section 
of  the  law  which  would  prevent  us  from  doing  the  ordinary  day-to- 
day reporting. 

Additionally,  you  were  talking  about  possible  restrictions  on  ISIem- 
bers  of  Congress.  That,  too,  of  course,  automatically  would  be  a  re- 
striction on  the  press  because  a  great  deal  of  the  day-to-day  informa- 
tion that  we  get  about  Government,  what  the  agencies  are  doing, 
what  Congress  is  doing,  is  information  that  the  reporter  sometimes 
cannot  dig  out  for  himself.  And  indeed  there  is  some  speculation  that 
S.  1400  might  prevent  government  employees  from  giving  Congress 
information,  which,  again,  would  be  a  threat  to  freedom  of  informa- 
tion. 

Senator  Ervix.  I  sometimes  think  that  if  it  were  not  for  a  free 
press  bolstered  by  the  First  Amendment,  it  would  be  impossible  for 
the  American  people  to  know  what  is  going  on  in  the  country  and 
what  their  Government  is  doing.  Isn't  it  true  that  where  our  Gov- 
ernment is  corrupt  and  inefficient  the  normal  way  the  public  finds 
out  about  it  is  for  somebody  inside  the  Government  who  knows  about 
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it  to  tell  some  reporter,  who  then  writes  it  up  and  reports  it  to  the 
people  ? 

Mr.  DiLLMAx.  That  has  been  my  experience. 

Senator  Ervin.  So  if  the  <iovernment  employee  told  the  reporter 
about  some  corrupt  purpose  that  one  of  his  superiors  had  that  would 
be  intellectual  property  under  this  definition.  And  if  he  told  the 
reporter,  and  the  reporter  received  it  and  used  it  as  the  basis  of  an 
article,  he  would  violate  this  proposed  statute. 

]Mr.  DiLLMAX.  That  is  my  understanding  of  the  proposal. 

Senator  Ervin.  And  our  governmental  institutions  would  not  func- 
tion in  the  manner  in  which  they  were  intended,  because  it  would  be 
almost  impossible  to  secure  information  about  corrruption  or  ineffi- 
ciency. 

Mr.  Blaket.  ]Mr.  Dillman,  one  of  the  most  important  things  to  do 
in  processing  legislation  is  determine  where  you  are  before  you  start. 
And  I  would  like  to  ask  you  one  or  two  questions  in  the  context  of 
the  present  law  for  information  purposes. 

On  the  second  page  of  your  statement,  you  say : 

While  S.  1  would  appear  to  be  less  severe  than  S.  1400,  it,  too,  would 
restrict  the  flow  of  Government  information  to  a  greater  degree  than  present 
law- 

I  wonder  if  you  would  have  the  counsel  of  Sigma  Delta  Chi — I 
wouldn't  expect  you  to  answer  the  question — prepare  just  a  brief 
memorandum  that  would  indicate  in  legal  terms  how  S.  1  is  more 
restrictive  than  the  present  law. 

]Mr.  DiLLMAX.  Would  it  be  all  right  if  my  colleague  here  did  that, 
rather  than  Sigma  Delta  Chi?  We  do  not  have  a  full-time  legal 
counsel. 

]Mr.  A^OLXER.  We  serve  as  counsel  for  Sigma  Delta  Chi.  And  we 
would  be  delighted  to  do  it. 

Mr.  Blaket.  The  second  question  is  really  along  the  same  line.  And 
I  am  referring  now  to  page  4 : 

As  others  have  pointed  out,  present  laws  covering  national  security  re- 
(luire  the  Government  to  prove  that  the  information  in  question  actually 
affects  the  national  security  and  that  the  defendant  meant  to  harm  the 
Country  by  releasing  the  information  to  an  enemy. 

As  I  read  ]\Ir.  Justice  White's  concurring  opinion  in  the  New  York 
Times  case,^  he  says :  "In  prosecuting  for  communicating  or  withhold- 
ing a  document  as  contrasted  with  similar  action  with  respect  to 
'information'  the  Government  need  not  prove  an  intent" — emphasis — 
"the  Government  need  not  prove  an  intent  to  injure  the  United 
States  or  to  benefit  a  foreign  nation  but  only  willful  and  knowing 
conduct" — with  some  omissions. 

It  seems  to  me  undeniable  that  a  newspaper,  as  well  as  others  un- 
connected with  the  Government,  are  vulnerable  to  prosecution  under 
this  statute  if  they  communicate  or  withhold  materials  covered  by 
that  statute.  And  this  is  seemingly  at  variance  with  your  statement 
that  we  start  with.  And  I  wonder  if  the  counsel  would  prepare  a 
memorandum  on  that. 

Mr.  VoLNER.  We  certainly  will. 

1  yew  York  Times  Co.  v.  United  States,  403  U.S.  713  (1971). 
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Mr.  Blakey.  Prepare  a  memorandum  analyzing  the  present  law 
and  contrasting:  it  with  both  S.  1  and  S.  1400. 

Mr.  Voi.NER.  Let  me  just  make  an  observation.  The  statement  you 
read  from  Justice  White's  opinion  is  by  no  means  unanimous,  even 
within  the  Court  in  that  paiticular  case. 

Mr.  Blakey.  Even  then,  what  we  ought  to  agree  to  is  that  the 
present  state  of  the  law  is  in  some  dispute  over  this.  Of  course,  the 
committee's  ultimate  iudgment  will  be  what  the  law  ought  to  be. 
But  before  we  characterize  one  pi'oposal  or  another  as  being  sharply 
at  variance  with  the  present  law,  perhaps  it  would  be  more  credible 
as  working  journalists  or  working  lawyers  if  we  have  a  clear  notion 
of  what  the  present  law  is  and  a  clear  notion  that  the  present  law 
is  not  clear. 

Thank  you,  sir. 

Senator  Ervin.  I  believe  your  statement  on  that  point  was  based 
on  section  793,  title  18.  of  the  United  States  Code,  which  says  that 
"whoever,  for  the  purpose  of  obtaining  information  respecting  the 
national  defense  with  intent  or  reason  to  believe  that  the  information 
is  to  be  used  to  the  injury  of  the  United  States  or  to  the  advantage  of 
any  foreign  nation,"  obtains  certain  information,  and  so  forth,  and 
subsection  (b)  "whoever  for  the  purpose  aforesaid"  does  certain  things. 
and  subsection  (c),  which  says,  "whoever  for  the  purpose  aforesaid 
receives  or  obtains"  certain  information,  and  section  (d)  which  says, 
"whoever  lawfully  having  possession  of,  access  to,  control  over"  certain 
documents  and  information,  and  deli\'ers  or  transmits  or  attempts 
to  communicate  the  same  to  any  person  not  entitled  to  receive  them — 
that  all  covers  the  same  point — shall  be  fined,  and  so  on. 

]Most  of  the  provisions  of  this  act  do  require  that  there  shall  be  a 
specific  intent — a  belief,  rather,  that  the  information  is  to  be  used 
to  the  injury  of  the  United  States  or  to  the  advantage  of  any  foreign 
nation.  And  that  is  what  your  statement  is  referring  to  ? 

Mr.  DiLLMAN.  Yes,  my  statement  was  based  on  that  analysis. 

Mr.  Blakey.  As  the  Senator  points  out,  the  crucial  issue  is  in  section 
793  and  the  amendment  in  the  1950  Act.  And  S.  1  resolves  that  am- 
biguity bj'  making  "in  a  manner-  harmful"  applicable  to  all  kinds  of 
information.  And  I  wouldn't  want  the  record  to  go  as  indicating  that 
S.  1  is  more  restrictive  than  the  present  law.  In  fact,  it  is  probably  less 
restrictive.  And,  indeed,  S.  1  has  no  concept  in  it  at  all  of  classified 
information,  which  our  present  law  clearly  does  in  at  least  three 
instances,  although  obviously  the  issue  of  what  any  particular  revi- 
sion says  or  what  the  present  law  is,  is  not  the  crucial  issue.  The 
crucial  issue  is  what  the  present  law  ought  to  be.  And  your  testimony 
is  very  helpful  and  very  relevant  on  the  issue  of  the  policy  question. 

But  I  would  want  the  record  to  be  clear  on  the  legal  question  which 
begins  the  discussion. 

Senator  Ervin.  I  would  like  to  request  that  you  send  me  a  copy 
of  any  memorandum  that  your  attorney  or  your  organization  makes 
on  this  particular  matter  and  furnishes  the  committee. 

Thank  you  very  much.  You  have  made  a  very  substantial  contribu- 
tion to  our  study. 

Mr.  VoLNER.  Mr.  Chairman,  if  I  may,  I  would  like  to  ask  that 
there  be  recorded  at  this  point  in  the  proceeding  a  statement  by  Wil- 
liam H.  Hornby,  executive  editor  of  the  Denver  Post  and  chairman 


5701 

of  the  Freedom  of  Information  Committee  of  the  American  Society 
of  Newspaper  Editors.  The  statement  has  been  provided. 

Senator  Ervin.  The  statement  will  be  incorporated  in  the  record 
at  this  point. 

[The  statement  of  William  H.  Hornby,  above-referred  to,  follows:] 

Statement  by  William  H.  Hornby,  Executive  Editor,  The  Denvp^b  Post,  and 
Chairman,  Freedom  of  Information  Committee,  American  Society 
OF  Newspaper  Editors 

Mr.  Chairman : 

The  American  Society  of  Newspaper  Editors  is  a  nationwide  professional 
organization  of  more  than  800  persons  holding  positions  as  directing  editors 
of  daily  newspapers  throughout  the  United  States. 

The  national  security  of  American  democratic  government  rests  not  on 
the  sophistication  of  its  007  agents,  but  on  the  trust  of  its  citizens.  If  that 
trust  is  not  deep  and  al)iding,  no  system  of  precaution  against  foreign 
enemies  or  domestic  subversives  will  be  worth  much  because  tliere  won't  be 
a  nation  worth  making  secure. 

Long  ago  Americans  realized  tliis  truth  and  chose  to  take  the  risks  of 
building  an  open  society.  Communication  between  government  and  citizen 
was  suggested  as  being  a  higher  value  than  government  secrecy,  which  may 
comfort  "our"  officials,  but  seldom  deludes  "their"  officials.  Informing  an 
American  citizen  well  was  defined  as  being  of  great  importance,  even  at 
the  risk  of  dubiously  informing  a  hostile.  In  latter  years,  unhappily,  this 
acceptable  risk  has  not  been  understood  and  the  choice  has  often  been  to 
witlihold  a  great  deal  of  information  from  Americans  lest  we  leak  a  little 
to  "the  other  side."  The  "other  side,"  of  coui'se,  very  rapidly  becomes  anyone, 
foreign  or  domestic,  who  might  be  opposing  a  particular  government   policy. 

It  is  no  surprise  that  the  principles  of  the  open  •sr>ciety  are  under  increasing 
attack.  Great  changes  breed  great  fears,  and  this  is  an  era  in  which  leaders 
play  more  on  fear  than  on  hope.  Some  national  administrations  have  lived 
comfortably  in  the  light,  careful  to  respect  the  roles  of  Congress,  the  press, 
and  the  courts,  in  fostering  open  competition  of  ideas  and  a  full  flow  of 
information.  But  this  is  not  an  era  of  administrations  happy  in  that  kind  of 
light.  Since  World  War  II,  the  White  House  has  sought  increasingly  to 
draw  the  blinds,  and  then  to  become  bewildered  when  furtiveness  does  not 
produce  trust.  It  is  wondrous  that  these  leaders  can  neither  understand  that 
secretiveness  is  far  more  damaging  to  national  security  than  a  few  pre- 
sumed leaks,  nor  that  they  have  totally  failed  to  demonstrate  where  any 
great  damage  has  been  done  by  such  leaks,  anyway. 

The  stubborn  penchant  for  secrecy  surfaces  again  in  proposals  for  recodifi- 
cation of  the  criminal  laws,  contained  most  particularly  in  Senate  Bills 
S.  1400  and  S.  1.  The  American  Society  of  Newspaper  Editors  asks  that 
Congress  look  beyond  the  technicalities  of  this  legislation  to  broad  principles 
under  severe  attack. 

Especially  harmful  is  the  attempt  to  change  the  philosophy  behind  govern- 
ment prosecutions  regarding  the  communication  of  classified  government 
information.  As  of  today,  if  a  newsman  (or  a  professor,  or  a  Congresstional  investi- 
gator) should  reveal  to  the  public  information  that  a  Imreaucrat  has  self-classified 
as  secret,  the  newsman  could  be  taken  to  court.  But  the  government  would 
have  to  prove  that  he  had  intended  to  harm  the  country  and  that  the  com- 
munication was,  in  fact,  harmful. 

I'nder  the  proposed  legislation,  however,  a  communicator  could  be  criminally 
])rosecnted  for  mere  possession  of  classified  information.  Lack  of  an  intent 
to  liarm.  or  the  unliarmful  character  of  the  information,  would  be  no  defense. 
Moreover,  the  legislation  would  very  much  widen  categories  of  information 
which  could  be  so  withdrawn  from  public  view.  What,  for  instance,  does 
•"national  defense  information  affecting  foreign  relations"  mean?  Practically 
anything  ! 

Boiled  down,  the  criminal  law  recodification,  principally  fostered  by  the 
Administration,    would    make   whatever    some   bureaucrat    wanted    to    classify 
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unavuilahk'  to  the  citizen  on  pain  of  his  criminal  prosecution  for  mere 
possession,   not  for  harmful  use,  or  for  harmful   intent. 

For  al»out  30  years  the  cry  of  "national  security''  has  been  raised  to  screen 
a  cliippiu};  away  at  fundamental  national  values.  Great  security  agencies, 
relatively  uncontrolled  by  the  Conjiress,  have  made  a  national  symbol,  if  not 
a  folk  here,  of  the  {lumshoe.  Mountains  of  valuable  information  are  veiled 
from  the  citizen  in  the  fear  that  security  is  at  stake,  though  it  seldom  is. 
Meanwhile,  and  this  is  the  worst,  the  strength  of  our  government  erodes  as 
the  people  know  less  and  less,  and  mistrust  wliat  they  don't  know  more 
and  more. 

This  Congress  has  the  chance  to  start  doing  something  about  it.  A  thought- 
ful look  at  the  extremely  dangerous  i)()tential  in  some  of  the  proposals  of 
S.  1400  and  S.  1  w^ould  be  the  best  place  to  start. 

Senator  Ervix.  Call  the  next  witness. 

iVIr.  Blakey.  ]Mrs.  Heather  Florence,  please. 

Senator  Ervin.  I  want  to  welcome  yon  to  the  committee  and  ex- 
press the  committee's  appreciation  for  your  willingness  to  come  and 
give  us  the  benefit  of  your  views  with  respect  to  this  proposed  legisla- 
tion. 

STATEMENT  OF  HEATHER  FLORENCE,  ON  BEHALF  OF  THE  ASSO- 
CIATION OF  AMERICAN  PUBLISHERS,  NEW  YORK,  N.Y. 

Mrs.  Florence.  Good  morning,  gentlemen.  I  am  here  today  on  be- 
half of  the  Association  of  American  Publishers,  Inc.  My  name  is 
Heather  Florence  and  T  am  an  attorney  associated  with  Weil,  Got- 
shal  and  INIanges,  New  York  counsel  to  the  association.  The  associa- 
tion includes  more  than  260  members  which,  in  tlie  aggregate,  pub- 
lish the  vast  majority  of  general,  educational  and  religious  books 
and  materials  produced  in  the  United  States. 

My  testimony  today  will  cover  two  areas  of  S.  1  and  S.  1400.  They 
are  the  national  security,  or  official  secrets  provisions  and  the  ob- 
scenity provisions.  The  association's  concern  with  both  areas  stems 
from  the  association's  long  and  deeply  held  conviction  that  the  pres- 
ervation of  the  full  scope  of  First  Amendment  protections  is  vital  to 
the  fulfillment  by  book  publishers  of  their  role  in  disseminating  in- 
formation and  ideas  to  the  public.  The  association  submits  that  the 
public's  access  to  information  is  vital  to  the  functioning  of  a  demo- 
cratic government  and  society. 

The  written  statement  which  we  have  filed  with  this  subcommittee 
sets  forth  at  length  the  association's  concerns  as  to  the  wisdom  and 
the  constitutionality  of  both  aspects  of  these  bills.  Today,  I  will 
merely  summarize  that  statement  and  the  association's  position. 

Beginning  with  the  national  securitv  provisions,  we  believe  that 
Section  2-5B8  of  S.  1  and  Sections  1122-1124  of  S.  1400,  to  an  even 
greater  degree,  have  failed  to  balance  the  need  for  secrecy  to  protect 
national  security  with  the  right  of  the  public  to  be  informed. 

In  weighing  these  conflicting  demands,  the  Supreme  Court  has  re- 
jected curbing  First  Amendment  freedoms  in  the  name  of  national 
defense.  As  former  Cliief  Justiro  WaiTon  stated  in  1007  in  United 
States  V.  Rohel,  when  assessing  alleged  claims  of  national  defense : 

Yet,  this  concept  of  "national  defense"  cannot  be  deemed  an  end  in  itself, 
justifying  any  exercise  of  legislative  power  designed  to  pi'omote  such  a  goal. 
Implicit  in  the  term  "national  defense"  is  the  notion  of  defending  those 
values  and  ideals  which  set  this  Nation  apart-  For  almost  two  centuries,  our 
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Country  lias  taken  singular  pride  in  the  democratic  ideals  enshrined  in  its 
Constitution,  and  the  most  cherished  of  those  ideals  have  found  expression 
in  the  first  amendment.  It  would  indeed  be  ironic  if,  in  the  name  of  national 
defense,  we  would  sanction  the  subversion  of  one  of  those  liberties  *  *  * 
which  makes  the  defense  of  the  Nation  worthwhile. 

Title  18  as  presently  in  effect  does  balance  these  conflicting  needs 
by  imposing  criminal  penalties  only  for  abuses  involving  strictly 
military-related  matters  and/or  only  upon  showing  an  intent  of  the 
accused  to  injure  the  United  States  or  to  aid  a  foreign  nation.  Section 
2-5B8  requires  no  such  intent. 

Felony  convictions  may  be  obtained  even  if  the  clear  intent  of  the 
accused  was  to  benefit  the  Nation.  Similarly,  the  definition  of  na- 
tional defense  information  as  contained  in  section  2-5A1  is  so  broad 
as  to  encompass  information  relating  solely  to  mismanagement  or 
persona]  abuses  in  the  defense  sector.  The  revelation  of  abuses  such 
as  the  illegal  gun  sales,  the  misuse  of  officer  clubs,  PX  privileges  and 
preferential  contract  awards  which  have  found  their  way  to  the 
public  would  be  precluded  by  this  legislation. 

Mr.  Blaket.  Is  it  your  testimony  in  the  record  that  that  informa- 
tion that  you  have  just  described  is  clearly  within  the 

Mrs.  Florence.  It  would  depend  on  whether  it  were  proven  to  be 
harmful  to  the  safety  of  the  United  States.  I  don't  think  it  is  neces- 
sarily covered,  but  I  could  see  an  indictment  coming. 

Mr.  Blaket.  And  you  think  it  is  not  present  in  the  present  law  to 
the  same  degree? 

]\Irs.  Florence.  I  would  prefer  an  opportunity  to  look  into  that 
further. 

Mr.  Blakey.  The  phrase  "national  defense  information",  of  course, 
is  not  defined  at  all  in  the  present  law,  and  has  been  defined  primarily 
by  the  Supreme  Court,  particularly  in  the  Goyin  case. 

]\Irs.  Florence.  I  miglit  point  out  that  the  Gorin  case  specifically 
noted  that  it  required  a  bad  faith  motive,  and  that  even  though  the 
definition  of  national  defense  information,  or  what  the  statute  en- 
compasses, was  very  broad,  it  was  not  over  the  limit,  because  you  had 
to  show  some  kind  of  bad  faith  on  the  part  of  the  accused.  Here  we 
take  that  element  out  and  still  have  a  very  broad  definition  of  na- 
tional defense  information  and  that  is  really  the  problem. 

ISIr.  Blaket.  If  you  put  in  the  phrase,  "in  a  manner  harmful  to 
the  United  States",  doesn't  that  carry  forward  the  bad  faith  notion? 

]\Irs.  Florence.  No,  I  believe  it  doesn't,  because  it  does  not  go  to 
the  intent  of  the  accused. 

Mr.  Blaket.  If  you  read  the  culpability  provisions  of  S.  1,  "in 
a  manner  harmful  to  the  United  States"  would  be  an  attendant  cir- 
cumstance. And  I  would  appreciate  your  opinion  on  the  possible 
relevance  of  the  culpability  provisions,  recklessness  as  a  minimum,  to 
"in  a  manner  harmful",  and  see  if  that  wouldn't  meet  the  bad  faith 
requirement  of  the  law. 

]\Irs.  Florence.  I  have  addressed  myself  to  that  issue  somewhat  in 
the  longer  statement  which  was  submitted,  as  to  the  definition  of  the 
term  "knowingly"  in  S.  1,  and  also  recklessness  or  criminal  negli- 
gence. 

Mr.  Blaket.  I  am  raising  with  you  whether  we  have  adequately, 
on  a  staff  level,  put  together  the  words  and  made  clear  the  require- 
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ment  as  to  the  amount  of  liariu fulness.  And  T  was  wondering  if  you 
would  take  a  look  at  the  general  requirements  of  culpability  as  it 
applies  to  various  elements  and  see  if  that  bad  faith  concept  was  not 
I'etainod,  translated,  but  still  retained. 

jVIrs.  Flouence.  I  would  be  more  than  happy  to. 

Senator  Ervix.  Your  point  is,  as  I  construe  it,  that  the  matter  of 
being  harmful  to  the  national  defense  has  relation  to  the  effect  of  the 
act. 

Mrs.  Florence.  But  not  the  intention. 

Senator  Ervin.  But  it  has  nothing  to  do  with  what  we  lawyers 
used  to  call  mentis  rea  the  intent  of  the  person  who  committed  the  act. 

]Mrs.  Florence.  That  is  my  present  interpretation.  But  I  would  be 
happy  to  look  into  it  further  and  provide  you  with  an  additional 
statement  on  that  question. 

These  problems  are  also  inherent  in  the  official  secrets  provisions 
of  S.  1400.  Unlike  S.  1,  S.  1400  has  no  requirement  that  the  proscribed 
actions  be  "in  a  manner  harmful  to  the  safety  of  the  United  States." 
Hence,  any  unauthorized  handling  of  information  relating  to  the 
national  defense — which,  in  this  bill,  even  includes  information  on 
foreign  relations- — will  lead  to  felony  convictions  even  if  the  exposure 
of  such  information  is  proven  to  have  actually  benefited  the  Nation. 

The  provisions  of  section  1122-1124  work  together  to  create  an  air- 
tight network  of  secrecy  suirounding  any  information  the  executive 
branch  or  any  one  of  tens  of  thousands  of  employees  in  the  executive 
branch  may  wish  to  suppress.  This  is  so  even  if  the  sole  motive  for 
suppression  is  to  prevent  embarrassment  to  a  given  agency  or  in- 
dividual. 

Reporters,  authors  and  scholars  could  be  put  in  jail  for  years  under 
section  1123  for  mere  passive  possession  of  such  information,  let 
alone  for  pursuing  the  kind  of  investigative  writing  and  reporting 
which  has  been  heralded  traditionally  as  the  invaluable  fruit  of  our 
first  amendment  and  a  free  press.  Moreover,  the  provisions  of  section 
112.3  actually  interfere  with  the  normal  workings  of  those  within  the 
Government  by  requiring  each  employee  to  be  a  spy  and  an  informer 
on  all  his  or  her  coworkers. 

Perhaps  the  most  pernicious  aspect  of  the  official  secrets  provisions 
of  both  bills  is  section  1124(d)  which  precludes  as  defense  to  prose- 
cution for  communicating  classified  information,  the  fact  that  the 
information  was  improperly  classified  at  the  time  of  its  classification 
or  at  the  time  of  the  offense. 

Mr.  Blakey.  Isn't  that  the  present  law,  aren't  there  provisions  of 
the  present  law  that  deal  with  classified  information  ?  I  am  referring 
specifically  to  the  Scarheck  ^  case.  Are  you  familiar  with  the  Scarbeck 
case  ? 

Mrs.  Florence.  No. 

Mr.  Blakey.  Have  you  seen  the  Government  testimony  by  Mr. 
Moi  oney  ? 

Mrs.  Florence.  On  this  legislation? 

Mr.  Blakey.  On  this  legislation. 

Mrs.  Florence.  No. 


'Scarbeck  v.  United  States,  317  F.  2d  546   (C.A.D.C,  1962),  vert,  denied,  374  U.S.  856 
(1963). 
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Mr.  Blaket.  If  I  could  rofor  you  to  that,  there  is  a  discussion  of 
the  three  provisions  of  the  present  law.  It  deals  with  the  classified 
information  sections  and  particularly  takes  up  the  Scarheck  decision 
that  held  that  the  defense  of  improper  classification  was  not  available 
under  one  of  the  three  provisions  of  the  present  law  that  prohibits 
the  dissemination  of  classified  information. 

I  wonder  if  you  would  comment  on  that? 

Mrs.  Florence.  I  will  be  happy  to.  And  I  would  be  happy  to  know 
more  about  the  area. 

INIr.  Blakey.  The  citation  of  the  case  is  317  F.  2d  546.  And  it  in- 
volves 50  U.S.C.  §  783(b). 

Mrs.  Florence.  We  sut^mit  that  the  problems  with  these  provisions 
are  manifest.  First,  it  is  well-known 

Senator  Ervin.  Even  though  it  may  be  in  the  present  law  and  may 
have  been  sustained  in  the  Scarheck  case,  don't  you  think  that  a  pro- 
vision of  that  kind  is  alien  to  any  kind  of  a  system  of  criminal  jus- 
tice at  all  existing  in  a  free  society? 

IMrs.  Florence.  I  do,  absolutely.  And  I  think  it  also  interferes 
with  the  balance  of  powers  among  the  branches  of  the  Government. 

Senator  Ervin.  In  other  words,  this  says,  in  effect,  that  even  though 
the  document  is  classified,  and  even  though  the  official  who  classified 
it  had  no  authority  to  classify  it  under  the  law,  nevertheless,  a  per- 
son can't  defend  on  that  ground,  and  he  can  be  sent  to  prison  by 
reason  of  his  action  with  respect  to  classified  information  which 
ought  never  to  have  been  classified  in  the  first  place,  and  which  the 
officer  classifying  had  no  power  under  the  law  to  classify. 

Mrs.  Florence.  I  agree  with  vou,  absolutely. 

Senator  Ervin.  That  seems  to  be  to  be  a  government  of  men,  ac- 
cording to  the  will  and  caprices  of  somebody  in  the  executive  branch 
of  the  Government,  and  not  a  government  of  law. 

Mrs.  Florence.  I  agree  heartily.  And  I  will  address  myself  to 
that  a  little  bit  as  I  proceed. 

Mr.  Blakey.  Did  you  find  any  comparable  classified  infoi'mation 
provision  in  S.  1? 

Mrs.  Florence.  No,  I  did  not.  But  I  did  not  comb  the  entire  600 
pages. 

Mr.  Blakey.  The  staff  hasn't  found  them,  either. 

Mrs.  Florence.  The  problems  with  these  provisions  are  manifest. 
First,  it  is  well-known  that  far  too  much  matei-ial  is  stamped  classi- 
fied— some  to  conceal  waste  and  corruption,  some  out  of  overcaution 
or  zealousness.  As  one  example  of  absurd  overclassification.  Senator 
Muskie  has  noted  that  iii  1969  it  was  disclosed  that  it  was  common 
practice  in  the  Defense  Department  to  clip  newspaper  articles  con- 
taining embarrassing  information  aiid  paste  them  to  sheets  marked 
"secret." 

Second,  too  much  material  fails  to  get  declassified  after  the  need 
for  secrecy  has  passed.  Indeed,  a  variety  of  Government  committees 
have  studied  abuses  in  classification  and  have  reported  on  steps  to  be 
taken  to  reduce  the  present  volume  of  improperly  classified  docu- 
ments. President  Nixon  also  addressed  himself  to  this  problem  in 
March,  1972,  when  he  revoked  and  replaced  Executive  Order  10501. 

One  of  the  reasons  that  there  is  so  much  material  improperly 
classified  is  that  the  classification  has  occurred  throuo;h  executive  fiat. 
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froe  from  tlio  usual  rostraints  tlint  the  l)Rlnnco  of  })owors  nmonii  tlio 
branches  of  Government  is  designed  to  impose.  Section  1124(d)  en- 
hances tliis  pioblem  to  the  ultimate  extreme.  l\y  precluding  a  defense 
based  on  improper  classification,  it  completely  abolishes  judicial  re- 
view of  executive  determinations  which,  by  their  very  nature,  im- 
pinge on  the  First  Amendment.  This  is  totally  counter  to  the  American 
system  of  Government. 

The  basic  problem  with  section  1124(d)  and,  indeed,  with  the 
entire  statutory  scheme  on  official  secrets  in  S.  1400  is  the  preclusion 
of  legislative,  judicial  and  public  scrutiny  of  the  activities  of  the 
executive  branch  solely  by  means  of  unilateral  decisions  of  that 
branch.  This  is  censorship  of  the  most  dangerous  variety.  This  is 
also  a  dangerous  weakening  of  the  role  of  the  other  two  branches  of 
Government  and  a  subversion  of  the  American  system  of  checks  and 
balances. 

The  association  submits  that  enactment  of  the  official  secrets  pro- 
visions of  either  S.  1  or  S.  1400  would  destroy  some  of  our  most  in- 
comparable national  assets — the  First  Amendment,  the  balance  of 
powers  and  an  informed  public.  The  proposed  statutory  schemes 
should  be  rejected  by  this  subcommittee — not  just  for  their  spe- 
cific pi'ovisions — but  for  the  subversion  of  basic  American  values 
that  the  schemes  represent. 

I  will  be  happy  to  go  on  with  my  statement  on  obscenity,  or 
answer  any  questions  you  may  have  on  this  portion  now,  which- 
ever you  prefer. 

Senator  Ervin.  You  are  giving  the  committee  what  might  be 
designated  as  the  highlights  of  your  statement  without  using  your 
entire  statement.  I  would  like  the  record  to  show  that  the  entire 
statement  will  be  printed  in  the  body  of  the  record  immediately 
following  3^our  testimony  with  i-espect  to  it. 

Mrs.  Florence.  Thank  you. 

Mr.  Blakey.  I  have  a  couple  of  questions  about  obscenity. 

Mrs.  Florence.  Shall  I  proceed,  then? 

Mr.   Blakey.   Yes. 

Mrs.  Florence.  Moving  on  the  obscenity  provisions  in  S.  1  and 
S.  1400,  we  have  set  forth  in  our  written  statement  to  this  sub- 
committee the  numerous  ways  in  which  the  drafters  of  these  pro- 
visions have  ignored  the  constitutional  standards  that  have  been 
laid  down  by  the  Supreme  Court  as  to  what  material  falls  outside 
of  the  Fii'st  Amendment  protection  by  reason  of  obscenity. 

These  bills  disregard  our  Fii'st  Amendment  and  the  years  of 
judicial  consideration  and  effort  to  curtail  the  definition  of  ob- 
scenity so  as  to  im])inge  as  little  as  possible  on  our  freedom  of 
the  press.  If  enacted  we  could  revert  to  prosecuting  the  publishers 
of  D.  H.  Lawrence  and  James  Joyce,  not  to  mention  Boccaccio 
and  Kabelais.  AVe  would  stifle  the  fiction  of  some  of  our  greatest 
living  writers,  such  as  Norman  Mailer  and  John  Updike — to  name 
a  few  examples. 

While  it  may  b(>  the  purpose  of  the  drafters  only  to  ban  mate- 
rial that  is,  or  is  leaning  toward,  "hard  core"  pornography,  the 
definitions  of  "obscene"  in  both  of  these  bills  Avould,  in  fact,  en- 
compass important  literary,  scientific  and  educational  contributions. 
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]\rr.  Blaket.  Would  you  prefer  tliat  we  wait  until  the  end  before 
we  ask  questions? 

INIrs.  Florence.  Whichever  you  prefer. 

]\Ir.  Blaket.  I  am  intriijued  by  the  motion  that  you  suggest  that 
Boccaccio,  or  some  of  the  other  books  that  you  referred  to,  might 
be  banned  under  S.  1. 

iMrs.  Florence.  They  have  rather  explicit  detailed  descriptions 
of  sexual  intercourse. 

]\rr.  Blakey.  Do  you  think,  judged  as  a  whole,  that  these  works 
would  be  beyond  the  permissible  limits  of  candor  of  our  society 
today  ? 

]Mrs.  Florence.  T  think  they  could  perhaps  get  by  the  provisions 
in  S.  1.  I  don't  think  they  could  get  by  the  provisions  of  S.  1400. 

]Mr.  Blaket.  Thank  you. 

Mrs.  Florence.  I  have  stated  that  this  legislation  might  be  de- 
signed to  include  hardcore  pornography.  We  believe  that  it  would, 
in  fact,  encompass  important  literary,  scientific,  and  educational 
contributions.  This  is  in  contrast  to  the  present  constitutional  defi- 
nition which  is  that: 

"Three  elements  must  coalesce:  it  must  be  established  that  (a) 
the  dominant  theme  of  the  material  taken  as  a  whole  appeals  to  a 
prurient  interest  in  sex;  (b)  the  material  is  patently  offensive 
because  it  affronts  contemporary  community  standards  relating  to 
the  description  or  representation  of  sexual  matters;  and  (c)  the 
material    is   utterly   without   redeeming   social   value."   Memoirs   v. 

Mr.  Blaket.  Was  that  a  majority  opinion? 

Mrs.  Florence.  No,  it  was  not  a  majority  opinion  of  the  Court. 

Mr.  Blaket.   Is  it  binding  on  subsequent   Courts? 

]\Irs.  Florence.  I  believe  it  is,  at  least  for  the  point  as  to  whether 
the  redeeming  social  value  is  a  separate  federally  constitutionally 
required  element. 

]\rr.  Blaket.  Perhaps  you  could  explain  to  us  your  understanding 
of  the  no-majority  opinion. 

;Mrs.  Florence.'  I  think  largely  in  this  case  it  is  a  question  of 
what  has  happened  to  that  opinion  since  it  was  handed  down. 

Mr.  Blaket.  Has  a  subsequent  five-man  majority  endorsed  it 
as  it  stands? 

Mrs.  Florence.  Well,  in  a  jjer  curiam  opinion  of  the  Supreme 
Court  in  Redrup  v.  New  York,''  Avhich  followed  the  Memoirs  case, 
the  Court  impliedlv  did  embrace  the  Memoirs  test ;  also  in  such  cases 
as  Stanley  v.  Gtorgia,^  Avhere  the  Court  held  you  can  possess  mate- 
rial in  the  privacy  of  your  own  home.  The  justices  said  they 
were  not  rejecting  "the  earlier  rulings  of  the  Court  on  obscenity. 
Quite  a  few  of  the  circuit  and  district  courts  have  relied  on 
Memoirs  and  manv  of  the  States 

:Mr.  Blaket.  Should  Congress  be  bound  by  what  intermediate 
appellate  courts  say,  or  should  they  follow  the  Supreme  Court? 

]Mrs.  Florence.  I  would  think  the  Supreme  Court. 

Senator  Ervin.  I  might  add,  if  they  follow  Supreme  Court 
decisions    in   obscenity   cases,   they    are   going   to   get   lost   in   the 

^  Memoirs  v.  Massachusetts.  .^S3  U.S.  41.3  (1966). 

2  Redrup  v.  Xew  York,  386  U.S.  767  (1967). 

3  Stanley  v.  Georgia,  394  U.S.  557  (1969). 
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forest  of  total  uncertainty,  because  I  tried  readin<»;  them  and  under- 
standino-  them,  and  I  came  to  the  conchision  tliat  I  had  better 
leave  it  u])  to  the  jury  as  to  what  is  obscene,  because  the  Supreme 
Court  Justices  divided  into  so  many  f^roups  that,  as  counsel  sug- 
gfests,  I  don't  think  there  is  a  majority  on  any  side  of  any  ques- 
tion. They  seem  to  l)e  divided,  roughly,  into  about  three  groups, 
with  ]io  group  constituting  as  many  as  five. 

And  I  remember  that  Justice  Stewart  said  that  he  could  recognize 
hard-core  pornography  when  he  saw  it,  but  he  couldn't  define  it. 

I  wonder  what  is  going  to  happen.  I  used  to  be  a  trial  judge,  and 
I  had  to  tell  the  jury  wliat  the  law  was.  And  if  the  Supreme  Court 
can't  give  them  a  workable  definition  of  what  constitutes  pornog- 
raphy or  obscenity,  I  don't  see  how  the  poor  trial  judge  is  going  to 
do  it.  So  I  would  leave  it  up  to  the  jury  to  determine,  as  the  law 
used  to  do,  by  the  sense  of  the  community.  It  might  be  that  we 
would  have  one  law  in  one  place  aiid  another  law  in  another  place, 
but  it  would  be  better  than  having  no  law  at  all  in  the  highest 
Court. 

Mr.  Blakf.y.  Without  necessarily  conceding  your  whole  position, 
would  you  grant  at  least  that  it  is  unclear  what  the  definitions  are 
that  might  bind  the  Congress  in  working  out  a  definition  of  ob- 
scenity ? 

]Mrs.  Florence.  I  agree  that  the  present  state  of  the  law  is  by 
no  means  clear.  If  you  look  at  the  petitions  for  certiorari  to  the 
Supreme  Court  in  obscenity  cases,  obviousl}^  there  is  a  great  deal 
of  confusion  as  to  what  the  present  law  is.  Our  position  is  that  at 
least  the  present  law  does  not  ban  things  which  are  valid  and  do 
have  a  legitimate  purpose  in  our  society.  And  the  provisions,  at 
least,  of  section  1851  in  S.  1400,  we  believe,  would  be  no  more  capa- 
ble of  a  clear  definition  and  application  in  any  given  case  than  is 
the  present  law.  plus  they  would  also  outlaw  many  of  the  things 
which  we  value  in  our  society. 

I  assume  you  are  quite  familiar  with  the  three  elements  that  I 
believe  do  apply  in  Mimoirs.  And  I  won't  bother  going  through 
all  those  now. 

Senator  Ervin.  I  have  always  been  intrigued  by  Justice  White's 
observation  in  one  of  the  cases,  that  if  you  took  things,  no  matter 
how  obscene  they  might  be,  and  bound  them  in  a  pretty  cover,  then 
the  cover  would  have  some  social  value,  regardless  of  what  was 
between  the  two  covers. 

Mrs.  Florexce.  It  may  be  that  even  prior  to  applying  what  I 
refer  to  as  the  three  tests  of  Memoirs — appeal  to  prurient  interest, 
patently  offensive,  and  utterly  without  redeeming  social  value—it 
may  well  be  that  the  Supreme  Court's  decision  in  Rednip  v.  New 
York  requires  that  one  of  the  three  following  elements  of  circum- 
stance be  present.  These  are  a  specific  concern  for  juveniles,  an 
assault  upon  individual  privacy,  or  evidence  of  pandering  and  ex- 
ploitation, such  as  took  place  in  the  Ginshury  ^  case. 

]Mr.  Blaket.  Let  me  ask  you  this:  If  there  should  be  some  ra- 
tional allocation  of  resources  between  the  Federal  Government  and 
the  States,  do  you  think  it  would  make  sense  for  the  Federal  Court 


1  Ginsburg  v.  Neic  York.  383  U.S.  463  (1966). 
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to  attempt  to  reach  tlie  juveniles  through  national  legislation,  or 
should  they  just  attempt  to  deal  with  the  manufacture?  Short  of 
ha\dng  an  FBI  Agent  in  the  drugstore  or  in  every  bookstore  to 
monitor  the  age  of  the  people  who  come  in,  how  would  the  Federal 
Government  deal  with  the  juveniles? 

Mrs.  Florence.  I  believe  they  would  ceitainly  do  it  somewhat 
by  postal  legislation  in  terms  of  requirements  of  wrappers. 

^Ir.  Blaket.  Wouldn't  we  have  a  very  difficult  time  establishing 
the  age  that  they  give  to  the  publisher  selling  by  mail?  The  buyer 
must  say  he  is  18.  Suppose  we  had  an  afiidavit.  Would  that  be 
ludicrous  ? 

Mrs.  Florence.  Yes 

Mr.  Blaket.  Certainly  anyone  could  send  in  a  statement  saying 
he  was  18,  and  how  could  you  prosecute?  What  I  am  raising  with 
you,  articulating  the  age  in  terms  of  juveniles  and  others,  doesn't 
that  perhaps  also  articulate  a  functional  difference  between  what 
the  Federal  Government  might  do  and  what  the  States  might  do, 
and  really  get  the  Federal  Government  although  greatly  concerned 
about  children,  out  of  the  business  of  dealing  with  children? 

]Mrs.  Florence.  Yes,  I  think  that  logically  and  practically,  the 
point  you  made  is  inescapable.  However,  w^hat  this  legislation  does, 
while  it  is  not  directed  to  the  specific  concern  of  juveniles  or  dis- 
plays, by  the  absence  of  those  particular  interests  it  covers  what 
normal,  healthy,  consenting  adults  can  read,  or  can  see,  when  they 
do  it  discreetly ;  we  are  not  talking  about  only  sex  books,  or  pornog- 
raphy. And  perhaps  if  the  Federal  Government  cannot  devise  legis- 
lation that  it  can  enforce,  maybe  it  should  stay  out. 

Mr.  Blaket.  Wouldn't  that  depend  on  the  permissible  candor 
in  our  society? 

Mrs.  Florence.  I  have  a  great  problem  with  the  concept  "per- 
missible candor".  In  and  of  itself.  I  think  that  is  so  inherently  cir- 
cular that  it  gives  no  help  whatever,  whereas  I  think  "patently 
oilensive"  comes  closer  to  what  Justice  Stewart  can  recognize. 

In  addition  to  the  problems  with  the  fact  that  the  section  in 
S.  1  deletes  the  redeeming  social  value  requirements  entirely,  and 
it  does  weaken  the  patently  offensive  test  to  the  circular  test  of 
permissive  candor,  I  think  there  is  totally  absent  any  scienter 
requirement. 

5lr.  Blaket.  If  you  read  in  the  culpability  provisions,  is  there 
not  one? 

]SIrs.  Florence.  I  will  look  at  that  more  closely,  but  there  is  no 
term  such  as  "knowingly"  included  in  that  section. 

]Mr.  Blaket.  In  any  case,  under  STnith^  you  would  have  to  read 
one? 

Mrs.  Florence.  It  would  have  to  be  read,  yes. 

Now,  the  question  is  whether,  if  a  section  like  this  got  to  the 
Supreme  Court,  would  they  read  in  a  scienter  requirement  or 
would  they  throw  the  statute  out?  And  we  would  certainly  have  a 
period  of  uncertainty. 

In  addition,  I  believe  that  S.  1  has  a  problem  in  that  it  provides 
for  different  standards  in  each  of  the  jurisdictions. 


5710 

Mr.  BLiVKEY.  If  the  Supreme  Court  has  been  moving  in  a  number 
of  its  cases  to  identifying  the  audience  to  which  material  is  directed, 
in  Oinshurg  dealing  with  children,  and  in  some  of  the  other  cases 
dealing  with  sadistic-masochistic,  wouldn't  it  be  a  natural  and 
logical  development  to  also  name  the  standard  to  be  applied  in 
terms  of  the  area  and  the  people  within  the  community  against 
whom  it  is  directed? 

Why  should  a  Federal  Nation  apply  the  same  standards  in,  for 
example,  California  that  they  apply  in  Pennsylvania? 

Mrs.  Florence.  I  think  they  should  apply  the  same  standard.  We 
are  talking  about  obscenity  simply  as  an  exception  in  the  First 
Amendment  protections.  And  the  First  Amendment  is  in  the  national 
Constitution.  And  while  I  might  agree  that  there  are  diiferences  as 
to  juveniles,  or  certain  deviate  sexual  groups,  as  to  what  might  be 
permissible,  we  have  all  of  these  different  kinds  of  people  in  every 
geographical  section  of  the  Nation,  and  to  say  that  people  in  the 
Northeast  can  see  something  that  people  in  the  Southwest  can't  see, 
I  can't  see  any  rational  basis  for  it. 

Mr.  Blakley.  It  is  a  First  Amendment,  but  it  is  a  First  Amendment 
in  a  Federal  Constitution? 

Mrs.  Florence.  Yes.  And  I  think  it  should  be  geographically  at 
least  a  uniform  standard. 

Also,  in  terms  of  the  members  of  the  Association  all  of  which 
arc  book  publishers,  the  vast  majority  of  the  materials  which  they 
publisli  are  disseminated  nationwide. 

]\Ir.  Blakey.  Let  me  ask  you  this  question :  whether  the  national 
standard  would  really  be  more  frail  or  not,  let's  suppose  that  the 
average  community  standard  in  California,  on  a  1-  or  a  10-point 
scale,  is  zero,  and  the  average  community  on  a  10-point  scale  in 
Maine  is  1 

ISIrs.  Florence.  Which  is  more  liberal,  California? 

Mr.  Blakey.  It  makes  no  ditt'erence.  Let's  not  beg  the  question. 
The  national  average  would  be  roughly  5,  assuming  that  it  is 
divided  by  tw^o.  A  variable  obscenity  standard,  according  to  the 
district,  would  permit  a  more  liberal  application  in  California 
down  to  zero,  although  it  would  require  more  restrictiveness  in 
Maine.  Wouldn't  that  be  a  freer  society,  if  we  have  a  variable 
standard,  than  if  we  have  a  national  standard? 

Mrs.  Florence.  I  disagree  with  that  assessment,  because  I  think 
that  there  are  certainly  publishers  who  would  like  their  works  dis- 
seminated throughout  the  Nation  who  would  also  lean  toward  the 
more  conservative  so  that  they  wouldn't  get  into  trouble.  You  would 
really  be  forcing  a  kind  of  self-censorship,  and  I  think  perhaps 
except  for  little  subcultures  in  the  liberal  communities,  you  would 
end  up  with  the  kind  of  self-censorship  which  would  deprive  many 
sections  of  the  Nation  of  materials  which  they  would  deem  accept- 
able. 

Mr.  Blakey.  Should  the  Congress  analyze  it  from  the  point  of 
view  of  the  publishers  or  the  point  of  view  of  the  people? 

Mrs.  Florence.  Definitely  tlie  point  of  view  of  the  people.  But 
the   fact   that  the   publishers  exercise  that  self-censorship   has   an 
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;(uromatic  effect  on  what  tlie  public  is  exposed  to  and  has  access  to. 
And  I  don't  think  you  can  really  separate  those  two. 

Mr.  Blaket.  Is  there  any  book  today  that  the  people  don't  now 
have  access  to? 

Mrs.  Florence.  I  am  not  sufficiently  familiar  with  the  spectrum 
of  sex-related  literature,  so  I  really  could  not  answer  that. 

Senator  Ervin.  With  respect  to  uniformity,  if  a  uniform  standard 
should  be  required  in  this  matter  couldn't  the  same  thing  be  said 
about  beverages?  What  is  the  difference  between  taking  something 
in  with  your  eyes  and  taking  something  in  with  your  mouth,  as  far 
as  uniformity  is  concerned? 

For  example,  most  States  authorize  the  sale  of  alcoholic  bever- 
age, but  in  many  places  in  INIississippi,  it  is  prohibited. 

Mrs.  Florence.  I  might  have  problems  with  that  if  I  lived  in 
Mississippi,  too. 

Senator  Ervin.  Somebody  asked  a  Mississippian  what  he  thought 
about  prohibition,  and  he  said,  "It  is  better  than  no  liquor  at  all." 

Mrs.  Florence.  I  do  think,  though,  Mr.  Chairman,  that  the  real 
difference  here  is  that  when  we  are  talking  about  what  they  get 
through  their  eyes  and  ears,  we  are  talking  about  ideas  and  thoughts 
and  exposure  to  things  beyond  the  beverages  you  drink  and  the 
food  you  eat.  We  are  in  a  very  different  realm,  and  I  think  it  is 
distinguishable. 

Senator  Ervin.  The  truth  of  it  is  that  the  Supreme  Court  used 
to  hold  uniformly  that  the  First  Amendment  had  nothing  to  do  with 
obscenity,  and  that  obscenity  was  not  protected  by  the  First  Amend- 
ment. And  then  they  changed  that  ruling  along  about  1950  and 
opened  the  Pandora's  box.  And  since  that  time,  neither  the  Supreme 
Court  nor  anybody  in  the  United  States  has  been  able  to  determine 
what  obscenity  is  any  more.  Isn't  that  fair? 

Mrs.  Florence.  I  believe  that  it  is  in  a  state  of  confusion.  But 
I  also  strongly  believe  that  this  legislation  will  not  cure  that  con- 
fusion, and  that  at  the  same  time  that  it  fails  to  cure  the  confusion 
it  will  prevent  people  from  reading  things  that  they  should  be  able 
to  read  under  the  Constitution. 

Senator  Ervin.  I  agree;  I  don't  think  legislation  would  clear  up 
the  Constitution  as  long  as  the  Supreme  Court  is  so  confused  on 
the  subject  that  it  doesn't  know  what  the  First  Amendment  means  in 
reference  to  matters  of  this  kind. 

Mrs.  Florence.  I  will  skip  a  little  bit.  Let's  go  to  Section  1851  of 
S.  1400.  When  S.  1400  was  introduced,  there  was  a  memorandum 
submitted  with  respect  to  it  in  the  Congressional  Eecord  in  which 
there  w^as  a  great  point  made  as  to  how  this  section  would  provide 
a  nmch  clearer  definition,  and  much  easier  for  the  public  and  the 
courts  to  apply.  And  that  definition  sets  forth,  as  you  know,  in  sub- 
sections (A)  and  (B),  certain  enumerated  descriptions  and  depic- 
tions which  are  prohibited. 

First,  section  1851  goes  on  to  say  that  obscene  material  includes 
these  things.  That  leaves  a  great  big  question  as  far  as  anything 
else  is  concerned. 

But  now,  let's  just  go  back  to  the  specific  things  that  are  enumer- 
ated there.  It  says  such  description,  and  so  forth,  is,  however,  allow- 
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able  in  the  following  circumstances :  if  it  is  only  a  minor  portion  of 
an  entire  work,  if  it  is  reasonably  necessary  and  appropriate  to  the 
integrity  of  the  whole  product  for  some  scientific,  literary  or  educa- 
tional purpose,  and  if  it  was  not  put  there  specifically  to  stimulate 
prurient  interest. 

Now,  when  I  read  that,  I  immediately  have  the  following  ques- 
tions: what  constitutes  a  minor  percentage?  Who  determines 
whether  it  is  a  minor  percentage?  What  is  reasonably  necessary 
and  appropriate?  What  is  a  legitimate  scientific,  literary  or  educa- 
tional purpose?  Who  determines  whether  it  was  included  for 
pruri(Mit  interest,  the  author  or  the  filmmaker?  Whose  prurient 
interest?  You  are  back  again  to  what  standard,  the  town,  the  jury, 
the  Nation  as  a  whole. 

With  all  of  these  questions,  that  definition  is  going  to  be  no  easier 
for  the  courts  to  live  with. 

Another  problem  that  we  have  with  section  1851  is  that  only  a 
faculty  member,  a  matriculated  student  pursuing  a  course  related 
to  such  material  or  one  who  can  supply  a  note  from  his  doctor  or 
psychiatrist  could  buy  a  book  on  sex  education  or  borrow  one  from 
a  library.  Thus  S.  1400  will  create  a  privileged  class  of  people  who 
may  learn  about  sex — college  students,  faculty  members,  and  those 
who  may  be  presumed  to  be  proven  physically  or  mentally  ill.  Tiie 
rest  of  us  are  condemned  to  dai'kness. 

Clearly,  it  does  not  require  teachings  of  the  Supreme  Court, 
literary  critics,  art  experts,  doctors  and/or  teachers — let  alone  book 
publishers  or  their  lawyers — to  remind  this  subcommittee  that  edu- 
cation and  information  about  sex — including  its  impact  on  the  rela- 
tionships among  people — is  a  significant,  vital  and  most  certainly 
legitimate  interest  of  all  human  beings. 

It  is  surprising,  indeed  somewhat  shocking,  that  the  Administra- 
tion should  be  proposing  such  repressive  measures  at  a  time  when 
we  are  beginning  to  recognize  and  admit  the  important  role  of  sex 
in  all  of  our  lives.  It  is  now  recognized  that  the  State  has  no  legiti- 
mate business  in  legislating  what  consenting  adults  may  do  in  the 
privacy  of  their  own  homes.  Why  may  we  not  read  or  see  materials 
relating  to  what  we  may  freely  do? 

We  therefore  ask,  what  is  the  purpose  of  this  legislation?  Surely, 
there  is  no  particular  interest  here  in  protecting  the  young  or  the 
privacy  of  those  adults  who  do  not  want  exposure  to  sex-related 
materials.  Clearly,  the  bill  does  not  seek  to  prohibit  the  kind  of  be- 
havior that  cannot  be  depicted  under  the  bill.  Nor  does  it  offer  the 
slightest  evidence  that  it  is  intended  to  stop  any  crime,  cure  any 
social  ill,  or  advance  any  humanitarian  cause. 

To  the  contrary,  we  submit  that  it  is  a  rather  clumsy  attempt  to 
establish  an  orthodoxy  of  belief  and  behavior  that  is  subscribed  to 
by  one  segment  of  our  society  and  which  that  segment  would  force, 
rather  than  persuade,  the  rest  of  society  to  share.  The  association  is 
certain  that  this  subcommittee  will  recognize  that  the  Constitution 
cannot  abide,  nor  can  the  Congress  condone,  such  tyranny. 

Thank  you. 

Senator  Ervin.  I  see  here  that  we  don't  have  to  worry  too  much 
if  we  have  a  doctor  friend  under  S.  1400,  because  it  doesn't  apply 


5713 

to  a  person  who  receives  such  material  if  he  is  authorized  in  writing 
by  a  licensed  medical  practitioner  or  psychiatrist.  So  the  effect  is 
that  we  have  a  law  whose  application  is  determined  not  by  the 
legislative  bodies  of  the  Congress,  but  whose  application  is  de- 
termined by  a  psychiatrist  or  a  licensed  medical  practitioner. 

INIrs.  Florexce.  Exactly. 

]Mr.  Blaket.  Couldn't  the  publisher  just  fill  out  an  affidavit  at 
the  end  of  the  book  and  authorize  all  purchasers  to  read  it? 

INIrs.  Florexce.  As  a  counsel,  I  would  recommend  against  that. 

Senator  Ervix.  I  want  to  thank  you  for  your  very  interesting 
and  very  informative  testimony. 

]Mrs.  Florexce.  I  enjoyed  the  opportunity  to  be  here.  And  I  am 
more  than  happy  to  present  you  the  further  information  you  re- 
quested. 

Is  there  anything  else? 

Mr.  Blakey.  I  would  like  to  extend  to  j^ou  the  staff's  thanks  for  a 
very  enlightening  and  a  very  candid  presentation.  And  I  will  look 
forward  with  more  than  usual  interest  to  your  responses. 

[Mrs.  Florence's  prepared  statement  and  a  supplemental  State- 
ment of  Aug.  10,  1973,  follows :] 

Statement  of  Association   of   American   Publishers   Inc. 
Re:   S.  1  AND   S.   1400 

(By  Weil,  Gotshal  &  Menges,  Heather  Grant  Florence,  of  Counsel) 

This  statement  is  submitted  on  behalf  of  the  Association  of  American 
Publishers  Inc.  in  opposition  to  those  provisions  in  S.  1  and  S.  1400  which 
deal  with  official  secrets  and  obscenity. 

The  Association  is  a  trade  association  organized  under  the  laws  of  the 
State  of  New  York  and  is  composed  of  publishers  of  general  books,  text  books 
and  educational  material.  It  is  estimated  that  its  more  than  260  members, 
which  include  many  university  presses  and  religious  publishers,  publish  the 
vast  majority  of  all  such  books  and  materials  produced  in  the  United  States. 

As  the  function  the  Association  is  to  advance  conditions  affecting  the 
publication  of  books  and  other  educational  materials,  the  Association  is 
concerned  that  the  provisions  of  S.  1  and  S.  1400  which  deal  with  official 
secrets  and  obscenity  would  narrow  the  amount  and  the  scope  of  material 
which  may  be  published  without  fear  of  iirosecution.  Not  only  will  all 
legitimate  publishers  be  injiired,  but — even  more  crucial — the  public  will  be 
denied  access  to  constitutionally  protected  materials. 

The  official  secrets  provisions  to  which  this  statement  is  directed  are 
Section  2-5BS  of  S.  1  and  Sections  1122-1124  of  S.  1400.  The  obscenity 
provisions  to  which  this  statement  is  directed  are  Section  2-9F5  of  S.  1  and 
Section  1851  of  S.  1400.  Point  I  will  deal  with  the  official  secrets  provisions 
and  Point  II  will  deal  with  the  obscenity  provisions  of  these  bills. 

point  I— official  secrets  provisions 

Both  S.  1  and  S.  1400  contain  provisions  dealing  with  offenses  related  to 
the  national  security.  Since  the  provisions  in  both  of  the  bills  go  beyond  the 
area  of  "classified"  information,  they  are  collectively  referred  to  herein  as 
"official  secrets"  provisions. 

While  the  Association  recognizes  that  certain  documents  and  information 
should  be  protected  from  unauthorized  disclosure  because  of  a  genuine  and 
actual  harm  that  improper  disclosure  would  wreak  upon  the  Nation,  it  submits 
that  provisions  in  Section  2-5B8  of  S.  1  and  in  Sections  1122-1124  of  S.  1400 
exceed  even  arguable  claims  of  national  security  requirements.  In  so  doing, 
these  sections  would  interfere  with  the  public's  First  Amendment  rights  to 
have  access  to  ideas  and  information  and  even  more  significantly,  the  huge 
secrecy  network  they  create  would  interfere  with  the  whole  concept  of  demo- 
cratic government. 
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The  Association  submits  that  the  need  for  secrecy  to  protect  the  national 
security  must  always  be  balanced  against  the  riglit  of  the  public  to  be  informed. 
In  wcijiliiiiK  such  conflicting  demands  the  courts  have,  in  tlie  past,  rejected 
curbing  First  Amendment  freedoms  in  the  interest  of  alleged  national  security 
reciuirements.  This  was  the  essence  of  the  Supreme  Court's  opinions  in  the 
Pentagon  Papers  case,  Ifew  York  Times  v.  United  States,  403  U.S.  713  (1971) 
and  otlier  cases  preceding  it. 

For  example,  in  United  States  v.  Roiel,  389  U.S.  258,  263-264  (1967).  the 
Supreme  Court  refused  to  sanction  a  congressional  statute  restricting  First 
Amendment  rights  in  the  name  of  national  defense.  Chief  Justice  Warren 
stated : 

"However,  the  phrase  'war  power'  cannot  be  invoked  as  a  talismanic  in- 
cantation to  support  any  exercise  of  congressional  power  which  can  be  brought 
within  its  ambit.  Even  the  war  power  does  not  remove  constitutional  limita- 
tions safeguarding  essential  liberties.  . .  Yet,  this  concept  of  'national  defense' 
cannot  be  deemed  an  end  in  itself,  justifying  any  exercise  of  legislative  power 
designed  to  promote  such  a  goal.  Implicit  in  the  term  'national  defense'  is  the 
notion  of  defending  those  values  and  ideals  which  set  this  Nation  apart.  For 
almost  two  centuries,  our  country  has  taken  singular  pride  in  the  democratic 
ideals  enshrined  in  its  Constitution,  and  the  most  clierished  of  those  ideals  have 
found  expression  in  the  First  Amendment.  It  would  indeed  be  ironic  if,  in  the 
name  of  national  defense,  we  would  sanction  the  subversion  of  one  of  those 
liberties ...  which  makes  the  defense  of  the  Nation  worthwhile."  (Citations 
omitted). 

Here,  instead  of  "war  power",  the  proposed  legislation  would  invoke  "as  a 
talismanic  incantation",  the  labels  "classified",  "national  defense  information" 
and/or  "communications  information".  Regardless  of  what  descriptive  phrase 
is  used,  the  inherent  threat  to  First  Amendment  freedoms  remains  unchanged. 

The  overriding  problem  with  these  bills  is  the  unnecessary  and  harmful 
secrecy  they  impose.  This  is  secrecy  which  interferes  with  the  functioning  of 
those  in  government  as  well  as  with  the  rights  of  the  public  at  large.  As  the 
noted  historian,  Henry  Steele  Commager  wrote  not  long  ago : 

"The  generation  that  made  the  nation  felt  secrecy  in  government  one  of  the 
instruments  of  Old  World  tyranny  and  committed  itself  to  the  principal  that  a 
democracy  cannot  function  unless  the  people  are  permitted  to  know  what  their 
government  is  up  to.  Now  almost  everything  that  the  Pentagon  and  the  CIA 
do  is  shrouded  in  secrecy.  Not  only  are  the  American  people  not  permitted  to 
know  what  they  are  up  to  but  even  the  Congress  and,  one  suspects  the  Pre- 
sident [witness  the  'unauthorized'  bombing  of  the  North  last  fall  and  winter] 
are  kept  in  darkness."  (The  New  York  Review  of  Books,  October  H.  1972.  p.  7.) 

If  Mr.  Commager  had  written  that  statement  at  the  present  time,  he  and 
indeed  any  other  scholar  or  observer  of  American  government  woidd  most 
surely  refer  to  the  iniquities  of  government  secrecy  in  the  context  of  the 
Watergate  affair  and  its   subsequent  cover-up. 

The  apparent  purpose  and  effect  of  the  proposed  official  secrets  acts  contained 
in  S.  1  and  S.  1400  can  best  be  gauged  by  comparing  them  with  existing  law 
in  the  area.  The  present  Title  18  of  the  U.S.  Code  contains  a  variety  of 
provisions  imposing  criminal  penalties  for  espionage  and  related  activities 
harmful  to  the  Nation.  Among  the  relevant  criminal  statutes  now  in  effect  deal- 
ing with  the  disclosure  of  national  security  information  are  Sections  9."i2.  9.j4. 
793,  794  and  798  of  Title  18.  AVhile  each  of  these  provisions  sets  forth  a 
different  specific  offense,  they  deal  with  strictly  military  related  matters  and/ 
or  they  require  an  intent  to  injure  the  United  States  or  to  aid  a  foreign 
nation.  In  contrast,  the  official  secrets  provisions  before  this  Subcommittee 
go  beyond  those  limitations  and  would  create  crimes  out  of  disclosures  that 
have  been  heralded  traditionally  as  the  invaluable  fruits  of  the  First  Amend- 
ment and  a  free  press. 

Section  2-5 B 8  of  S.  1 

This  section  is  far  less  encompassing  and.  hence,  less  dangerous  than  its 
counterpart  in  S.  1400.  It  does,  however,  constitute  a  dangerous  expansion  of 
present  law  dealing  with  offenses  related  to  disclosures  affecting  the  national 
security.  Although  the  section  provides  that  the  proscribed  acts  are  offenses 
only  if  done  "in  a  manner  harmful  to  the  safety  of  tlie  United  States",  there 
is  no  requirement  in  the  section  that  the  defendant  intend  that  his  acts  be 
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harmful,  that  he  know  they  will  bo  harmful,  that  he  believe  they  may  be  harm- 
ful or  that  he  even  consider  whether  or  not  they  may  prove  harmful. 

This  is  in  contrast  to  present  provisions  in  Sections  IS  U.S.C.  793  and  794 
which  require  intent  or  reason  to  believe  that  the  information  involved  could 
be  or  is  to  be  used  to  the  injury  of  the  United  States  or  to  the  advantage  of 
a  foreign  government.  This  type  of  intent  was  found  essential  by  the  Supreme 
Court  in  Gorin  v.  United  States,  312  U.S.  19,  26-28  (1941)  in  sustaining  the 
then-existing  espionage  laws : 

"The  sections  are  not  simple  prohibitions  against  obtaining  or  delivering 
to  foreign  powers  information  which  a  jury  may  consider  relating  to  national 
defense. .  . .  The  obvious  delimiting  words  in  the  statute  are  those  requiring 
'intent  or  reason  to  believe  that  the  information  to  be  obtained  is  to  be  used 
to  the  injury  of  the  United  States,  or  to  the  advantage  of  any  foreign  nation.' 
This  requires  those  prosecuted  to  have  acted  in  bad  faith.  The  sanctions  only 
apply  when  scienter  is  established." 

That  subsections  (a)(1)  and  (3)-(6)  of  2-5B8  require  that  the  defendant 
"knowingly"  engage  in  a  proscribed  activity  is  no  substitute  for  the  intent 
presently  required  under  the  law.  As  "knowingly"  is  defined  in  section  1-2A1 
of  S.  1  it  would  not  reciuire  that  the  accused  know  or  anticipate  the  result  of 
his  conduct  to  determine  whether  or  not  it  was  "in  a  maner  harmful  to  the 
safety  of  the  United  States".  In  short,  these  provisions  do  not  require  the  bad 
faith  that  the  Supreme  Court  found  to  be  a  crucial  element  of  the  statutory 
sclieme  reviewed  in  the  Gorin  case. 

While  the  provisons  of  subsection  (a)  (2)  dealing  with  public  servants  are 
governed  by  the  concept  of  "criminal  negligence"  in  violating  a  "known"  duty, 
the  real  problem  with  subsection  (2)  is  the  effect  that  it  will  have  on  public 
servants.  In  effect,  it  imposes  upon  each  government  employee  the  obligation 
to  be  a  spy  of  all  of  his  coworkers  to  report  any  unauthorized  treatment  of 
"national  defense  information".  This  can  hardly  create  cooperative  relation- 
ships necessai-y  and  conducive   to  effective  government. 

Subsection  (a)  (3)  which  requires  delivery  of  national  defense  information 
materials  by  one  unauthorized  to  be  in  possession  to  an  authorized  federal 
public  servant  upon  demand  appears  to  lay  the  basis  for  continuous  govern- 
mental harrassment  of  those  investigative  scholars,  reporters  and  authors 
known  to  be  in  touch  with  confidential  sources  within  the  government.  In  short, 
it  would  provide  the  government  with  all  of  the  power  necessary  to  conduct 
continuous  and  thorough  fishing  expeditions  with  the  threat  of  felony  convic- 
tions providing  the  truncheon.  Such  activities  can  only  have  a  detrimental 
effect  on  the  free  press  and  a  free  flow  of  information  to  the  public. 

The  remainder  of  the  problems  with  Section  2-.5B8  reside  in  the  broad 
definition  of  the  term  "national  defense  information"  as  contained  in  Section 
2-5A1  of  S.  1.  As  defined,  the  term  includes  any  information  "regarding'' 
military  planning,  operations,  research  or  development.  This  definition  can  be 
used  to  shield  from  public  and  even  Congressional  scrutiny  any  abuses  in- 
volving military  cost  overruns  or  preferential  defense  contract  awards.  Clearly, 
the.se  are  legitimate  matters  of  concern  to  all  taxpayers.  And  the  public  must 
rely  on  those  in  government  and  the  press  to  reveal  the  existence  or  possibility 
of  such  abu.ses.  Section  2-.5B8  will  prevent  any  such  revelations  even  if  the 
sole  purpose  of  making  such  a  revelation  would  be  to  enhance  the  good  of  the 
Nation  in  defense  related  areas. 

Sections  1122-112ff  of  S.  11,00 

The  official  secrets  provisions  of  Sections  1122  through  1124  of  S.  1400 
contain  all  of  the  infirmities  discussed  above  with  respect  to  Section  2-5B8  of 
S.  1.  In  addition,  they  go  well  beyond  the  proposals  of  S.  1  in  fostering 
government  secrecy  and  in  eliminating  the  free  flow  of  information  which  the 
First  Amendment  was  designed  to  enhance.  The  impact  of  this  bill  can  best  be 
understood  by  a  section  by  section  analysis  combined  with  an  overview^  as  to 
how  the  various  sections  fit  together  into  an  airtight  network  of  secrecy. 

Section  1122  makes  it  a  felony  for  a  i)erson  to  knowingly  communicate 
information  relating  to  the  national  defense  to  a  person  not'  authorized  to 
receive  it.  While  this  section  might  appear  to  cover  the  same  offense  as  sub- 
section (a)  (1)  of  Section  2-5B8  of  S.  1,  it  goes  even  further  in  its  failure  to 
require  that  the  act  be  "in  a  manner  harmful  to  the  safety  of  the  United 
States".  As  defined  in  Section  302 fb)  of  S.  1400  "knowingly"  does  not  in- 
elude  an  intent  or  belief  with  respect  to  results  of  the  accused's  activities 
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In  prosecuting  under  this  section,  the  government  would  not  have  a  burden  to 
show  either  bad  faith  of  tlie  accused  or  that  the  result  of  the  communication 
was  in  any  respect  liarmful  to  the  Nation. 

Although  the  definition  of  "information  relating  to  the  national  defense"  as 
set  forth  in  subsection  112G(g)  of  S.  1400  is  not  identical  to  that  of  "national 
defense  information"  set  forth  in  Section  2-5Al(10)  in  S.  1,  it  is  equally 
broad,  including  specifically  information  regarding  military  capability,  plan- 
ning, operations,  communications,  installations,  weapon  development  or  research, 
as  well  as  the  conduct  of  foreign  relations  affecting  the  national  defense — all 
of  which  falls  within  the  protected  category  "regardless  of  its  origin".  Section 
1122  would  clearly  apply  to  a  reporter  or  an  author  who  communicates  such 
information  to  a  co-worker  or.  indeed,  to  any  individual  regardless  of  whether 
the  information  is  publicly  disseminated. 

Section  1123  covers  those  offenses  contained  in  subsections  (a)  (2)  and  (3) 
of  Section  2-5BS  of  S.  1.  Section  1123(a)(1)  which  creates  an  offense  out 
of  recklessly  "permitting"  the  loss,  theft,  destruction  or  unauthorized  com- 
munication of  information  to  the  national  defense  imposes  felony  sanctions 
for  failing  to  prevent  others  from  engaging  in  certain  acts,  regardless  of  the 
consequence  of  such  acts.  That  provision  and  the  provisions  of  subsection 
(a)  (2)  (B)  of  Section  1123  impose  even  greater  obligations  on  government 
personnel  to  spy  and  report  on  co-workers  than  the  counterpart  provision 
in  S.  1.  And  indeed,  subsection  (a)  (2)  (C)  of  Section  1123  elevates  to  the 
.status  of  law  any  regulations  of  agencies  designed  to  safeguard  any  such 
information,  even  if  the  reason  for  such  safeguards  is  to  prevent  the  leak 
of  information  eml^arrassing  to  the  agency  or  to  those  individual  oflacials 
promulgating  the  regulations. 

Subsection  (a)  (3)  of  Section  1123  requires  those  in  authorized  possession 
of  such  information  to  deliver  same  promptly  to  an  authorized  federal  pul)lic 
servant  regardless  of  whether  demand  has  been  made.  In  this  regard  it  goes 
beyond  the  provisions  of  subsection  (a)  (3)  of  Section  2-5B8  of  S.  1,  by 
creating  a  felony  out  of  mere  passive  possession.  Not  only  will  reporters, 
scholars  and  authors  cease  the  healthy  investigations  the  First  Amendment 
serves  to  encourage,  but  with  fears  of  felony  convictions  they  will  be  forced 
to  spurn  any  available  information  falling  within  the  broad  definition  of 
material  regarding  the  national  defense  even  if  it  would  be  used  merely  as 
background  material  for  further  research.  Of  course  the  other  provisions  of 
Section  1123  make  it  highly  unlikely  that  any  such  material  would  be  forth- 
coming from  government  officials  because  of  the  risks  of  felony  indictments 
hanging  over  them- 

As  cogently  explained  in  a  memorandum  printed  in  the  Congressional 
Record  on  April  2,  1973,  accompanying  the  speech  of  Senator  Muskie  delivered 
at  Frostburg  State  College  in  Maryland  on  April  1,  1973,  the  effect  of  the 
provisions  of  Sections  1122  and  1123,  when  combined  with  the  present  status 
of  the  law  with  respect  to  the  obligation  of  reporters  to  divulge  confidential 
sources  will  lead  in  practice  to  the  virtual  abolition  of  any  protection 
reporters  or  authors  can  provide  for  such  sources.  This  aspect  of  S.  1400  alone 
will  have  a  detrimental  effect  on  the  workings  of  a  free  press  and  the 
public's  right  to  be  informed. 

While  Sections  1122  and  1123  take  the  provisions  of  Section  2-.5BS  of  S.  1 
to  the  absolute  extreme  of  controlling  the  broad  categorie';  of  national 
defense  information.  Sections  1124  and  ]12.5  of  S.  1400  embark  on  an  area 
not  covered  in  S.  1 — that  of  "classified  information".  As  Section  1125  deals 
with  the  activities  of  agents  of  a  foreign  power,  its  impact  on  a  free  flow 
of  information  to  the  public  is  not  apparent  and  hence  the  section  is  not  of 
major  concern  to  the  Association.  Nevertheless,  for  the  reasons  stated  below 
with  respect  to  Section  1124,  the  Association  does  object  to  the  provisions  of 
Section  1125(b)  which  preclude  as  a  defense  the  fact  that  documents  were 
improperly  classified. 

Section  1124,  on  the  other  hand,  not  only  impedes  the  flow  of  legitimate 
information  to  the  public,  but  provides  an  invulnerable  shield  for  the  govern- 
ment to  suppress  embarrassing  information  even  if  divulging  such  information 
would  clearly  accrue  to  the  benefit  of  the  Nation.  While  non-government 
oflBcials,  such  as  most  authors  and  reporters  are  not  directly  covered  by 
Section    1124,    the    effect    of    the    section    will    prevent    any    publication    of 


5717 

"classified"  iuformutiou  as  effectively  as  if  the  threat  of  prosecution  were 
hanging  over  the  reporter,  author  or  publisher  as  is  the  case  with  Sections 
1122  and  1123. 

Perhaps  the  most  pernicious  aspect  of  the  oflScial  secrets  provisions  of 
both  bills  before  this  Subcommittee  is  Section  1124(d)    which  provides  that: 

"It  is  not  a  defense  to  a  prosecution  under  this  section  that  the  classified 
information  was  improperly  classified  at  the  time  of  its  classification  or  at 
the  time  of  the  offense." 

Classified  information  is  defined  in  Section  1126(b)  as  follows  : 

"  'Classified  information'  means  any  information,  regardless  of  its  origin, 
which  is  marked  or  designated  pursuant  to  the  provisions  of  a  statute  or 
executive  order,  or  a  regulation  or  rule  thereunder,  as  information  requiring 
a  specific  degree  of  protection  against  unauthorized  disclosure  for  reasons 
of  national  security." 

The  abuses  of  the  classification  system,  at  least  as  it  has  existed  through 
tiie  present  time,  are  well  known.  A  number  of  examples  of  over-classification 
were  discussed  by  Senator  Muskie  in  his  April  1  speech  referred  to  above. 
Yet,  it  is  not  even  necessary  to  rely  on  these  examples  of  the  absurd.  A 
variety  of  Congressional  committees,  special  study  commissions  and  even 
the  President  of  the  United  States  have  gone  on  record  criticizing  the  over- 
classification  mania  afllicting  tlie  government.  In  his  statement  accompanying 
the  revocation  of  Executive  Order  10501  and  its  replacement  with  Executive 
Order  11652,  37  Fed.  Reg.  5209  (Mar.  10,  1972)— the  basis  for  classification 
by  the  Executive  Branch — President  Nixon  noted  that : 

"A  major  course  of  unnecessary  classification  under  the  old  Executive 
order  was  the  practical  impossibility  of  discerning  which  portions  of  a 
classified  document  actually  required  classification.  Incorporation  of  any 
material  from  a  classified  paper  into  another  document  usually  resulted  in 
tlie  classification  of  the  new  document  and  innocuous  portions  of  neither 
paper  could  be  released." 

At  the  same  time.  President  Nixon  established  the  Interagency  Classifica- 
tion Review  Committee  to  assist  in  meeting  charges  of  excessive  secrecy  in 
government.  In  its  progress  report  issued  April  24,  1972  the  Committee 
announced  that  the  number  of  officials  authorized  to  classify  material  as 
secret,  top  secret  or  confidential  had  been  reduced  from  48,814  to  17,883 
(exclusive  of  the  Central  Intelligence  Agency  which  keeps  secret  the  number 
of  its  employees).  While  citing  this  reduction  in  authorized  personnel  as  well 
as  other  steps  taken  as  a  "solid  foundation"  to  cut  down  on  over  classifica- 
tion, the  Committee  noted  that  much  was  still  to  be  done. 

Most  recently,  in  a  report  issued  on  May  20,  1973  the  House  Government 
Operations  Committee  recommended  a  total  overhaul  in  government  secrecy 
practices  because  of  abuses  in  tiie  present  system  of  classification.  The  report 
which  suggested  a  statutory  scheme  in  lieu  of  the  executive  order  approach 
noted  that  it  was  essential  to  keep  a  proper  balance  between  safeguarding 
vital  defense  infornmtion  and  the  right  of  the  American  public  to  know 
how  the  affairs  of  their  government  are  being  conducted- 

As  the  House  Government  Operations  Committee  report  suggests,  one  of 
the  reasons  that  there  is  so  much  material  impx-operly  classified  is  that  the 
classification  has  occurred  through  executive  fiat,  free  from  the  usual 
restraints  that  the  balance  of  powers  among  the  branches  of  government  is 
designed  to  impose.  Section  1124(d)  enhances  this  problem  to  the  ultimate 
extreme.  By  precluding  a  defense  based  on  improper  classification,  it  com- 
pletely abolishes  judicial  review  of  executive  determinations  which,  by  their 
very  nature,  impinge  on  the  First  Amendment.  This  is  totally  counter  to 
the  American  system  of  government.  It  also  runs  contrary  to  the  Supreme 
Court's  ruling  in  the  recent  Pentagon  Papers  case,  l<!eiv  York  Times  Co-  v. 
Utiitcd  States,  403  U.S.  713   (1971). 

By  its  treatment  of  the  government's  claim  in  that  case,  the  Supreme 
Court  has  recently  rejected  such  unilateral  decision  making  as  to  what  should 
reasonably  be  classified.  In  the  opinion  of  Justice  Black  in  the  Pentagon 
Papers  case,  the  role  of  tlie  la{)el  "classified"  in  the  context  of  this  proposed 
statutory  scheme  is  no  different  from  that  of  the  label  "security"  : 

"The  word  'security'  is  a  broad,  vague  generality  whose  contours  should 
not  be  invoked  to  abrogate  the  fundamental  law  em.bodied  in  the  First 
Amendment.  The  guarding  of  military  and  diplomatic  secrets  at  the  expense 
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■of  informed  ropresciifative  sovornment  provides  no  real  security  for  our 
itepul.lic."'  -JOS  U.S.  713,  719    (1971). 

Despite  the  fact  that  the  material  involved  in  the  Pentagon  Papers  case 
was  cUissified  "Top  Secret"  and  "Secret"  none  of  the  nine  justices  of  the 
Supreme  Court  would  have  granted  permanent  injunctive  relief  against  public 
dissemination  of  the  subject  material  just  ))ecause  it  was  classified. 

Three  of  the  concurring  justices  would  have  disregarded  entirely  the 
classification  of  the  material  and  prohibited  any  court  restraint  at  least  in 
the  absence  of  specific  fongrcssional  authorization.  The  three  other  concur- 
ring justices  would  have  granted  injunctive  relief  only  upon  demonstration 
by  the  government  that  absent  such  relief  some  direct,  immediate  and 
irreparable  damage  would  result.  These  justices  found  that  despite  the 
classification  of  the  material  l)efore  them,  the  government  had  not  sustained 
the  coiistitutionally-imi>osed  burden  of  proof  to  prevent  publication.  Hence, 
Mr.  Justice  Brennan  stated: 

"Thus,  only  governmental  allegation  and  proof  that  publication  must  in- 
evitably, directly  and  immediately  cause  the  occurrence  of  an  event  kindred 
to  imperiling  the  safety  of  a  transport  already  at  sea  can  support  even  the 
issuance  of  an  interim  restraining  order.  In  no  event  may  mere  conclusions 
be  sufficient :  for  if  the  Executive  Branch  seeks  judicial  aid  in  preventing 
publication,  it  must  inevitably  submit  the  basis  upon  which  that  aid  is  sought 
to  scrutiny  by  the  judiciary."    (Id.   at  726-727). 

Similarly,  Mr.  Justice  Stewart,  speaking  also  for  Mr.  Justice  White,  stated : 

"We  are  asked,  quite  simply,  to  prevent  tlie  publication  by  two  newspapers 
of  material  that  the  Executive  Branch  insists  should  not,  in  the  national 
interest,  be  pulilished.  I  am  convinced  that  the  Executive  is  correct  with 
respect  to  some  of  the  documents  involved.  But  I  cannot  say  that  disclosure 
of  any  of  them  will  surely  result  in  direct,  immediate  and  irreparable  damage 
to  our  Nation  or  its  people.  That  being  so,  there  can  under  the  Fii-st  Amend- 
ment be  but  one  judicial  resolution  of  the  issues  before  us.  I  join  the  judgments 
of  the  Court."   {Id.  at  730). 

Even  the  three  dissenting  justices,  while  contending  that  i)reliii!inary  in- 
junctive relief  was  necessary  pending  ultimate  determination  of  the  issues, 
all  indicated  that  there  should  be  a  prompt  trial  of  the  issues  raised.  This 
can  only  mean  court  scrutiny  of  the  propriety  and  reasonableness  of  the 
classification  of  the  material  in  question. 

While  the  issue  in  tlie  Pentagon  Papers  case  was  one  of  restraining 
publication,  the  Supreme  Court  has  required  judicial  review  of  executive 
claims  of  secrecy  in  other  situations  as  well.  In  United  State-'i  v.  Rcimoldfi. 
345  U.S.  1  (1953),  the  government  claimed  it  was  privileged  to  withhold 
certain  classified  records  concerning  the  crash  of  an  Air  Force  plane  carry- 
ing secret  electronic  gear  in  a  Federal  Tort  Claims  Act  litigation  arising  out 
of  that  crash.  While  recognizing  that  in  some  instances  the  government's 
claim  of  privilege  based  on  official  secrets  would  be  honored,  the  Supreme 
Court  emphasized  that  the  determination  of  what  secrets  are  to  be  so 
protected  must  be  made  by  the  Courts  and  not  by  the  Executive  Department. 
As  Chief  Justice  Vinson  stated  at  page  9-10: 

"Judicial  control  over  the  evidence  in  a  case  cannot  be  abdicated  to  the 
caprice  of  executive  ofllicers." 

It  tlie  Supreme  Court  was  jirepared  to  require  disclosure  of  classified 
information  in  a  civil  action  for  damages,  it  logically  must  follow  that  such 
judicial  review  is  required  when  a  felony  conviction  is  in  issue. 

Tlie  basic  problem  with  Section  1124(d)  and,  indeed,  with  the  entire 
statutory  scheme  on  official  secrets  in  S.  1400  is  the  preclusion  of  public 
scrutiny  of  tlie  activities  of  the  executive  branch  solely  by  means  of 
unilateral  decisions  of  that  branch.  This  is  censorship  of  the  most  dangerous 
variety.  As  stated  by  the  Supreme  Court  in  Frccdman  v.  Maryland,  380  U.S. 
51.  57-58   (1965)  : 

"Because  the  censor's  business  is  to  censor,  there  inheres  the  danger  that 
he  may  well  be  less  responsive  than  a  court-part  of  an  independent  l>ranch 
of  government — to  the  constitutionally  protected  interests  in  free  expres- 
sion." 

Here,  that  same  danger  is  compounded  by  the  fact  that  the  reviewing 
and  classifying  authorities  in  the  executive  branch  would  also  be  subject  to 
the  natural  human  tendency  not  to  expose  their  agencies  and  perhaps  their 
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own  personal  actions  to  pnblic  scrutiny  and  possible  embarrassment  and 
demniciation. 

Even  l>ef()re  the  Watergate  affairs,  few  would  have  quarreled  with  the 
vital  role  tlie  press  has  played  in  the  American  democratic  system  of 
.U()\ernment.  Now  the  importance  of  a  free  and  courageous  press  must  perforce 
be  admitted  by  all.  Throushout  the  national  embarrassment  of  the  Watergate 
scandal,  the  American  system  has  shown  its  best  side.  The  press  through  the 
First  Amendment,  the  Congress  and  the  Judiciary  have  proven  they  can 
function  effectively  to  bring  tlie  truth  to  light.  The  public  is  entitled  to  that 
truth. 

The  Association  submits  that  enactment  of  the  official  secrets  provision  of 
either  S.  1  or  S.  1400  would  destroy  these  incomparable  national  assets — 
the  First  Amendment,  the  l)alance  of  powers  and  an  informed  pnltlic.  The 
proposed  statutory  schemes  should  be  rejected  by  this  Subcommittee — not 
just  for  their  specific  provisions — but  for  the  rejection  of  basic  American 
values  that  the  schemes  represent. 

POINT  II — OBSCENITY   PROVISIONS 

The  obscenity  provisions  in  S.  1  and  S-  1400  differ  drastically  from  each 
other  in  every  respect  but  one — both  are  entirely  inconsistent  with  and  in 
contravention  of  the  constitutional  standards  laid  down  by  the  United  States 
Supreme  Court  as  to  what  material  falls  outside  of  First  Amendment  pro- 
tection by  reason  of  obscenity. 

The  present  constitutional  standards  must  be  understood  as  a  background 
against  which  to  examine  the  proposed  legislation  in  this  area. 

Prci^eiif  conntitnilonal  standard 

Although  a  variety  of  cases  involving  the  standards  and  tests  for  determin- 
ing obscenity  are  pending  before  the  Supreme  Court,  at  the  present  time  it 
cannot  be  seriously  debated  that  the  basic  definition  as  enunciated  by  the 
Court  is  as  follows : 

"Three  elements  must  coalesce:  it  must  be  established  that  (a)  the 
dominant  theme  of  the  material  taken  as  a  whole  appeals  to  a  prurient 
interest  in  sex;  (b)  the  material  is  patently  offensive  because  it  affronts 
contemporary  community  standards  relating  to  the  description  or  representa- 
tion of  sexual  matters;  and  (c)  the  material  is  utterly  without  redeeming 
social  value."  Memoirs  v-  Massachusetts,  383  U.S.  413,  418    (1966). 

This  standard  was  not  hastily  determined.  The  Supreme  Court  laid  a 
foundation  for  the  above  definitiom  nine  years  before  the  Memoirs  decision 
in  the  leading  case  of  Roth  v.  United  States,  354  U.S-  476.  Although  the 
Roth  decision  held  that  obscenity  is  not  protected  speech,  the  Court  emphasized 
the  value  of  the  First  Amendment  protections  to  our  free  society  and 
iniderscored  the  need  to  sharply  delineate  and  restrict  the  exception  for 
obscenity. 

"The  fundamental  freedoms  of  speech  and  press  have  contributed  greatly 
to  the  development  and  well  being  of  our  free  society  and  are  indispensable 
to  its  continued  growth.  Ceaseless  vigilance  is  the  watch  word  to  prevent 
their  erosion  by  Congress  or  by  the  States.  The  door  barring  federal  and 
state  intrusion  in  this  area  cannot  be  left  ajar ;  it  must  be  kept  tightly 
closed  and  opened  only  the  slightest  crack  necessary  to  prevent  encroach- 
ment upon  more  important  interests."  (p.  488). 

In  laying  the  basis  for  its  subsequent  requirement  that  material  by  "utterly 
without  redeeming  social  value"  to  be  found  obscene,  the  Court  in  Roth  stated 
that : 

"All  ideas  having  the  slightest  redeeming  social  importance — unorthodox 
ideas,  controversial  ideas,  even  ideas  hateful  to  the  prevailing  climate  of 
opinion — have  the  full  protection  of  the  guaranties,  unless  excludable  because 
they  encroach  upon  the  limited  area  of  more  important  interests.  But 
implicit  in  the  history  of  the  First  Amendment  is  the  rejection  of  obscenity 
as   utterly    without   redeeming  social    importance."    (p.    484) 

The  Roth  case  specifically  held  that  the  test  for  determining  obscenity  to 
be  "whether  to  the  average  person,  applying  contemporary  community 
standards,  the  dominant  theme  of  the  material  taken  as  a  whole  appeals 
to  prurient  interest."  Tliereafter  in  Manual  Enterprises  v.  Day.  370  U.S.  478 
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(1962)  the  Supreme  Court  added  the  "patently  offeusive"'  test  and  in  Memoirs 
it  added  the  "redeeming  social  value"  test. 

It  may  well  be  that  the  subsequent  per  curiam  decision  of  the  Supreme 
Court  in  Redrup  v.  Sew  York,  386  U.S.  767  (1966)— cited  frequently  by  the 
Supreme  Court  in  reversing  ob.scenity  convictions — requires  that  at  least 
one  of  the  three  following  elements  of  "circumstance"  be  present  before 
materials  are  even  subjected  to  the  three-pronged  Memoirs  test. 

The.'^e  elements  are  that  (1)  a  "specific  and  limited  state  concern  for 
juveniles"  be  present,  or  (2)  that  there  be  an  "assault  upon  individual 
privacy  by  publication  in  a  manner  .so  obtrusive  as  to  make  it  impossible  for 
an  unwilling  individual  to  avoid  exposure  to  it",  or  (3)  that  there  be 
"evidence  of  the  sort  of  'pandering'  which  the  Court  found  significant  in 
Ginzhury,  v-  United  States,  383  U.S.  463". 

Agains-t  this  background  of  years  of  judicial  consideration  and  unrelenting 
effort  to  curtail  the  definition  of  obscenity  so  as  to  impinge  as  little  as 
possible  on  our  valued  First  Amendment  protections,  the  obscenity  provisions 
in  S.  1  and  S.  1400  constitute  a  total  rejection  of  basic  American  values. 
They  reflect  nothing  sliort  of  a  total  disregard  of  considered  constitutional 
rulings  and  a  total  disdain  for  the  valued  protections  of  free  expression 
guaranteed  by  our  First  Amendment. 

Section  2-9F5  of  S.  1 

The  provisions  of  Section  2-9F5  entitled  "Disseminating  Obscene  Material" 
contain  no  more  than  one  element  which  could  survive  constitutional 
scrutiny — that  the  material  or  item  considered  be  "taken  as  a  whole".  Apart 
from  tins  one  provision.  Section  2-9F5  is  afflicted  by  serious  omissions  and 
is  infested  by  equally  .serious  inclusions. 

Totally  missing  from  this  bill  is  any  type  of  i^cienter  requirement.  That  a 
person  could  be  convicted  under  this  section  without  any  evidence  that  he 
knew  that  the  material  disseminated  was  obscene  or  even  any  evidence  that 
he  knew  the  character  or  contents  of  the  material  runs  counter  to  basic 
concepts  of  criminal  law.  Apart  from  the  fact  that  in  all  criminal  proceedings 
the  defendant's  intent  or  state  of  mind  are  crucial  elements  of  the  crime, 
the  need  for  a  strong  scienter  requirement  is  even  more  vital  when  the 
crime  involved  touches  on  First  Amendment  freedoms-  The  omission  of  a 
scienter  requirement  in  Section  2-9F.5  alone  makes  the  section  uiiconstitutional 
under  the  holding  of  the  Supreme  Court  in  Smith  v.  Calif ornia,  361  U.S.  147 

Another  vital  omission  from  this  section  is  the  absence  of  a  requirement 
that  the  material,  to  be  found  obscene,  must  be  utterly  lacking  in  redeeming 
social  value.  The  traditional  justification  for  this  omission  in  similar  pro- 
posed legislation  has  been  the  fact  that  the  Memoirs  decision  which  laid 
down  that  test  was  not  a  majority  opinion  of  the  Supreme  Court.  Apart  from 
the  fact  that  the  groundwork  for  that  test  was  clearly  laid  in  the  Foth 
decision  and  that  the  Supreme  Court,  the  Courts  of  Appeal  and  the  District 
Courts  have  followed  the  three-pronged  test  of  Memoirs,  the  original  opinions 
of  t!ie  .Tusticcs  in  the  Memoirs  decision  clearly  substantiate  its  con'-;titutional 
antliority.  While  it  is  true  that  in  Memoir-^  .Justice  Brennan  wrote  only  for 
three  Justices  (himself.  Chief  Justice  Warren  and  .Tustice  Fortas)  it  is  also 
clear  that  three  other  Justices  preferred  an  even  more  permissive  standard 
(Justices  Black,  Douglas  and  Stewart)  and  that  a  fourth  would  have  done 
so  for  fedenil  action — the  issue  before  this  Subcommittee — (Justice  Harlan). 
Only  two  Justices  stated  that  social  value  should  not  constitute  a  distinct 
constitutional  test,  yet  even  they  emphasized  that  social  value  is  relevant 
and  must  be  considered  together  with  evidence  that  the  material  appeals 
to  prurient  interest.   (Justice  Clark  at  p.  445  and  Justice  White  at  p.  462.) 

Elimination  of  the  social  value  test  would  open  the  door  to  censorship 
and  suppression  and  would  result  in  obscenity  prosecutions  and  convictions 
for  works  which  are  presently  recognized  as  major  literary,  .scientific  and 
educational  contributions.  Moreover,  the  "aflSrmative  defense"  set  forth  in 
subsection  ,(b)  of  Section  2-9F.5 — "that  dissemination  was  restricted  to 
institutions  or  persons  having  scientific,  educational,  governmental  or  similar 
justification  for  possession" — is  extremely  limited  and  vague  and  does  not 
begin  to  afford  necessary  protection  for  the  dissemination  of  culturally  or 
socially    important   materials.    That   section   gives    absolutely    no    guidance   to 
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what  sort  of  "justification"   is  required,   and  how  such  justification   is  to  be 
detei'mined. 

The  provisions  of  Section  2-9F5  are  every  bit  as  dangerous  and  unconstitu- 
tional as  the  omissions  from  it.  First  among  tlae  problems  of  inclusion  is 
the  provision  dealing  with  "Standards"  in  subsection  (c)  which  provides 
that  the  elements  for  testing  obscenity  be  "judged  by  standards  generally 
accepted  in  the  judiical  district  in  which  the  material  was  or  was  to  be 
trafficked  or  disseminated,"  thereby  inviting  different  standards  for  different 
geographical  sections  of  the  nation.  This  creation  of  a  "community"  smaller 
than  the  nation  as  a  whole  confiicts  with  the  teaching  of  Manual  Enterprises 
V.  Day,  supra.  In  his  opinion  in  that  case,  Mr.  Justice  Harlan  both  posed 
the  question  and  answered  it  as  follows : 

"There  first  must  be  decided  the  relevant  'community'  in  terms  of  whose 
standards  of  decency  the  issue  must  be  judged.  We  think  that  the  proper  test 
under  this  federal  statute,  reaching  as  it  does  to  all  parts  of  the  United 
States  whose  population  reflects  many  different  ethnic  and  cultural  back- 
grounds, is  a  National  standard  of  decency."    (Empasis  supplied). 

In  considering  this  issue  Mr.  Justice  Harlan  highlighted  that  the  creation 
of  a  lesser  community  would  raise  great  constitutional  problems.  In  parti- 
cular, he  noted  the  "intolerable  consequence  of  denying  some  sections  of  the 
country  access  to  material,  there  deemed  acceptable,  which  in  others  might 
be   considered   offensive  to  prevailing  community   standards   of  decency." 

Two  years  later  in  Jncohellis  v.  Ohio,  378  U.S.  185,  195  (1964),  the  same 
issue  was  again  considered.  There,  Mr-  Justice  Brennan  noted  that  the 
Supreme  Court  had  previously  held  in  Pennekanip  v.  Florida,  328  U.S.  331, 
335  (1946),  that  "the  constitutional  limits  of  free  expression  in  the  Nation" 
should  not  "vary  with  state  lines".  He  then  stated  that : 

"We  thus  reaffirm  the  position  taken  in  Roth  to  the  effect  that  the  constitu- 
tional status  of  an  allegedly  obscene  work  must  be  determined  on  the  basis 
of  a  national  standard.  It  is,  after  all,  a  national  constitution  we  are  ex- 
pounding." 

All  of  the  arguments  against  variation  of  obscenity  standards  from  state 
to  state  are  overwhelmingly  enhanced  when  viewed  in  light  of  proposed 
federal  legislation  dealing  with  national  offenses  and  touching  on  national 
freedoms. 

In  addition  to  the  legal  and  constitutional  arguments  against  district  to  dis- 
trict variations,  application  of  varying  standards  woiild  become  a  terrible  prac- 
tical problem.  Most  of  the  books  and  materials  published  and  disseminated  by 
members  of  the  Association  are  disseminated  on  a  nationwide  basis.  It  is 
economically  and  practically  infeasible  to  tailor  materials  to  different  stand- 
ards for  different  judicial  districts.  Moreover,  the  broad  jurisdictional  b-isis 
set  forth  in  subsection  (f)  of  Section  2-9F5  practically  insures  the  fact 
that  the  status  would  apply  to  shipments  of  the  same  book  or  material  from 
the  source  of  publication  to  stores,  libraries  and  institutions  throughout 
the  country. 

The  remainder  of  the  proposed  section — indeed  its  heart — is  a  new  de- 
finition of  "obscene".  The  infirmities  with  this  portion  of  the  statute  (sub- 
-sections  (e)  (2)  (i)  and  (ii))  go  well  beyond  the  fact  that  the  definition 
fails  to  include  an  exception  for  materials  which  have  redeeming  social 
value.  Wliat  remains  is  an  extremely  watered  down  version  of  the  first  two 
tests  required  l)y  the  Memoirs  decision  and  an  application  of  the  test  to 
materials  which  have  not  heretofore  been  excluded  from  constitutional  pro- 
tection. 

Presumably,  subsection  (i)  is  meant  to  be  a  restatement  of  the  test  that 
the  dominant  theme  of  the  material  appeals  to  prurient  interest.  Yet  it 
applies  to  areas  far  beyond  the  traditional  scope  of  obscenity  statutes. 
Instead  of  limiting  its  application  to  sexual  behavior,  subsection  (i)  would 
open  the  door,  for  the  first  time,  for  censorship  of  materials  depicting 
violence.  The  Association  submits  that  this  is  an  imchartered  area  and  the 
Courts  consistently  have  restricted  any  incursion  into  freedom  of  expression 
to  those  heretofore  existing  and  then  only  under  strict  constitutional  limita- 
tions. 

Subsection  (ii)  presumably  is  meant  as  a  substitute  for  the  second  con- 
stitutionally required  test  that  the  material  be  "patently  offensive".  In 
addition    to    the    problem    of    ambiguity    caused    by    the    inherently    circular 
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nature  of  "permissible"  candor,  the  language  of  subsection  (ii)  would  appear 
to  prohibit  material  which  may  be  unusually  candid,  but  not  patently 
offensive.  The  broad  language  of  this  subsection  is  certainly  "out  of  keeping 
with  Jioth's  evident  purpose  to  tighten  obscenity  standards"  (Manufil  Enter- 
prises V.  Day  at  487  (1967) ) . 

The  Association  submits  that  Section  2-9Fo  is  so  filled  with  constitutional 
infirmities,  botli  through  its  inclusions  and  its  omissions,  that  this  Subcom- 
mittee should  take  all  action  necessary  to  prevent  its  inclusion  in  a  revision 
of  Title  18  of  the  United  States  Code. 

Section  1851  of  S.  1J,00 

Section  1851  also  entitled  "Disseminating  Obscene  Material"  differs  drasti- 
call.v  from  Section  2-9F5  and  in  many  key  respects  it  represents  an  even 
greater  diversion  from  and  rejection  of  constitutional  standards  for  judging 
obscenity.  In  only  one  respect  does  Section  1851  constitute  an  improvement 
over   Section  2-9F5. 

That  inclusion  is  the  scienter  requirement  set  forth  in  subsection  (a). 
Yet.  even  this  positive  scienter  requirement  is  greatly  diminished  by  sub- 
section (d)(1)  which  precludes  as  a  defense  the  fact  that  a  defendant  did 
not  believe  the  material  to  be  obscene  if  he  had  general  knowledge  of  its 
content.  The  mere  inclusion  of  subsection  (d)(1)  constitutes  nothing  short 
of  an  admission  by  the  drafters  of  Section  1851  that  the  definition  of 
"obscene  material"  set  forth  in  subsection  (b)  is  anything  but  clear  when 
applied  to  any  given  material.  This  conflicts  with  the  brief  description  of 
Section  1851  included  in  the  "outline  of  some  of  the  most  significant  pro- 
visions of  S.  1400"  set  forth  as  the  third  exhibit  to  the  introduction  of  S. 
1400  in  the  Congressional  Record  of  Tuesday  March  27,  1973.  That  descrip- 
tion states  that : 

"The  definition  of  'obscene  material'  is  more  objective  and  precise  than 
under  current  law :  this  will  make  the  coverage  of  the  law  clearer  to  citizens 
and  to  the  courts." 

Presumably,  this  description  is  intended  to  justify  the  fact  that  .specific 
proscribed  representations  and  descriptions  are  enumerated  in  subsections 
(A)  and  (B).  Leaving  aside  for  the  moment  the  interference  with  free 
expression  that  such  an  enumeration  creates,  this  facade  of  simplicity  is 
thoroughly  undermined  by  the  last  provision  of  subsection  (b)  (2)  which 
excludes  such  material  from  the  definition  of  "obscene"  if  it  (i)  constitutes 
a  minor  portion  of  the  whole  product,  and  (ii)  is  reasonably  necessary  and 
appropriate  to  the  integrity  of  the  product  as  a  whole  to  fulfill  an  artistic, 
.scientific  or  literary  purpose  and  (iii)  it  is  not  included  primarily  to 
stimulate  prurient  interest. 

In  terms  of  ambiguity,  the  following  questions  immediately  come  to  the 
f oi-e :  What  percentage  constitutes  a  "minor  portion"?  "Who  determines 
whether  it  is  a  "minor  portion"?  What  is  "reasonably  necessary  and 
appropriate"?  Who  determines  whether  it  is  "reasonably  necessary  and 
api)ropriate"?  Who  determines  what  is  an  "artistic,  scientific  or  literary" 
purpose?  Who  determines  whether  it  was  included  "primarily  to  stimulate 
prurient  interest"?  Whose  "prurient  interest"?  With  all  of  these  difficult 
questions  to  V)e  answered  prior  to  a  determination  that  any  of  the  materials 
listed  in  subsections  (A)  and  (B)  are  "obscene"  the  Association  submits 
that  the  definition  set  forth  in  section  (b)  is  no  clearer  and  no  more  cannble 
of  a  direct  application  than  is  the  present  test  for  judging  obscenity.  ^More- 
over.  Section  1851  is  unconstitutionally  vague  by  providing  in  subsection 
(b)  (2)  that  "obscene  material"  merely  includes  (and  is  not  limited  to)  the 
speeifically  enumerated  representations,  descriptions,  advertisements  and 
devices. 

In  addition  to  the  fact  that  the  section  will  be  as  difficult  to  aoply  as  are 
the  existing  tests,  its  substantive  criteria  run  directly  counter  to  constitu- 
tional reqiiirements.  First,  the  determination  that  proscribed  material 
constitutes  a  "minor  portion"  of  the  whole  product  is  not  the  same  as 
"taking  the  material  as  a  whole". 

Second,  the  additional  reqnirement  that  inclusion  of  the  material  proscribed 
in  subsections  (A)  and  (B)  be  reasonably  necessary  and  appropriate  to  the 
integrity    of    the    product    as    a    whole    to    fulfill     an    artistic,    scientific    or 
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literary  purpose  in  no  way  compensates  for  deleting  the  requirement  that 
material  be  utterly  without  redeeming  social  value  to  be  found  obscene. 

Third,  tlie  additional  requirement  that  the  proscribed  material  not  be 
included  primarily  to  stimulate  prurient  interest  bears  virtually  no  resem- 
blance to  the  constitutional  requirement  that  the  dominant  theme  of  the 
material  appeals  to  the  prurient  interest  to  the  average  person,  applying 
conti'uiporary  community  standards. 

Fourth,  the  definition  set  forth  in  Section  1851  entirely  fails  to  consider 
whether  or  not  it  is  necessary  for  material  to  be  offensive  to  be  proscribed 
as  "obscene". 

Finally,  it  is  clear  that  even  if  those  exceptions  set  forth  in  subsection 
(b)  (2)  (of  minor  poi'tion,  integrity  for  legitimate  purpose,  and  intent  to 
stimulate  prurient  interest)  were  acceptable  replacements  for  the  Supreme 
Court's  tests,  any  one  of  them  should  remove  the  material  from  the  definition 
of  "obscene".  Instead,  Section  1851  requires  that  all  three  of  these  exculpatory 
elements  be  present.  In  contrast,  the  Supreme  Court  has  required  that,  when 
the  material  is  taken  as  a  whole,  the  three  elements  of  appeal  to  prurient 
interest,  patent  offensiveness  and  no  redeeming  social  value  ail  be  present 
for  a  finding  of  obscenity. 

It  would  appear  tliat  all  of  the  specific  problems  contained  in  Section  1851 
derive  from  its  basic  format  of  enumerating  proscribed  representations  and 
descriptions.  This  approach  has  been  consistently  rejected  by  the  Supreme 
Court.  The  reason  for  avoiding  such  a  superficially  "clear"  approach  is  well 
stated  by  the  Court  in  the  Roth  case : 

"However,  sex  and  obscenity  are  not  synonymous.  Obscene  material  is 
material  wliicli  deals  with  sex  in  a  manner  appealing  to  prurient  interest. 
The  portrayal  of  .sex,  e.g.,  in  art.  literature  and  scientific  works,  is  not  itself 
sufficient  reason  to  deny  material  the  constitutional  protection  of  freedom 
of  speech  and  press.  Sex,  a  great  and  mysterious  motive  force  in  human 
life,  has  indisputably  been  a  subject  of  absorbing  interest  to  mankind  through- 
out the  ages ;  it  is  one  of  the  vital  problems  of  human  interest  and  imblic 
concern."    (p.  487). 

Section  1851  is  predicated  on  the  assumption  that  the  representation  or  des- 
cription of  sexual  acts  and  genital  organs  is  per  se  obscene,  and  in  so  doing, 
Section  1851  disregards  one  of  the  most  basic  elements  of  the  human  existence. 

Clearly,  it  does  not  require  teachings  of  the  Supreme  Court,  literary  critics, 
art  experts,  doctors  and/or  teachers — let  alone  book  publishers  or  their 
lawyers — to  remind  this  Subcommittee  that  education  and  information  about 
sex.  including  its  impact  on  the  relationships  among  people,  is  a  significant, 
vital   and   most  certainly  legitimate  interest  of  all   human   beings. 

Moreover,  persons  are  entitled  to  information  dealing  with  sex  regardless 
of  whether  they  are  "faculty  members"  or  "matriculated  students"  pursuing 
a  course  of  study  relating  to  some  aspect  of  sexual  functioning  or  experience 
and  regardless  of  whether  they  are  under  the  attention  of  a  licensed  medical 
practitioner  or  psychiatrist  for  professional  assistance  with  their  own  sexual 
problems  or  identities. 

In  view  of  the  foregoing,  the  Association  submits  that  the  problems  with 
Section  1851  far  exceed  the  numerous  practical  and  constitutional  infirmities 
with  this  proposed  law.  In  short,  the  problem  with  the  bill  is  nothing  less 
than  the  fact  that  it  is  predicated  on  the  faulty  assumption  that  sex  and 
obscenity  are  synonymous. 

CONCLUSION 

In    view    of    the    foregoing,    the    Association    urges    this    Subcommittee    to 
reject  the  official  secrets  and  obscenity  provisions  of  S.  1  and   S.  1400. 
Respectfully  submitted, 

Heather  Grant   Florence, 

Counsel. 

Association  of  American  Publishers,  inc.. 

Washington,  D.C.,  August  10,  197S. 

Supplemental    Statement    of    Association    op    American    Publishers,    inc. 

The  Association  of  American  Publishers.  Inc.  is  grateful  to  have  been 
allowed  the  opportunity  to  appear  and  testify  before  this  Subcommittee  with 
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respect  to  the  national  security  provisions  of  S.  1  and  S.  1^00.  In  the  course 
of  the  Association's  testimony  on  June  8,  counsel  for  the  Suhcommittee 
requested  the  Association  to  suhmit  supplemental  testimony  with  respect  to 
two  specific  issues :  one  dealing  with  S.  1  and  the  other  with  S.  1400.  This 
supplemental  statement  is  in  response  to  those  inquiries  specifically  pro- 
pounded l)y  counsel. 

Section  2-5B8  of  S-  1 

Among  tlie  defects  in  Section  2-5B8  to  which  the  Association  pointed 
was  the  absence  of  a  scienter  requirement.  Counsel  for  the  Sul)committee 
proposed  that  a  careful  reading  of  the  general  culpability  provision  of  the 
bill,  contained  in  Section  1-2A1,  when  applied  to  the  offenses  set  forth  in 
Section  2-.5B8  would  supply  the  nature  of  scienter  required  under  the  exist- 
ing law  in  this  area.  After  a  careful  and  thorough  analysis  leased  on 
coinisel's  suggestion,  the  Association  is  unable  to  agree  that  Section  2-5B8 
contains  a  scienter  requirement. 

Section  2-5B8  of  S.  1  creates  an  offense  called  "misuse  of  national  defense 
information."  The  section  provides  that  a  person  is  guilty  of  an  offense  if  in 
a  manner  harmful  to  the  safety  of  the  United  States  he  (1)  knowingly 
reveals  national  defense  information  to  a  person  who  is  not  authorized  to 
receive  it;  (2)  is  a  public  servant  and  with  criminal  negligence  violates  a 
known  duty  as  to  custody,  care,  or  disposition  of  national  defense  informa- 
tion, or  as  to  reporting  an  unauthorized  removal,  delivery,  loss,  destruction. 
or  compromise  of  such  information;  (3)  knowingly  having  unauthorized 
possession  of  a  document  or  thing  containing  national  defense  information, 
fails  to  deliver  it  on  demand  to  a  Federal  pul)lic  servant  entitled  to  receive 
it;  (4)  knowingly  communicates,  uses,  or  otherwise  makes  available  to  an 
unauthorized  person  communications  information;  (5)  knowingly  uses 
communications  information;  or  (6)  knowingly  communicates  national 
defense  information  to  an  agent  or  representative  of  a  foreign  power  or  to 
an  officer  or  momlter  of  an  organization  which  is,  in  fact,  defined  in  Section 
782(5),  title  50.  United  States  Code. 

Although  Section  2-5BS  uses  the  term  "knowingly",  the  definition  of 
"knowingly"  in  Section  l-2Al(a)(3)  has  two  prongs;  a  person  may  act 
knowingly  with  respect  to  the  quality  of  his  conduct  or  knowingly  with 
respect  to  the  result  of  his  conduct.  Only  the  former  is  incorporated  in 
Section  2-5B8.  Hence,  although  Section  2-5BS  refers  to  the  accused's  know- 
ledge that  he  is  in  possession  of  certain  information  or  is  giving  it  to  one 
unauthorized  to  receive  it,  there  is  no  requirement  that  the  defendant  know 
that  the  communication  of  the  information  will  be  harmful  to  the  United 
States  or  that  lie  hnve  knowledge  or  reason  to  believe  it  may  be  harmful. 
Absent  this  kind  of  intent.  Section  2-5B8  simply  does  not  contain  a  srlrnter 
requirement:  scienter  being  generally  defined  as  "guilty  knowledge"  (Black's 
Law  Dictionary)- 

As  Section  2-5B8  is  constructed  it  can  only  be  determined  whether  a 
particular  act  is  an  offense  under  the  statute  after  the  conduct  has  occurred, 
i.e.,  if,  in  fact,  it  is  found  that  the  act  was  harmful  to  the  safety  of  the 
United   States. 

"While  the  Association  would  like  to  concur  in  counsel's  suggestion  tlint 
the  genernl  culpability  provisions  in  S.  1  supplv  the  scienter  requirement, 
normal  rules  of  statutory  construction  prohibit  such  a  conclusion.  The 
principal  reason  that  the  scienter  requirement  cannot  be  read  into  Section 
2-5BS  is  tliat  other  sections  of  the  national  security  subchapter  of  the  bill 
specifically  predicate  offenses  upon  an  intent  to  iniure  the  T'^^nited  Stntes. 
For  example.  Section  2-5B8  (military  activities  against  the  United  States) 
provides  that: 

"A  person  is  guilty  of  military  activity  against  the  United  Stntes  if.  with 
intent  to  aid  the  enemy  or  to  prevent  or  obstruct  a  victory  of  tlie  T^nitod 
States,  during  a  time  of  war  nnd  within  the  T'nited  States,  he  participates 
in   or  f.Tcilit.-itos  militfiry   activity  of  the  enemy." 

Thus  facilitation  of  enemy  military  activity  is  onlv  punichpd  when  the 
ac'used  intends  to  harm  the  United  States.  Similarly,  Section  2-5B4 
(sabotage)    provides  that: 

"A  person  is  guilty  of  sabotage  if,  with  intent  to  impair  the  military 
effectiveness  of  the  United  States  he .  • ."  engages  in  the  specified  activity 
set  forth  thereafter. 
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And  again,   Section  2-5B7    (espionage)    provides: 

"A  person  is  guilty  of  espionage  if:  (1)  witli  knowledge  that  the  information 
is  to  be  used  to  the  injury  of  the  United  States  or  to  the  advantage  of  a 
foreign  power,  he  gathers,  obtains,  or  reveals  national  defense  information 
for  or  to  a  foreign  power  or  an  agent  of  such  power;  or  (2)  with  intent 
that  it  be  communicated  to  the  enemy  and  in  time  of  war,  he  elicits,  collects, 
records,  publislies,  or  otherwise  communicates  national  defense  information." 

It  seems  anomalous  that  the  inherently  suspect  act  of  communicating 
national  defense  information  to  a  foreign  power  is  qualified  by  the  require- 
ment that  the  actor  have  knowledge  that  tlie  information  will  be  used  to 
harm  the  United  States  or  benefit  a  foreign  power,  while  the  less  suspicious 
actions  governed  by  Section  2-5B8  do  not  have  such  a  requirement. 

Also  noteworthy  in  this  regard  is  Section  2-5B12  (offenses  relating  to 
vital  materials)  whic^  provides  that: 

"A  person  is  guilty  of  an  offense  if,  with  intent  to  injure  the  United 
States  or  to  secure  an  advantage  to  a  foreign  power  in  the  event  of  a  military 
confrontation  with  the  United  States,  he  engages  in  conduct,  in  fact,  prohibited 
or  declared  to  be  unlawful  by  sections  2077,  2122,  2131  or  2276,  title  42, 
United  States  Code  or  by  section  167C,  title  50,  United  States  Code." 

Surely  it  makes  no  sense  to  impose  such  an  intent  requirement  upon 
actions  already  statutorily  prohibited,  and  not  to  have  an  intent  require- 
ment when  the  activity  may  consist  of  the  exercise  of  a  Constitutionally 
guaranteed  right  of  free  exin-ession.  Since  the  scienter  requirement  in  these 
other  sections  is  so  explicit,  its  absence  in  Section  2-5B8,  even  if  not  purpose- 
ful, inevitably  will  be  interpreted  as  such. 

Not  only  is  Section  2-5B8  a  departure  from  the  other  national  security 
provisions  in  S.  1,  but  it  is  also  a  departure  from  current  provisions  in 
18  U.S.C.  793  and  794  which  require  intent  or  reason  to  believe  that  the 
information  involved  could  be  or  is  to  be  used  to  the  injury  of  the  United 
States  or  to  the  advantage  of  a  foreign  government.  Based  on  the  history 
of  legislative  activity  in  this  area  it  appears  that  Congress  has  always 
A'iewed  .'^eieutcr  as  a  necessary  element  in  national  security  offenses.  When 
considering  the  bill  which  became  18  U.S.C.  194,  which  bill  contained  a 
provision  prohibiting,  in  time  of  war,  the  collection,  recording,  publishing 
or  communicating  of  information  relating  to  the  public  defense  which  might 
be  useful  to  the  enemy.  Congress  abandoned  that  provision  because  of  the 
absence  of  a  scienter  requirement.  See  Edgar  and  Schmidt,  The  Espionage 
Statutes  and  Publication  of  Defense  Information,  73  Col.  L.  Rev-  930,  947-951 
(1973)   citing  and  discussing  54  Cong.  Rec.  3492    (1917)- 

Although  subsections  (d)  and  (e)  of  18  U.S.C.  793  have  no  requirement 
that  the  accused  intend  his  actions  to  be  harmful,^  they  do  require  that  the 
accused  have  reason  to  believe  the  information  he  transmits  could  be  used 
to  the  injury  of  the  United  States  or  to  the  advantage  of  a  foreign  power. 
Indeed,  in  passing  18  U.S.C.  793  (d)  and  (e)  Congress  noted  that  it  had 
"some  degree  of  scienter"  S.  Rep.  No.  427,  80th  Cong.  1st  Sess.  7  (1949). 
This  is  in  strong  contrast  to  the  language  of  Section  2-5B8  which  does  not 
even  require  that  the  accused  have  reason  to  believe  that  the  conduct  will 
be  in  a  manner  harmful  to  the  United   States. 

Apart  from  digressing  from  the  traditional  Congressional  approach  in  this 
area,  the  lack  of  a  scienter  requirement  in  Section  2-5B8  rend<:^rs  it  un- 
constitutionally vague.  In  the  leading  case  of  Gorin  v.  United  States,  312 
U.S.  19  (1941),  the  Supreme  Court  rejected  the  defense  contention  that  the 
current  espionage  act  was  unconstitutionally  vague  for  the  very  reason  that 
the  statute  did  require  that  the  defendant  had  "intent  or  reason  to  believe 
that  the  information  to  be  obtained  is  to  be  used  to  the  injury  of  the  United 
States  or  to  the  advantage  of  any  foreign  nation."  Because  of  this  bad 
faith  requirement,  there  could  be  no  question  that  the  statute  did  not 
deprive  a  person  of  his  ability  to  predetermine  whether  a  contemplated 
action  was  criminal.  Id.  at  27-28.  The  obvious  conclusion  is  that  without  a 
scienter  requirement,  a  statute  broadly  prohibiting  the  communication  of 
national     defense    information     would    be    unconstitutionally    vague    and    a 


1  Edjrar  &  Schmidt  believe  the   absence  of  an  intent  provision  resulted  from   Congres- 
sional confusion  and  not  conscious  choice.   73  Col.  L.  Rev.   at  999-1002. 
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violation  of  due  process.  Bee  alxo.  United  States  v-  Rosenhcrg,  195  F.  2(1  583 
(Ud  Cir.  1952),  whidi  follows  and  cites  Gorin  on  this  precise  point. 

The  general  rule  is  that  "a  criminal  statute  must  be  sufficiently  definite 
to  give  notice  of  the  required  conduct  to  one  who  would  avoid  its  penalties." 
Boyce  Motor  Lines  v.  United  States,  343  U.S-  337,  340  (1952).  Proposed 
Section  2-5B8  fails  to  give  any  such  notice  since  it  conditions  the  offense 
totally  upon  result.  And  when  a  statute  encroaches  upon  a  constitutional 
right,  especially  the  First  Amendment  guarantees  of  free  speech  and  a  free 
press,  considerations  beyond  the  due  process  rights  of  the  accused  are 
involved  and  it  becomes  even  more  essential  that  statutory  vagueness  be 
avoided.  A  statute  limiting  free  expression  which  lacks  any  intent  or 
purpose  requirement  is  highly  suspect.  See  Winters  v.  Neiv  York,  333  U.S.  507, 
519  (1948).  In  that  case,  which  involved  a  New  York  statute  prohibiting 
the  printing  and  distribution  of  publications  principally*  made  up  of  criminal 
news  or  stories  of  "bl(K)dshed,  lust  or  crime",  the  Supreme  Court  stated 
that  the  "failure  of  a  statute  limiting  freedom  of  expression  to  give  fair  notice 
•of  what  acts  will  be  punished  and  such  a  statute's  inclusion  of  prohibitions 
against  expressions  protected  by  the  principles  of  the  First  Amendment  violates 
an  accused's  rights  under  procedural  due  process  and  freedom  of  speech  or  press." 
Id.  at  510. 

The  Court  emphasized  that  there  was  no  intent  or  purpose  requirement  in 
that  statute,  and  concluded  that  it  was  utterly  impossible  for  the  actor  to 
know  where  to  draw  the  line  between  permissible  and  forbidden  publications. 
Id.  at  519. 

Similarly  in  N.A.A.C.P.  v.  Button,  371  U.S.  415  (1963)  which  involved  a 
Virginia  champerty  statute,   the   Supreme   Court  stated : 

"The  objectionable  quality  of  vagueness  and  overbreadth  does  not  depend 
upon  absence  of  fair  notice  to  a  criminally  accused . .  •  but  upon  the  danger 
of  tolerating,  in  the  area  of  First  Amendment  freedoms,  the  existence  of  a 
penal  statvite  susceptible  of  sweeping  and  improper  application. . .  These 
freedoms  are  delicate  and  vulnerable,  as  well  as  supremely  precious  in  our 
society.  The  threat  of  sanctions  may  deter  their  exercise  almost  as  potently 
as  the  actual  application  of  sanctions. . .  Because  First  Amendment  freedoms 
need  breathing  space  to  survive,  government  may  regulate  in  the  area  only 
with  narrow  specificity."  Id.  at  433. 

Enactment  of  Section  2-5B8  would  create  a  penal  statute  "susceptible  of 
sweeping  and  improper  application."  The  effect  would  be  to  drastically  curtail 
any  discussion  of  a  broad  category  of  issues,  simply  because  the  actor  will 
have  no  way  of  knowing  in  advance  whether  his  communication  will  later 
be  considered  to  have  been  "in  a  manner  harmful  to  the  safety  of  the 
United   States."' 

In  view  of  the  foregoing,  the  Association  regrets  that  it  is  unable  to 
concur  with  counsel's  suggestion  that  a  scienter  requirement  exists  in 
Section  2-5B8  if  that  section  is  read  in  conjunction  with  the  general  cul- 
pability provisions  in  Section  1-2A1.  This  conclusion  results  from  the  fact 
that  these  two  sections  cannot  be  read  in  a  vacuum ;  they  must  be  construed 
in  the  light  of  other  provisions  and  the  structure  of  the  entire  bill.  The 
Association  would  suggest  that  the  absence  of  a  scienter  requirement  in 
Section  2-5B8  coiild  be  corrected  with  modest  redrafting.  If  the  first  sentence 
of  subsection  (a)  were  revised  to  read  "A  person  is  guilty  of  an  offense  if 
with  an  intent  to  injure  the  safety  of  the  United  States  he :",  Section  2-5B8 
would  follow  the  plan  of  the  other  national  security  provisions  in  the  bill 
discussed  above.  If  the  Congress  does  intend  such  a  scienter  requirement, 
and  the  Association  submits  that  it  should,  it  would  seem  the  obvious  course 
is  to  include  it  explicity. 

Section  112.',  of  8.  V,00 

In  presenting  its  views  with  respect  to  the  national  security  provisions 
in  S.  1  and  S.  1400  the  Association  noted  that  Section  1124(d)  of  S.  1400  is 
"perhaps  the  most  pernicious  aspect  of  the  ofl^cial  secrets  provisions  of  both 
bills."  Section  1124  prohibits  the  communication  by  present  or  former  govern- 
ment employees  of  any  classified  information  to   a  person  not  authorized  to 


*  Kdpnr  and  Schmidt,  supra,  point  out  that  the  phrase  leaves  totally  unresolved  -what 
the  prosecutor  would  have  to  prove  about  the  eonsequenees  of  defendant's  action.  They 
feel  that  the  bill's  basic  design  defies  interpretation.  73  Col.  L.  Rev.  at  1081. 
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receive  it.  Section  (d)  precludes  the  defense  tliat  tlie  information  in  question 
was  improperly  classified  at  tlie  time  of  its  classification  or  at  the  time  of 
tlie  offense. 

Counsel  for  the  Subcommittee  requested  the  Association  re-examine  its 
position  witli  respect  to  subsection  (d)  in  liglit  of  the  Statement  of  Kevin  T. 
Rlaroney,  Deputy  Assistant  Attorney  General  on  May  2,  1973  and  the  case 
of  Scurhcck  v.  United  States,  317  F.  2ud  546  (D.C.  Cir.)  cert,  denied,  374 
U.S.  856  (1963)  on  which  Mr.  Marouey  relied  in  maintaining  tliat  no 
improper  classification  defense  is  provided  under  the  present  law.  After 
such  further  analysis,  the  Association  still  maintains  that  Section  1124(d) 
does  differ  from  present  law  and  is  a  violation  of  traditional  American 
concepts  of  judicial  due  process  and  the  separation  of  powers  among  the 
branches  of  government. 

Although  Mr.  Maroney  contends  that  no  defense  of  improper  classification 
exists  in  the  present  law,  he  does  acknowledge  that  the  provisions  of  Section 
1124  constitute  a  "clear  change  in  the  current  laws"  (Maroney  Statement 
at  11).  As  he  recognizes,  the  reacli  of  the  proposed  section  is  much  broader 
than  current  laws  which  prohibit  transfers  of  limited  types  of  classified 
information:  (1)  communications  intelligence  (IS  U.S.C.  798),  (2)  atomic 
energy  information  (42  U.S.C.  2277)  and  (3)  classified  information  to 
specifically  enumerated  recipients :  agents  of  foreign  powers  or  oflicers  of 
communist  organizations  (50  U.S.C.  783(b)).  While  Mr.  Maroney  maintains 
that  the  preclusion  of  a  defense  of  improper  classification  applies  to  all  of 
the  statutes  above  mentioned,  it  is  only  for  the  espionage  section  of  50  U.S.C. 
Section  783(b)  that  improper  classification  is  not  a  defense.  Scarbeck,  Supra, 
involved  only  that  narrowly  defined  espionage  offense :  communication  to 
foreign  powers  or  communist  organizations.  Our  research  indicates  that 
Scarbeck  is  an  isolated  case  which  has  not  been  followed  by  any  other  court 
or  applied  to  any  other  statute  on  the  issue  of  asserting  a  defense  based  on 
improper  classification.  On  page  13  of  his  Statement,  Mr.  Maroney  states : 
"The  concept  inherent  in  these  pre.sent  statutory  provisions  (enumerated  above) 
that  it  is  not  a  defense  that  the  information  was  improperly  classified  has 
been  judicially  sustained."  Yet,  in  his  own  footnote  to  that  assertion  Mr. 
Maroney  acknowledges  that  he  is  relying  solely  on  the  Scarbeck  case  and 
that  decision  only  involved  50  U.S.C.  783(b).' 

In  contrast  to  Mr.  Maroney's  assertion  that  the  concept  of  disallowing  a 
defense  based  on  an  improper  classification  is  "inherent"  in  those  statutory 
provisions,  Edgar  and  Schmidt  have  noted  that  Congress  has  consistently 
refused  to  make  the  fact  of  classification  dispositive  of  the  criminality  of 
the  transfer  of  the  information  (Id.  at  979).  For  example,  the  legislative 
history  shows  that  improper  classification  would  be  a  defense  to  a  charge 
under  18  U.S.C.  798  (communication  of  classified  cryptographic  information), 
since  both  the  Senate  and  House  Judiciary  Committee  Reports  stated : 
"[t]he  bill  .specifies  that  the  classification  must  be  in  fact  in  the  interest  of 
national  security"  S.  Rep.  No.  Ill,  81st  Cong.,  1st  Sess.,  at  3  (1949),  H.R. 
Rep.  No.  1895,  81st  Cong.,  2d  Sess.,  at  3    (1950)    (emphasis  supplied). 

Gorin  v.  United  States,  supra,  held  that  the  question  of  whether  informa- 
tion is  "related  to  the  national  defense"  is  a  question  of  fact  for  the  jury. 
312  U.S.  at  32.  This  jury  function  is  not  automatically  eliminated  by  the 
stamping  of  "confidential"  upon  a  document.  Similarlv.  in  United  States  v. 
Soblen,  301  F.  236  (2d  Cir.  1962),  a  prosecution  under  18  U.S.C.  Sections  793. 
794(a),  for  conspiring  to  transmit  information  relating  to  the  national 
defense,  the  trial  court's  charge  to  the  jury  that  the  classification  of  the 
information  involved  was  just  one  factor  to  be  weighed  in  determining  its 
relation  to  the  national  defense  was  upheld.  Id.  at  2.39,  n.2.  Thus  classification 
is  not  determinative  of  a  violation  of  18  U.S.C.  Sections  793,  794. 

In  yet  another  case,  dealing  with  evidentiary  weight  of  government  secrets, 
the  Supreme  Court  has  emphasized  that  the  determination  of  what  secrets 
are  to  be  protected  in  the  context  of  litigation  must  be  made  by  the  courts 
and  not  by  the  Executive  branch.  As  Chief  Justice  Vinson  stated  in  United 
States  V.  Reynolds,  345  U.S.  1,  9-10   (1953)  : 

"Judicial  control  over  the  evidence  in  a  case  cannot  be  abdicated  to  the 
caprice  of  executive  officers." 


We  note  that  Mr.  Maroney  was  the  successful  U.S.  prosecutor  In  Scarbeck. 
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The  Administration  maintains  tliat  tlie  preclusion  of  improper  classifica- 
tion as  a  defense  will  not  be  an  abuse  of  Executive  power,  since  its  new 
Executive  Order  11G52  allegedly  correct  majij*  of  the  classification  system's 
defects.  A  careful  examination  by  the  House  Committee  on  Government 
Operations,  however,  indicates  that  the  Order  is  not  a  panacea  for  the 
notorious  over-classification  problem.  See,  Third  Report  by  the  Committee  on 
Government  Operations,  II.R.  Rep.  No-  93-221,  93rd  Cong.  1st  Sess.,  (1973). 
Altliougli  the  Order  has  cut  down  the  number  of  people  and  agencies 
authorized  to  classify,  some  20,000  individuals  still  wield  that  power,  and 
the  Order  has  other  major  defects.  First,  the  scope  of  classifiable  information 
is  broadened.  Executive  Order  10501  was  limited  to  the  protection  of  oflScial 
information  for  "interests  of  national  defense";  Executive  Order  11652  uses 
the  broader  term  "interest  of  the  national  defense  or  foreign  relations  of  the 
United  States."  "Foreign  relations"  is  so  broad  as  to  include  all  operational 
matters,  no  matter  how  insignificant.  (Third  Report  at  69.)  Second,  the 
potential  abuse  is  compounded  by  the  language  of  Section  5(B)  of  the 
Order,  which  provides  broad  exemptions  to  the  general  downgrading  and 
declassification  schedule.  Third,  major  policy  errors  of  potential  embarrass- 
ment to  an  administration  can  be  withheld  from  disclosure  for  thirty  years 
or  longer  under  the  provisions  of  Section  5(E).    (Third  Report   at   71.) 

In  his  Statement  on  Various  Bills  Relating  to  Executive  Privilege  and 
Government  Secrecy  of  June  26,  1973,  the  present  Attorney  General,  Elliot  K 
Richardson,  concedes  that  the  preclusion  of  an  affirmative  defense  of  mis- 
classification  may  only  be  justified  when  adequate  administrative  procedures 
exist  for  appeal  of  classification.  (Richardson  Statement  at  32.)  The  Third 
Report  of  the  Committee  on  Government  Operations  concludes,  however, 
that  the  administrative  procedures  simply  are  not  "adequate".  Indeed,  the 
Committee  points  to  several  "loop-holes"  (Third  Report  at  102).  For  example, 
information  exempted  from  the  general  declassification  schedule  is  subject 
to  classification  review  at  any  time  after  the  expiration  of  ten  years  from 
the  date  of  original  classification  on  three  conditions — (1)  the  review  is  re- 
quested by  a  department  or  member  of  the  public,  (2)  the  request  describes 
the  record  with  suflScient  particularity  to  enable  the  department  which 
classified  the  information  to  identify  it,  and  (3)  the  record  can  be  obtained 
by  the  classifying  department  with  "only  a  reasonable  amount  of  effort". 
And,  of  course,  the  classifying  department  is  the  sole  interpreter  of  these 
requirements,  including  whether  or  not  that  department  can  obtain  the  record 
with  a  "reasonable  amount  of  effort".  Moreover,  after  ten  years,  it  clearly 
will  be  difficult  to  describe  the  records  with  "suflicient  particularity". 

It  is  apparent  that  Executive  Order  11652,  in  and  of  itself,  will  not  prevent 
Executive  abuse  of  the  classification  system.  Hence,  even  under  Attorney 
General  Richardson's  analysis,  eliminating  an  aflSrmative  defense  of  improper 
classification  is  not  justified.  Clearly,  the  enactment  of  Section  1124(d)  of 
S.  1400  will  enhance  the  Executive  ability  to  withhold  information  on 
government  workings  from  members  of  the  Congress  and  the  people  at  large. 
The  ^cnrherk  decision  notwithstanding,  the  Association  submits  that 
unilateral  Executive  decisions  as  to  what  material  may  be  withheld  from 
the  American  public  without  the  imposition  of  criminal  penalties  has  not 
been  judicially  sanctioned. 

In  conclusion,  the  Association  respectfully  submits  that  Section  1124 (d) 
constitutes  a  sharp  digression  from  present  law  and  that  its  enactment  would 
prohibit  virtually  all  public  and  private  speech  about  anything  any  one  of 
some  20,000  people  choose  to  "clasify",  "leaving  to  prosecutors  and  juries  to 
choose  victims  among  those  who  engage  in  reporting  and  criticism  of  our 
defense  nnd  foreign  policies."  Edgar  and  Schmidt,  svpra,  at  10S3.  Not  only 
does  such  a  situation  invite  political  harrassment  and  prosecutorial  abuse, 
but  it  clearly  interferes  with  the  free  exercise  of  First  Amendment  rights. 

CONCLUSION 

In   view  of   the   foregoing,   the  Association   reaffirms    its    position    that   the 
national   security   provisions   of   S.   1   and   S.    1400  are   overbroad   and   imcon- 
stitutional   and   it  respectfully   urges  this   Subcommittee   to   reject  those  pro- 
visions in  considering  both  bills. 
Respectfully  submitted, 

Heather  Grant  Florence, 

Counsel. 
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Senator  Ervin,  Will  counsel  call  the  next  witness? 

]\Ir.  Blaket.  Mr.  Irwin  Karp. 

Senator  Ervix.  I  want  to  welcome  you  to  the  committee  and  ex- 
press to  yon  our  appreciation  for  your  willingness  to  come  and  give 
us  the  benefit  of  your  views  with  respect  to  certain  features  of  this 
proposed  legislation. 

STATEMENT  OF  IRWIN  KARP,  GENERAL  COUNSEL,  THE  AUTHORS 

LEAGUE  OF  AMERICA,  INC. 

Mv.  Karp.  Thank  you,  ISIr.  Chairman. 

]My  name  is  Irwin  Karp,  and  I  am  counsel  for  the  Authors  League 
of  America,  the  national  society  of  writers  and  dramatists. 

I  have  submitted  to  the  committee  a  statement  on  the  obscenity 
provisions  of  the  two  bills.  And  I  would  respectfully  ask  that  the 
statement  be  included  in  the  record  of  the  hearings.  I  will  only 
summarize  it  briefly,  and  then  answer  any  questions  you  have. 

Senator  Er\'ix.  That  will  be  satisfactory  to  the  committee. 

And  let  the  record  show  that  the  complete  statement  will  be 
pi-inted  in  the  body  of  the  record  immediately  following  Mr.  Karp's 
testimony. 

]Mr.  Karp.  Senator,  we  have  also  submitted  a  statement  on  the 
national  security  provisions,  which  I  would  request  be  included  in 
the  record. 

Senator  Ervin.  That  statement  will  also  be  printed  in  full  in  the 
body  of  the  record  following  the  statement  relating  to  obscenity. 

]\Ir.  Karp.  Since  we  didn't  request  permission  to  testify  orally 
about  the  national  security  provisions,  I  won't  go  into  those.  But  I 
will  be  glad  to  answer  any  questions  if  you  have  any  at  this  time 
on  that. 

The  Authors  League  believes  that  the  provisions  of  section  1851 
are  unconstitutional. 

We  believe  that  regardless  of  what  the  Supreme  Court  has  ruled, 
or  should  rule,  the  provisions  of  these  sections  should  in  no  event  be 
incorporated  into  the  criminal  Code  of  the  United  States.  We  think 
that  they  flaunt  the  sj^irit  and  the  letter  of  the  First  Amendment 
and  that,  for  the  many  reasons  set  forth  in  our  statement,  they 
serve  no  justifiable  constitutional  purpose. 

Briefly,  the  provisions  of  S.  1  in  effect  maintain,  with  some  slight 
variations  in  wording,  two  of  the  three  parts  of  the  so-called 
^^Roth-Memoirs''^  standard  for  determining  obscenity.  At  an  appro- 
priate time  in  my  comment  or  answer,  I  would  point  out  that  ac- 
tually the  three-part  standard  is  the  law  of  the  United  States  right 
now,  is  the  minimum  protection  afforded  to  literary  works;  and 
I  would  be  glad  to  analyze  the  numbers  and  the  permutations  of 
Supreme  Court  rulings  on  the  standard.  Certain  Federal  Courts  of 
Appeal  have  specifically  ruled  that  it  is — and  I  have  cited  those 
opinions  in  ni}^  statement. 

What  the  provisions  of  S.  1  do  is  eliminate  the  third  part  of  the 
I2oth  test,  the  requirement  that  the  work  must  be  utterly  without 
redeeming  social  imiportance. 


22-184—74- 
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S.  1400  simply  takos  us  back  to  the  <iood  old  days  of  Reghia  v. 
IliekJiii  ^  where  you  take  a  book,  and  search  out  what  you  think  are 
dirty  passages,  and  you  try  to  convince  a  jury  that  it  is  shocking 
and  obscene,  and  the  jury  sends  the  defendant  to  jail,  possibly. 

]Mr.  Bi.akp:y.  Do  you  think  that  is  a  fair  characterization  of 
S.  1400?  Do  you  have  the  section  in  front  of  you? 

Mr.  Karp.  Yes,  I  do  think  it  is  a  fair  characterization.  And  I 
have  the  section  in  front  of  me. 

Mr.  Bt.aket.  Let  me  refer  you  to  line  31,  where  it  says,  "  'obscene 
material'  includes  .  .  .*'.  According  to  the  definitions  in  S.  1400, 
"include''  means  "include  but  not  limited  to."  Consequently,  the 
general  definition  of  obscenity  articulated  by  the  courts,  however 
it  has  been  articulated,  would  control  in  most  cases  that  could  not  be 
fitted  under  the  specific  language.  And  so  I  wonder  if  what  S.  1400 
hasn't  done  is  take  the  present  law,  however  indefinite  it  is,  plus 
the  specifics  of  this  section,  and  carry  it  forward,  in  which  case  we 
wouldn't  go  back  to  Reghia  v.  IIlckTtn.^ 

Mr.  Kap.p.  Oh,  yes,  as  I  read  S.  1400,  if  you  take  a  book  before  a 
jury  and  you  point  to  a  passage  which  has  an  explicit,  detailed, 
written  description  of  an  act  of  sexual  intercourse,  that  is  obscene — 
it  is  obscene  unless  that  description  constitutes  a  minor  portion  of 
the  whole  work. 

ISVv.  Blaket.  How  do  you  dilTerentiatc  that  from  judging  the 
material  as  a  whole,  which  is  the  test  of  the  Roth  case? 

Mr.  Karp.  That  is  the  whole  point  of  the  Roth  test,  that  you 
must  judge  the  whole  book  and  not  portions. 

Mr.  Blakey.  But  that  is  the  eil'ect  of  line  31,  that  it  constitutes 
a  part  of  the  whole.  I  don't  see  the  difference. 

Mr.  Karp.  In  Roth,  you  must  consider  the  appeal  of  the  entire 
work.  And  the  appeal  of  the  entire  work  ma}'  not  be  to  prurient 
interests,  even  though  a  substantial  portion  of  the  work,  not  just  a 
minor  portion,  involves  a  detailed  description  of  sexual  intercourse. 
There  are  many  books  that  are  not  obscene  under  Roth,  such  as 
"Tropic  of  Cancer",  "Lady  Chatterly's  Lover",  which  would  be 
obscene  under  this  section. 

Mr.  Blakey.  In  vour  judgment  would  S.  1400  prohibit  "Tropic 
of  Cancer?" 

ISIr.  Karp.  Oh,  sure,  there  is  no  question  about  it.  I  have  come  to 
the  point  of  how  you  would  judge  "Tropic  of  Cancer"  even  under 
the  Roth  standards.  And  that  is  one  of  the  problems  with  the  Roth 
Standard. 

Mr.  Blakey.  If  you  had  your  druthers,  would  you  prefer  that 
Roth  be  rejected  and  the  Supreme  Court  simply  adopt  the  position 
that  nothing  is  obscene? 

Mr.  Karp.  If  I  had  my  druthers,  I  would  have  the  Supreme 
Court  do  what  we  asked  them  to  do  in  Roth  in  1956,  which  is  to 
i-ecognize  that  there  are  three  major  areas  of  concern.  One  is  the 
protection  of  children.  And  the  Supreme  Court  has  since  recognized 
in  the  Ginshwg  case  that  in  statutes  aimed  at  protecting  children, 
you  can  have  a  much  broader  and  different  definition  of  offensive 


^  Regina  v.  Hicklin,  L.R.  3  Q.B.  360    (1868). 
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material,  not  just  obscene,  but  offensive,  than  you  would  have  in  a 
statute  of  general  application. 

Secondly,  in  our  Roth  brief  we  urged  the  Court  to  recognize  that 
there  is  another  problem  involved  when  obscene  material  is  dissemi- 
nated by  means  that  thrust  it  on  people  who  don't  want  to  receive 
it — a  public  broadcast,  a  public  display.  We  cited  the  Pollock  case 
in  our  Roth  brief.  We  thought  for  a  while  we  had  finally  gotten 
through  to  the  Court  in  the  Redrup  case,  because  that  is  the  general 
tone  of  the  Redrup  opinion,  that  there  are  those  separate  areas. 
The  third  area  is  the  area  of  adult,  who  decides  on  his  own  volition 
that  he  wants  to  read  a  book  or  go  to  a  motion  picture  or  see  a  play. 

Mr.  Blaket.  Was  your  position  in  the  Roth  case  accepted  by  the 
Court? 

Mr.  Karp.  No. 

Mr.  Blakey.  I  take  it,  then,  that  you  are  advocating  that  Con- 
gress now  accept  the  RotM 

Mr.  IvAEr.  Yes. 

]\Ir.  Blakey.  In  lieu  of  getting  the  Congress  to  accept  that,  I  take 
it  that  you  Avould  press  on  the  Congress  the  broadest  possible  in- 
terpretation from  the  authors'  point  of  view  of  the  definition  of 
obscenity. 

INIr.  Karp.  "Wliat  I  would  ask  the  Congress  to  do  is  what  we  ask 
them  in  the  statement,  which  I  will  now  repeat  for  you.  We  ask 
the  Congress  to  do  this :  to  recognize  that  the  Supreme  Court  has 
established  the  Rotli  test,  the  three-part  Roth  test,  as  the  minimal 
protection  for  works  distributed  to  consenting  adults,  which  are  not 
distributed  by  obtrusive  means  so  that  they  spill  over  and  are 
forced  on  other  people.  We  say  that  is  the  minimum.  And  then  we 
ask  the  Congress  to  recognize  that  when  you  get  to  the  printed 
page — and  I  am  not  talking  about  anything  but  the  printed  page — 
that  it  be  recognized  that  when  a  book  containing  printed  material 
is  distributed  to  an  adult  who  wants  to  read  it,  that  the  Congress 
has  no  purpose  in  attempting  to  define  what  is  or  what  is  not 
obscene. 

I  am  repeating  to  Congress  the  suggestion  that  Justice  Hugo 
Black  and  Justice  William  Douglas  made,  and  which  other  members 
of  the  Court  have  come  close  to  accepting  too,  as  the  solution  to  a 
constitutional  problem,  because  it  is  a  constitutional  problem  that 
[)robably  never  should  have  existed.  JMr.  Stewart  said,  "I  know  it, 
])ornography,  when  I  see  it."  He  said  that  before  the  Ginsberg  case. 
Then  in  Ginsberg  he  recognized  that  "I  know  it  when  I  see  it"  is 
no  answer,  because  he.  Justices  Black,  Douglas,  and  Harlan  in 
effect  said,  "We  don't  see  it,  this  isn't  obscene."  But  five  Justices 
disagreed  with  them. 

And  at  that  point  Justice  Stewart  said — I  would  like  to  read  the 
whole  quotation: 

In  the  realm  of  expression  (those  who  wrote  the  first  amendment)  put 
their  faitli,  for  better  or  for  worse,  in  the  enlightened  choice  of  the  people, 
free  from  the  intereferences  of  a  policeman's  obtrustive  thumb  or  a  judges 
'■heavy  hands." 

The  Constitution  protects  coarse  expression  as  well  as  refined,  and  vul- 
garity no  less  than  elegance.  A  book  worthless  to  me  may  convey  something 
of  value  to  my  neighbor.  In  the  free  society  to  which  our  Constitution  has 
committed  us,  it  is  for  each  to  choose  for  himself. 
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And  I  think  tliat  this  constitutional  mandate — I  submit,  it  is 
there,  re<;ardlcss  of  what  the  Supreme  Court  does  IMonday  and 
they  will  probably  hand  down  their  decisions  ]Monday — applies 
to  an  adult  who  has  picked  a  book  out  of  a  library  or  a  bookstore 
and  wishes  to  read  it.  It  is  not  our  business  or  anybody's  business 
to  tell  him  whether  that  book  is  obscene  or  not.  And  it  is  senseless 
to  go  through  the  rigamarole  of  any  definition  of  obscenity,  because 
those  definitions  do  have  restrictive  effect  even  today.  The  whole 
threat  in  an  obscenity  statute  on  the  dissemination  of  books  to 
adults  is  that  it  is  vague.  Everybody  agrees  with  that.  And  because 
it  is  vague,  the  prosecutor  can  walk  into  the  local  bookstore  and 
say,  if  you  sell  it  I  am  going  to  prosecute  you.  And  that  is  where 
censorship  usually  begins  and  ends,  because  the  bookstore  proprie- 
tor has  5,000  titles  on  his  shelves,  and  he  can't  afford  to  spend 
$10,000  to  defend  the  obscenity  or  nonobscenity  of  that  one  book. 
In  fact,  a  gentleman  here  in  the  District  of  Columbia  once  tried 
to  do  that  just  a  few  years  ago,  and  that  is  what  it  cost  him  for  one 
magazine,  $10,000. 

]\Ir.  Blakey.  Does  the  bookstore  proprietor  himself  have  to  spend 
it? 

]Mr.  Karp.  Yes,  sir. 

]\Ir.  Blakey.  Or  isn't  there  an  association  that  pays  legal  fees  in 
most  cases? 

]Mr.  Karp.  No. 

Mr.  Blakey.  Let  me  make  sure  that  I  understand  your  answer. 
Are  you  testifying  and  indicating  that  there  has  not  been  in  the 
past  a  situation  in  which  obscenity  prosecutions  took  place  when 
there  was  a  contribution,  for  example,  from  other  publishers? 

]Mr.  Karp.  No  ;  I  didn't  testify  to  that. 

ISIr.  Blakey.  I  take  it  the  contrary  is  trvie,  in  most  obscenity 
prosecutions  in  fact  the  publishers  and  other  similar  bookstore 
owners  contribute  to  the  cost  of  the  defense. 

]\Ir.  Karp.  May  I  answer?  ]\Iy  answer  is  this,  tliat  the  defense  in 
each  case,  where  there  are  cases,  is  financed  in  different  ways.  I 
can't  testify  as  to  how  each  one  was  finaricecl,  I  haven't  the  slightest 
idea.  I  could  try  to  find  out  and  tell  you  if  you  wanted  it.  I  think 
that  is  totally  irrelevant.  The  point  is  that  occasional!}'  the  book 
seller  must  pay,  and  that  he  can't  afford  to.  There  is  no  association 
that  finances  the  defense  of  all  prosecutions.  As  far  as  I  know,  the 
Association  of  American  Publishers  doesn't  go  around  financing 
the  defense  of  every  obscenity  suit  brought  against  every  book.  If 
it  did  it  would  go  bankrupt.  And  I  don't  think  it  is  very  rich  right 
now. 

Let  me  give  you  the  example  of  "Tropic  of  Cancer."  "Tropic  of 
Cancer"  was  prosecuted  in  more  than  65  separate  proceedings.  Ab" 
far  as  I  know — and  I  am  not  testifying  as  a  matter  of  fact — my 
vague  recollection  is  that  the  publisher  of  "Tropic  of  Cancer"  had 
to  defend  most  of  those  suits,  or  a  good  number  of  them,  until  he 
ran  out  of  available  money  and  couldn't  afford  them. 

Let  me  just  give  you  the  record  of  the  "Tropic  of  Cancer"  as  it 
reached  the  appellate  courts. 
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The  New  York  judjres  decided  4  to  3  it  was  obscene.  Florida  also 
held  it  was  obscene.  California,  Wisconsin,  and  Massacliiisetts  held 
it  was  not  obscene.  New  York  decided,  4  to  3,  it  was  obscene,  and 
the  Wisconsin  judges  decided,  4  to  3,  it  wasn't  obscene.  And  the 
two  unanimous  courts  were  unanimous  on  opposite  sides  of  the 
fence,  California  and  Florida.  California  said  it  was  not,  and 
Florida  said  it  was  obscene. 

By  way  of  contrast,  the  New  York  court,  which  had  held  "Tropic" 
obscene  (4  to  3),  ruled  that  "Fanny  Hill"  was  not  obscene,  (4  to  3). 
And  the  IMassachusetts  court  which  held  that  "Tropic"  was  not 
obscene,  (4  to  3),  held  that  "Fanny  Hill"  was  obscene.  (4  to  3). 

The  majority  opinion  in  New  York  Court  of  Appeals,  which  we 
used  to  hope  and  think  was  an  enlightened  court,  the  majority 
opinion  said  of  "Tropic":  "If  this  book  is  not  obscene  as  a  matter 
of  law,  it  is  difficult  to  conceive  when,  if  ever,  a  book  can  be  held 
obscene  under  any  established  standard." 

The  minority  said:  "This  so-called  obscenity  case,  and  those  that 
preceded  it,  all  called  to  mind  the  book  learning  of  18th  century 
Europe  and  New  England."  And  Judge  Dye  of  the  minority  said, 
the  majority  opinion  was  "no  more  than  an  expression  of  individual 
views  having  no  support  aside  from  its  individual  pronouncement." 
And  that,  I  think  is  a  fair  summary  of  the  majority  opinion. 

I  think  this  brings  us  back  to  the  point  I  am  trying  to  make, 
about  the  proposed  legislation  and  about  the  current  law,  which  is 
that  there  is  absolutely  no  constitutional  justification  for  the  Con- 
gress or  any  State  to  impose  any  restraint  on  the  ground  of  ob- 
scenity on  the  distribution  of  books  to  adults  who  choose  to  read 
them.  That  is  in  answer  to  your  question,  sir,  as  to  what  is  our  basic 
recommendation. 

Our  basic  recommendation  as  to  the  statute  itself  does  not  involve 
other  areas — because  I  am  not  here  to  advocate  the  position  of  any 
other  media.  We  feel  they  are  capable  of  taking  care  of  themselves. 
We  have  filed  briefs  in  motion  picture  cases  and  television  cases, 
and  we  have  fought  the  good  fight,  but  I  think  it  is  about  time  the 
other  media  start  taking  care  of  themselves. 

We  just  talk  about  books,  because  we  think  that  here  is  a  clear-cut 
example  of  the  complete  lack  of  justification  for  obscenity  legisla- 
tion— in  the  area  of  adult  reading. 

Senator  Em^x.  Your  position  in  short  is  that  under  the  First 
Amendment,  properly  interpreted,  as  you  see  it,  the  Government 
has  no  power  to  regulate  or  punish  on  the  ground  of  obscenity 
except  in  two  instances,  the  first  is  where  the  obscene  materials  are 
made  available  to  children,  using  that  term  in  the  broad  sense.  And 
the  second  is  where  the  presentation  of  obscene  material  is  done  in 
a  public  manner,  as  distinguished  from  a  private  method  of  dissemi- 
nation. 

]Mr.  Karp.  That  is  correct.  Senator.  There  are  two  possible  addi- 
tions that  the  Court  has  referred  to.  One  is  the  unique  references 
to  pandering  in  the  Ralph  G'msbunj  case  which  the  Court  might 
still  adhere  to.  But  that  would  not  interfere  with  the  basic  pattern, 
because  if  the  book  was  sold  without  pandering  it  would  still  be 
protected.  And  Chief  Justice  Burger  referred  to  another  possible 
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area  in  a  case  involving  an  outdoor  movie  tlieater  where  motorists 
could  not  view  the  work  as  a  whole  because  they  were  just  driving 
by  and  only  got  a  flash  of  it. 

Senator  Ervix.  When  you  got  down  to  pandering,  wouldn't  that 
really  be  covering  the  presentation,  the  opportunity  to  acquire  the 
material  ? 

]\Ir.  Karp.  That  is  right. 

Senator  Ehvix.  And  that  wouldn't  apply  to  consenting  adults? 

Mr.  Karp.  No,  it  would  not.  And  I  might  point  out  this,  because 
I  think  it  is  terribly  important.  JNIiss  Florence  and  I  are  not  here 
pleading  the  right  of  authors  to  write  dirty  books  and  publishers 
to  sell  them.  The  whole  emphasis  here  starts  with  the  basic  premise 
tliat  the  First  Amendment  is  for  the  protection  of  all  of  us,  just  as  in 
the  national  security  area.  The  point  is,  the  first  amendment  guar- 
antees all  of  us  the  right  to  have  information,  the  right  to  read. 
That  is  why  it  was  written  in,  to  give  the  most  information  possible 
to  the  public.  And  in  this  area,  the  Supreme  Court,  as  I  recall  an 
opinion  written  by  Justice  Marshall,  emphatically  upheld  the  right 
of  any  adult  to  read  anything.  The  State  of  Georgia  said  they  had 
to  protect  the  morals  of  a  man  named  Stanley,  and  they  prosecuted 
him  for  having  dirty  books  and  films  in  his  home.  It  was  appar- 
ently—  (or  assumed) — hard-core  pornography.  And  in  that  deci- 
sion the  court  said,  when  he  sits  down  to  lead  it,  the  State  has  no 
business  telling  him  that  he  can  or  cannot.  The  next  question  is,  if 
he  has  the  right  to  read  it,  what  good  is  that  right  if  the  local 
librarian — or  the  local  book  seller,  because  that  is  where  the  crunch 
is — can  go  to  jail  for  giving  him  matei'ial  that  he  has  an  absolute 
right  to  read? 

On  this  question  of  national  standards.  I  think  that  we  have  to 
recognize  the  dynamics  of  free  expression.  The  community  standard. 
Chief  Justice  Burger  said  during  an  oral  argument,  is  a  fiction,  is 
a  myth.  There  is  no  community  standard  in  the  Southern  District  of 
New  York.  And  there  is  no  national  community  standard.  It  is  like 
the  mythical  "prudent"  man.  And  it  really  has  no  place  in  the  First 
Amendment,  because  the  whole  point  of  the  First  Amendment  is  not 
to  enforce  the  majority  point  of  view,  but  to  protect  minorities.  But 
what  Justice  Burger's  comment  indicates  is  that  this  staiidaixl, 
which  is  really  the  fulcrum  of  the  definition  of  obscenity,  ulti- 
mately has  to  be  written  by  the  Court.  And  if  you  allow  differing 
standards  in  every  State  (or  as  S.  1-iOO  proposes)  90  different 
standards,  one  for  every  Federal  judicial  district  in  the  United 
States,  a  standard  for  each  district — and  there  are  90  of  them 

Senator  Ervix.  If  that  is  correct,  you  would  have  to  have  the 
same  standard  in  a  nunnery  that  you  have  in  a  brothel,  wouldn't 
you? 

^Ir.  Karp.  No;  I  don't  think  the  First  Amendment  protects  Avhat 
goes  on  in  a  brothel.  It  may  protect  what  goes  on  in  a  nunnery  under 
separation  of  church  and  state,  but  we  are  talking  here  about  a 
specific  amendment  to  the  U.S.  Constitution  which  protects  speech. 

You  gave  the  example  of  eating.  .Justice  Frankfurter  once  said 
that  the  First  Amendment  protects  things  of  the  mind  and  not  of 
the  belly.  What  goes  into  your  mouth  is  not  protected  by  the  First 
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Amendment.  The  regulation  of  what  you  read  is  prohibited  by  the 
First  Amendment.  And  the  value  judgment  is  quite  different. 

What  happens  with  the  so-called  variable  standard  is  that  once 
a  book  like  "Tropic  of  Cancer"  is  tried  in  one  State  and  one  judicial 
district  and  goes  up  to  the  Supreme  Court  and  the  Court  says  it  is 
not  obscene,  theoretically  it  might  have  to  go  through  89  more  law- 
suits. This  means  that  any  book  or  film  which  is  produced  for  mass 
distribution  across  the  United  States  will  face  such  a  threat  of 
grassroots  censorship,  if  it  is  of  that  nature,  that  producers  or  pub- 
lishers will  shy  oft'.  The  whole  paperback  revolution  which  has 
brought  books  to  the  American  public  is  based  on  the  concept  of 
mass  production,  which  is  national  distribution. 

Senator  Ervin.  There  is  a  roll  call  vote  on  the  amendment.  I 
have  to  go  to  vote.  You  can  proceed  with  counsel  if  you  wish,  or 
wait  until  I  come  back. 

[A  short  recess  was  taken.] 

Senator  Ervix.  You  may  proceed. 

Mr.  Karp.  The  point  I  was  making  is  simply  this,  that  the  need 
for  a  national  standard  legally  and  logically  reduces  itself  to  a 
standard  which  the  Supreme  Court  can  apply  in  each  case.  Because 
the  Court  has  said  many  times  that  the  question  of  obscenity  is 
really  a  mixed  question  of  constitutional  law  and  fact,  which 
appellate  courts  and  not  the  jury  reall}'  decide  in  the  long  I'un. 
The  attempt,  the  thrust  of  S.  I-IOO  with  its  90  separate  standards, 
would  permit  a  multiplication  of  threats  and  of  actual  suits;  it 
could  prevent  a  single  disposition  by  the  Supreme  Court  to  deter- 
mine the  fate  of  the  book  or  lilm.  For  the  mass  production  of  books, 
paper  books  particularly — the  whole  secret  is  volume  of  produc- 
tion at  low  cost.  To  get  volume  production,  you  must  be  able  to 
distribute  all  over  the  countrj'.  And  if  you  are  threatened  with  a 
patchwork  quilt  of  censorship,  this  inhibits  distribution.  In  fact,  I 
think  it  is  fair  to  say  that  one  of  the  motivations,  one  of  the  pur- 
poses of  constructing  a  system  of  variable  standards  is  to  inhibit 
distribution.  In  California  they  had  a  referendum  on  this  subject 
in  the  last  election,  the  proposal  being  to  have  a  separate  standard 
for  ever}^  community  in  the  State.  It  was  rejected  by  the  electorate. 
And  I  am  sure  that  if  it  had  not  been  rejected  by  the  electorate  the 
court  would  have  rejected  it.  Whether  the  Supreme  Court  will  de- 
cide that  the  Constitution  calls  for  a  single  standard  for  the  United 
States  as  a  whole,  or  for  each  State,  is  one  of  the  questions  pending 
before  the  Court  right  now.  And  we  should  know  next  IMonday  or 
the  Monday  after  the  result  of  their  deliberations  on  that. 

I  would  simply  point  out  that  as  far  as  the  three-part  Roth  test 
is  concerned,  imprecise  as  it  is — and  in  an  area  such  as  this  it  must 
be  imprecise — we  believe  that  seven  of  the  nine  Justices  of  the 
Warren  Court  which  formulated  it  accepted  the  Roth  standard  as 
a  three-part  standard  establishing  the  minimum  of  protection.  And 
I  say  it  for  this  reason.  Three  judges  of  the  Court,  Chief  Justice 
Warren,  Justice  Brennan  (who  wrote  the  Memoirs  opinion)  and 
Justice  Fortas,  signed  the  opinion,  which  said  that  the  three  re- 
quirements must  be  met  before  you  can  determine  the  work  to  be 
obscene. 
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Justice  Stewart,  in  a  conciuTiiio;  opinion,  and  in  another  opinion, 
said  tliat  ho  accepted  a  standard  in  which  the  three  Roth  elements 
coalesced.  His  standard  was  actually  a  little  more  liberal,  a  little 
more  what  I  would  call  pro-First  Amendment,  in  that  he  said  it 
would  only  prohibit  what  he  defined  as  hard  core  pornoirri^phy. 
And  he  then  defined  it.  And  his  ex])lanation  of  hard  core  pornog- 
raphy is  just  the  opposite  of  S.  1400.  It  is  a  work  in  which  every- 
thinp:  is  nothino;  but  a  description  of  sexual  activities. 

Justices  Black  and  Douglas  went  even  further.  They  said  the 
First  Amendment  means  what  it  says,  no  less,  so  there  could  be  no 
discretion. 

And  Justice  Harlan,  who  dissented  in  the  Memoirs  case,  didn't 
dissent  because  he  disa^jreed  with  the  three-part  standard.  Justice 
Harlan  had  his  own  particular  theory  of  obscenity  under  the  First 
Amendment.  He  wouldn't  accept  the  notion  of  the  14th  Amendment 
applying  the  first  to  the  States  in  this  area.  I  think  he  was  the  only 
one  who  adhered  to  that  older  view.  So  he  said  States  had  more 
freedom.  And  since  'Memoirs  involved  a  IMassachusetts  statute,  he 
didn't  accept  the  plurality  opinion.  But  when  it  came  to  the  Federal 
Government — and  we  are  talking  about  Federal  legislation  right 
here — he  was  a  hardliner.  Justice  Harlan  said  that  the  Federal 
Government's  power  to  prohibit  obscenity  was  very  limited,  and 
he  was  writing  in  the  same  vein  as  Justice  Stewart  and  Justice 
Black  and  Justice  Douglas.  And  when  you  add  the  numbers  up. 
seven  of  the  Justices  in  that  Court  would  have  said,  under  their 
various  opinions,  that  a  work  of  any  redeeming  social  irnportance 
could  not  be  held  obscene  for  the  various  reasons  they  indicated. 
For  them  the  third  part  of  the  Rotli  test  was  the  bottom  line;  some 
of  them  would  protect  even  more.  And  that  is  the  point  I  was 
referring  to. 

That  covers  the  main  points  in  our  statement. 

Are  there  any  questions? 

Senator  Er%t[x.  You  have  made  a  very  clear  statement  and  a  very 
fine  presentation  of  your  views,  and  I  think  you  have  made  a  very 
significant  contribution  to  the  committee's  work.  Thank  you  very 
much. 

Mr.  Karp.  Thank  you,  Senator. 
[Statements  of  INIr.  Karp  follow :] 

Statement  of  the  Authors  League  of  America  on  S.  1,  Sec.  2-9F5 ;  S.  1400, 

Sec.  1851 

IVIr.  rimirinnn  nnd  Members  of  the  Subrommittoe : 

My  name  is  Irwin  Karp.  I  am  counsel  to  The  Authors  League  of  America, 
a  national  society  of  professional  writers  and  dramatists.  One  of  its  funda- 
mental conr-erns  is  the  protection  of  freedom  of  communication  and  expres- 
sion, and  the  freedom  to  read.  This  concern  stems  not  only  from  the  LeaciUe's 
interest  in  prf^^erving  the  author's  freedom  to  write,  but  because  these  rights 
are  tlie  foundation  of  our  democratic  society  and  must  be  carefully  guarded 
against  governmental  restraints.  The  Authors  League  is  grateful  for  this 
opportunity  to  present  its  views  on  the  provisions  of  S.  1  and  S.  1400  which 
establish  n<'w  defiTiitlons  of  "obscene  materials"  and  prohil>it  their  distribution. 
Tor  the  reasons  discussed  below,  we  believe  both  sections  violate  the  First 
Amendment  and  should  be  deleted  from  these  Rills. 
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S.l,    SEC.    2-0F5 

This  section  pi-ovides  that  a  book,  fihn  or  other  work  is  obscene  if,  taken 
as  a  whole  (i)  it  has  as  its  dominant  theme  an  appeal  to  a  shameful  or  mor- 
bid interest  of  an  average  person  in  sex.  nudity,  sado-masochistic,  violent 
behavior,  or  scatological  matters  or  material  .  .  .  and  (ii)  exceeds  the  candor 
permissable  in  describing  or  representing  these  matters.  The  .section  retains, 
in  substance,  the  first  two  tests  of  the  three-part  Both  standard.  It  elimi- 
nates the  third  test :  i.e.,  that  the  material  must  be  utterly  without  redeeming 
social  value.  The  section  adds  a  new  category  of  prohibited  sultject  matter : 
sado-masochistic,  violent  behavior.  It  also  provides  that  the  standard  for 
.iudglng  appeal  to  prurient  interest  and  permissable  candor  will  be  the  stan- 
dard generally  accepted  in  the  particular  judicial  district  where  the  material 
was,  or  was  intended,  to  be  distributed  rather  than  a  single,  national  standard 
applying  uniformly  throughout  the  United  States. 

S.    1400,    SEC.    1851 

This  section  eliminates  all  three  tests  of  the  Roth  standard.  It  provides 
that  a  book,  film  or  other  work  is  obscene  if  it  contains  "an  exi)licit  repre- 
sentation, or  detailed  written  or  verbal  description,  of  an  act  of  sexual  inter- 
course (listing  the  permutations)  or  of  flagellation,  torture,  or  other  violence 
indicating  a  sadomasochistic  relationship  .  .  ."  unless  the  description  is  a 
"minor  portion"  of  the  whole  work ;  is  "reasonably  nece.ssary  and  appropriate 
to  the  work's  "integrity"  and  to  "fulfill  an  artistic,  scientific,  or  literary 
purpose" ;  and  is  not  included  primarily  to  stimulate  prurient  interest.  The 
new  definition  also  includes  explicit  close-up  representations  of  human  genital 
organs,  devices  for  stimulating  them,  and  advertisements  advising  where 
these  materials  can  be  obtained.  Exceptions  are  made  only  for  distribution 
to  college  and  university  students  and  faculty  associated  with  courses  re- 
lated to  such  materials ;  and  to  individuals  authorized  to  receive  them  by 
licensed  medical  practitioners  or  psychiatrists. 

SUMMARY  OF  THE  LEAGUE'S  POSITION 

The  Authors  League  urges  that  Sections  2-9F5  and  1851  should  not  be 
enacted  because:  (i)  both  sections  violate  the  rights  of  adults  to  read  books 
and  see  films,  and  other  works,  which  they  choose — and  are  entitled — ^to  read 
and  see;  (ii)  both  sections  violate  the  rights  of  authors,  dramatists,  artists, 
film  producers  and  publishers  to  write,  produce  and  distribute  these  works ; 
and  (iii)  both  sections  violate  the  rights  of  librarians,  booksellers,  museum 
officials  and  theatre  owners  to  acquire,  disseminate  and  exhibit  such  works 
to  adults  who  wish  to  read  or  see  them. 

Moreover,  Sec.  2-9F5 — by  substituting  many,  variable  "community  stan- 
dards" for  a  single,  national  standard — would  deprive  readers,  authors, 
librarians,  booksellers,  film  producers  and  exhibitors  of  full  and  equal  pro- 
tection of  their  First  Amendment  rights  in  all  parts  of  the  United  States,  and 
would  produce  a  patchwork  quilt  of  restraints  that  would  seriously  impede 
the  distribution  of  books  and  films  entitled  to  First  Amendment  protection. 

The  Authors  League  believes  both  sections  violate  the  freedoms  to  create, 
communicate  and  read  works  that  are  protected  by  the  First  Amendment, 
under  principles  formulated  in  Supreme  Court  decisions  beginning  with  Roth 
V.  United  States  in  1957.  We  trust  these  principles  will  be  reaffirmed  in  the 
Court's  forthcoming  opinions  in  pending  ai>iieals.  But  the  League  believes 
that  Congress  should,  in  any  event,  reject  Sections  2-9F5  and  1851  because 
they  would  prevent  the  dissemination  to  mature,  intelligent  adults  of  books 
they  choose  to  read,  books  which  they — along  with  responsible  authors,  critics, 
scholars,  scientists,  librarians  and  publisher.s — believe  have  literary,  artistic 
or  scientific  merit.  Both  .sections,  we  submit,  are  prohibited  by  the  letter  and 
the  spirit  of  the  First  Amendment. 

There  is  no   Purpose   Which  Justifies    the  Broad,   Restrictive   Definitions    of 
the  Tivo  Sections 

As  the  Supreme  Court  has  emphasized,  different  standards  for  determining 
"ob.scenity"  apply  for  different  purposes.  Thus,  a  broader  standard,  covering 
a  wider  range  of  materials,  may  be  used  in  statutes  which  prohibit  the  dis- 
semination of  these  materials  to  children — and  are  limited  to  dissemination  to 
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cliildrcii.  f!iii.'<hiirf/  v.  Xcic  Yorl\  800  U.S.  020.  Xcitlior  Sw.  2-0F5  nor  Sec. 
isr.l  cini  lie  jnstilied  on  the  jiround  they  woukl  protect  children.  For  neither 
l)rovision  is  iimited  to  distribution  to  childrcMi ;  both  apply  with  equal  force 
to  the  dissemination  of  materials  to  adults.  In  (lin-shcrf/  and  Butler  v.  Michi- 
gan (.Sr)2  r.S.  8S0).  the  Court  stres.sed  that  such  a  statute  is  unconstitutional 
since  the  uovernnient  may  not  prevent  the  distribution  of  materials  to  adults 
because  they   are  unsuitable  to  children. 

A  different  definition  of  "obscenity"  may  also  be  used  in  laws  whose  pur- 
pose is  to  prevent  an  "assault  upon  individual  privacy  by  publication  in  a 
manner  so  ohtrusive  as  to  make  it  impossible  for  an  umviUinfj  individual  to 
avoid  exposure  to  it."  (emphasis  supplied)  Redrup  v.  'New  York,  380  U.S.  707. 
However,  neither  section  can  be  justified  as  serving  this  purpose ;  for  both 
apply  with  eipial  force  to  books  and  other  works  when  they  are  dissemi- 
nated— without  using  obtrusive  means — only  to  adults  who  choose  to  read 
tliem. 

Similarly,  neither  section  can  be  rationalized  on  the  ground  that  its  pur- 
pose is  to  itrevent  "panderina;"'.  since  both  would  apply  to  all  methods  of  dis- 
tribution which  did  not  involve  "pandering"  (Rednip  v.  Xcir  York;  Ginshirrr/ 
V.  f'.X.)  And  neither  can  be  justified  as  having  the  purpose  of  restricting 
material  which  cannot  be  viewed  as  a  whole  because  of  its  method  of  pres- 
entation: f(ir  both  sections  obviously  apply  to  a  vast  range  of  materials  which 
could  l)e  viewed  as  a  whole — e.g.  books  read  at  home  or  in  a  lilirary.  (see 
Rabr  v.  ^Y(^slrm()ton,  405  U.S.  313.  317) 

Unquestionably.  Sec.  2-9F.")  and  Sec.  1<S.">1  are  not  limited  to  one  of  the 
purposes  that  might  permit  a  broader  definition  of  "obscenity".  On  the  con- 
trary, it  is  clear  tliat  l)oth  sections  would  prohibit  the  dissemination  of  books 
and  other  works  to  adults  who  choose  to  read  them,  even  though  these  works 
are  distributed  by  means  that  do  not  force  them  on  anyone  who  does  not 
wish  to  read  them.  Therefore,  the  broad,  restrictive  definitions  of  both  sec- 
tions deprive  adult  readers,  authors,  pul)lishers,  librarians  and  other  distribu- 
tors of  these  works  of  the  protection  which  the  First  Amendment  guarantees 
for  their  rights  to  read,  write,  publish  and  disseminate  such  works. 

Dissemination  of  a  Work  to  Willing  Adults,  Without  OMrusive  Distribu- 
tion, Cdvtiot  he  Prevented  Unless  the  Work  is  Ohseene  Under  the  3-Part 
Roth  St<ind(i)-d 

We  submit  that  the  distribution  of  a  liook,  film  or  other  work  to  adults 
who  choose  to  read  or  see  it,  by  methods  which  do  not  thrust  it  on  unwilling 
individuals,  is  protected  by  the  First  Amendment  against  any  restraint,  if  the 
work  is  not  obscene  under  the  three-part  Roth  standard.  We  believe  this  is 
the  minimum  protection  afforded  by  the  First  Amendment,  under  these  cir- 
cumstances, to  adult  readers  and  audiences,  authors,  publishers,  producers 
and  distributors.  And  for  the  reasons  indicated  below,  we  believe  the  First 
Amendment  jirovides  absolute  protection  for  a  book  or  other  text  material 
when  it  is  distributed  to  willing  adults  under  tliese  circumstances. 

The  Supreme  Court  has  repeatedly  emphasized  that  "the  portrayal  of  sex. 
e.g.,  in  art,  literature  and  scientific  works"  is  protected  by  the  First  Amend- 
ment. Roth  V.  U.S.,  354  U.S.  470,  4S7.  In  Roth,  the  Court  said  that  "The  door 
barring  federal  and  state  intrusion  in  this  area  must  be  tightly  closed  and 
opened  oidy  the  slightest  crack  necessary  to  prevent  encroachment  upon  more 
important  interests."  (p.  4SS).  And  despite  differences  in  formulation  of 
standards,  a  majority  of  the  Court  has  repeatedly  decided  that  works  which 
contain  substantial  depiction  of  sexual  activities  are  entitled  to  First  Amend- 
ment protection  against  restraints.  Both  Sec.  2-0F5  and  Sec.  1851  contain 
broad  definitions  of  "obscene  materials"  which  open  the  "door  barring  fed- 
eral .  .  .  intrusion"  very  wide,  proscribing  books  and  other  works  which  are 
would  ])e  entitled  to  First  Amendment  protection  under  the  opinions  of  a 
majority  of  the  Court's  members  over  the  past  15  years.  And  as  we  have  noted, 
neither  section  can  be  justified  on  the  ground  that  it  is  designed,  and  limited, 
to  a  purpose  which  permits  a  looser  definition,  e.g.,  the  i)rotecfion  of  children. 
Both  sections  would  prevent  the  distribution  of  books,  films  and  other  works 
to  willing  adults  by  methods  that  are  not  obtrusive.  There  is  no  "interest" 
whicli  justifies  encroachment  on  that  most  important  of  "interests",  the  rights 
of  adult  readers,  authors,  publishers  and  distributors  under  the  First  Amend- 
ment. 

It  should  be  emphasized  that  the  definitions  in  the  two  sections  cannot  be 
justified   on  the  theory  that  "obscenity  may  lead  to  deviant   sexual  behavior 
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or  crimes  of  sexuality"  wliicli  would  be  prevented  by  prohibiting  tlieir  dis- 
semination even  to  willing  adults.  Rejecting  that  content  in  Stanlcij  v. 
(Icon/ia,  394  U.S.  557,  the  Supreme  Court  said  "There  appears  to  be  little 
empirical  basis  for  (the)  assertion"  that  obscenity  leads  to  such  behavior 
or  crime  (citing  authorities).  The  Court's  conclusion  is  buttressed  by  subse- 
quent studies :  e.g.  The  Report  of  the  President's  Commission  on  Obscenity 
and  Pornography;  Study  by  the  RESEARCH  PROJECT,  Department  of 
Psvcliiatrv.  School  of  Medicine,  University  of  Chicago. 

ilowever.  the  Court  also  rejected  the  State's  argument  that  it  should  be 
permitted  to  prohibit  the  reading  of  obscenity  (to  prevent  antisocial  activity) 
on  a  more  fundamental  ground.  The  Court  said  "But  more  importantly,  if 
the  state  is  only  concerned  about  literature  inducing  antisocial  conduct,  we 
believe  tliat  in  tlie  context  of  private  consumption  of  ideas  and  information  we 
should  adhere  to  the  view  that  '(a)mong  free  men,  the  deterrents  ordinarily 
to  be  applied  to  prevent  crime  are  education  and  punishment  for  violations 
of  the  law..."  394  U.S.  at  p.  5G6. 

Sec.  1851  of  S.  1400  is  clearly  unconstitutional.  It  would  eliminate  all  three 
parts  of  the  Roth  standard.  It  would  not  even  require,  as  the  first  Roth  test 
does,  that  the  work  must  be  judged  by  the  dominant  theme  of  its  material, 
talcen  as  a  whole.  Since  every  member  of  the  present  Court  recently  agreed 
that  the  first  Roth  test  is  the  minimum  protection  required  by  the  First 
Amendment  [Kois  v.  Wisconsin,  408  U.S.  229.  230  (1973)],  it  seems  obvious 
tliat  Sec.  1851  would  be  held  unconstitutional.  And  it  is.  Regressing  to  a 
Victorian  standard  that  was  laid  to  rest  by  the  Court  of  Appeals  in  the 
llysccs  case,  the  section  would  judge  the  obscenity  of  a  work  on  the  basis  of 
small  portions.  And  even  a  "minor"  portion  of  a  book  which  contained  an 
explicit  description  of  sexual  intercourse  could  lead  to  banning,  and  jail 
sentences  or  fines  for  booksellers,  librarians  or  publishers  if  the  jury  or  judge 
decided  that  tlie  description  was  not  "reasonably  necessary  and  appropriate" 
to  the  hook's  "integrity  ....  to  fulfill  an  artistic,  scientific  or  literary  pur- 
pose" or  that  the  description  was  "included  to  stimulate  prurient  interest." 
Permitted  to  pass  judgment  on  this  hodge-podge  of  sul)jective  criteria,  juries 
could  convict  librarians  and  booksellers  for  distributing  to  willing  adults 
innumerable  novels,  psychiatric  studies,  textbooks  and  other  books  of  literary 
or  scientific  merit.  Many  such  works,  classics  and  contemporary  literature, 
contain  explicit  descriptions  of  sexuel  intercourse  in  more  than  "a  minor 
portion"  of  the  entire  book.  But  whether  in  the  DECAMERON.  LADY  CHAT- 
TERLY'S  LOVER,  PORTXOY'S  COMPLAINT,  TROPIC  OF  CANCER  or 
countless  other  works,  the  description  of  .sexual  activities  is  protected  by  the 
First  Amendment.  And  Sec.  1851  serves  no  purpose  which  constitutionally 
justifies  its  proliibition  on  the  distribution  of  such  hooks  to  adidts  who 
clioose  to  read  them :  and  no  purpose  which  justifies  the  chilling  effect  which 
its  vague  and   antiquated  criteria   would  have  on   booksellers  and   librarians. 

f^cc.  2-f)F5  of  S.  1  retains,  in  essence,  the  first  two  parts  of  the  Roth  stan- 
dard, wording  them  in  slightly  different  fashion.  It  provides  that  a  work  is 
"obscene"  if  the  dominant  theme  o'f  the  material  taken  as  a  whole  appeals 
to  an  average  person's  prurient  interest  in  sex,  nudity  or  scatology ;  and 
(second)  if  it  affronts  the  standard  relating  to  description  of  these  matters. 
If  any  variations  from  tlie  first  two  Roth  standards  are  intended  by  tlie 
differences  in  wording,  we  submit  that  this  language  of  the  Bill  should  be 
revised  to  conform  to  the  Court's  formulation.  Sec.  2-9F5  eliminates  the 
third  test  in  the  Roth  standard,  the  requirement  that  the  work  must  be 
utterly  without  redeeming  social  value.  Before  discussing  this  drastic  change, 
we  would  note  that  in  addition  to  sex.  the  Section  proscribes  a  new  class 
of  material,  that  whose  dominant  theme  appeals  to  a  prurient  interest  in 
"sadomasochistic,  violent  behavior".  Since  the  world's  treasure  house  of 
literature  is  full  of  books  and  plays  that  might  fall  into  this  vague,  amliigu- 
ous  category,  the  new  concept  would  impose  vast  restraints — were  the  Court 
ever  to  uphold  it.  We  urge  that  Congress  eliminate  this  provision  which  the 
Supreme  Court  would  rule  unconstitutional.  Winters  v.  Neiv  York,  .333  U.S. 
507. 

The  requirement  that  a  work  must  be  utterly  without  redeeming  social 
value — the  third  test  of  the  Roth  standard — is  essential  to  protect  the  con- 
stitutional freedom  of  adults  to  read  the  books  they  choose,  and  the  freedom 
of  authors,  publishers,  librarians  and  booksellers  to  create  and  disseminate 
such    works    to    these    readers.    Many    of    us — including   jurors    and    judges — 
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assume  that  a  book  or  other  work  which  deals  with  sex  in  a  manner  wliich 
affronts  "us"  (or  "me")  is  thei-efore  "obscene"  in  the  constitutional  sense, 
and  must  be  prohibited  to  other  adults  even  though  tliey  choose  to  read  or 
see  it.  The  "I-know-it-when-I-see-it"  syndrome  is  extremely  pervasive.  But 
a  work  cannot  l»e  cast  into  the  pale  of  "obscenity"  that  easily.  Justice  Stewart 
reminds  us  that 

"*  *  *  The  Constitution  protects  coarse  expression  as  well  as  refined,  and 
vulirnrity  no  loss  than  elegance.  A  book  worthless  to  me  may  convey  some- 
thing of  value  to  my  neighbor.  In  the  free  society  to  which  our  Constitution 
has  committed  us,  it  is  for  each  to  choose  for  himself."  {Ginszburg  v.  U.S., 
383  U.S.  at  40S) 

The  third  Roth  test  is  essential  to  preserve  that  constitutional  freedom 
of  choice.  Without  it,  works  of  literary,  artistic  or  other  social  value  would 
be  banned,  because  they  offended  the  taste  or  personal  standards  of  jurors 
or  judges. 

Moreover,  without  the  requirement  that  a  work  be  utterly  without  redeem- 
ing social  value,  many  works  of  recognized  literary,  artistic  or  other  social 
merit  could  be  banned  under  the  first  two  Roth  tests.  As  Mr.  Justice  Harlan 
noted 

"*  *  *  one  would  not  have  to  travel  far  even  among  the  acknowledged 
masterpieces  in  any  of  these  fields  to  find  works  whose  'dominant  theme' 
might,  not  beyond  reason,  be  claimed  to  appeal  to  the  'prurient  interest'  of 
the  reader  or  observer."  (Manual  Enterprises  v.  Day,  370  U.S.  at  487). 
(Emphasis  supplied) 

Nor  would  one  have  to  travel  very  far  among  the  acknowledged  master- 
pieces and  works  of  recognized  merit,  to  find  books  which  describe  sexual 
matters  in  a  manner  which  "affronts  contemporary  community  standards." 
Indeed,  it  is  the  hallmark  of  many  a  masterpiece  that  it  does  affront  con- 
temporary standards,  and  transcends  them.  To  prevent  adults  from  reading 
books  which  did  not  comply  with  "contemporary  standards"  in  depicting 
sexual  activity  (and  whose  dominant  theme  appealed  to  prurient  interest) 
would  be  to  stultify  literature  and  ai't.  and  prevent  willing  adults  from  read- 
ing or  viewing  many  books,  films  and  works  of  art  of  undeniable  literary  or 
aesthetic  worth.  Only  the  third  Roth  test  can  effectively  protect  these  works. 
It  should  not  be  eliminated  from  the  definition  of  "obscenity".  This  would 
not  serve  any  purpose  which  constitutionally  justifies  the  resulting  prohibi- 
tion on  the  distribution  of  such  works  to  adults  who  choose  to  read  them. 

It  is  argued  that  the  utter  absence  of  redeeming  social  importance  is  not 
actually  a  criterion  adopted  by  a  majority  of  the  Supreme  Court.  Even 
assuming  it  were  not,  we  would  urge  that  it  must  be  made  a  part  of  the 
definition,  for  the  reasons  we  have  just  discussed.  However,  any  work  which 
is  not  obscene  under  the  three-part  Roth  test — including  utter  absence  of 
redeeming  social  importnce — is  guaranteed  First  Amendment  protection 
against  any  federal  restraint,  under  the  principles  adopted  by  7  of  tl'o  0 
justices  who  decided  Memoirs  v.  Massaehusettf',  when  distributed  to  willing 
adults.  In  Memoirs  (383  U.S.  413),  Justices  Warren,  Brennan  and  Fortas 
joined  in  the  opinion  which  spelled  out  the  three  part  test ;  Justice  Stewart 
held  that  the  First  Amendment  granted  a  somewhat  greater  degree  of  pro- 
tection (in  which  the  3  Poth  elements  coalesced)  ;  Justice  Black  and  Douglas 
held  that  the  ConstitTition  granted  absolute  protection;  and  Justice  Hnrlan. 
who  dissented  because  a  state  statute  was  involved,  believed  that  the  First 
Amendment  limited  the  Federal  government  to  banning  the  distribution  of 
"hard  core  pornography",  and  no  more.  Thus,  under  the  principles  announcpd 
in  their  Memoirs  (and  other)  opinions  seven  of  the  nine  Justices  of  that 
Court  interpreted  the  First  Amendment  as  prohibiting  the  Federal  govern- 
ment from  placing  any  r(\straint  on  the  distribution  to  willing  adults  of  a 
work  that  was  not  \itterly  without  redeeming  social  importance. 

And,  United  States  Courts  of  Appeals  have  ruled  that  this  third  element 
of  the  Roth  test,  along  with  the  other  two.  must  be  applied — under  these 
Supreme  Court  decisions — in  determining  whether  a  work  is  obscene.  United 
states  v.  PeVigrino.  407  F.  2d  41.  43  (1972)  :  Huffman  v.  United  States,  470 
F.  2d  .386,  394   (1972)  ;   United  States  v.  Arno.  463  F.  2d  731    (1971). 

The  three  part  Roth  test  is,  we  submit,  the  minimuTU  protection  against 
restraints  which  the  First  Amendment  provides  for  the  distril)Ution  to  willing 
adults,  by  means  that  are  not  obtrusiv(>,  of  ])Ooks.  films  and  other  works 
dealing   with   sex.   However,   we   submit   that   the   First  Amendment   provides 
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absolute   prcftoction   against   restraint   wlien    the    worlc    distributed    to   willing 
adults  under  those  circumstances  is  a  book. 

The   First   Amendment   Prohibits   Any    Restraint    on    The    Dissemination    of 
Books  to  WilUnff  Adults 

In  Stanley  v.  Georgia,  3SM  U.S.  557,  the  Supreme  Court  ruled  that  the  First 
Amendment  guaranteed  adults  the  absolute  freedom  to  read  any  book,  even 
though  its  contents  were  obscene.  The  Court  said : 

"If  the  First  Amendment  means  anything,  it  means  that  a  state  has  no 
business  telling  a  man,  sitting  alone  in  his  house  what  books  he  may  read  or 
what  films  he  may  watch.  Our  whole  constitutional  heritage  rebels  at  the 
thought  of  giving  government  the  power  to  control  men's  minds."  (at  p.  565) 
But  if  the  state  can  prevent  the  publication  or  distribution  of  a  book,  it  still 
has  the  power  to  prevent  adults  from  reading  it.  And  it  still  has  the  power 
to  deprive  authors',  publishers,  booksellers  and  librarians  of  the  constitutional 
right  to  write  and  disseminate  books  to  adults. 

The  threat  that  the  power  will  be  exercised  prevents  the  distribution  even 
of  books  that  are  entitled  to  protection  under  the  3  part  Roth  test  or  trun- 
cated versions  of  it.  Books  are  especially  vulnerable  to  restraints.  Whether 
the  language  of  a  book,  or  dialogue  of  a  play,  transcends  the  statutory 
definition  involves  a  far  more  subjective  and  elusive  judgment  than  the 
actual  sexual  conduct  of  individuals  recorded  on  film.  And  the  threat  of  a 
prosecution  is  enough  to  compel  wholesalers,  jobbers,  bookstores  and  librarians 
to  avoid  the  challenged  book.  Even  under  the  three-part  Roth  test  (or  any 
definitional  standard)  they  would  have  to  prove  the  book's  (and  their) 
innocence  by  standing  trial.  A  distributor  cannot  afford  the  heavy  expenses 
of  litigation,  for  his  financial  stake  in  one  book,  out  of  the  thousands  he 
disseminates,  is  minimal.  Nor  can  a  publisher  assume  that  burden  in  most 
instances.  Therefore,  the  wholesalers  or  bookseller's  only  choice,  when  prose- 
cution is  threatened,  is  to  drop  the  book. 

More  important,  there  is  no  constitutional  purpose  which  justifies  Con- 
gress, or  the  states,  imposing  any  restraints  on  the  distribution  of  books  to 
willing  adults.  The  protection  of  children,  the  prohibition  of  "thrusting"  by 
obtrusive  methods  of  publication  that  invade  privacy  and  like  problems  can 
he  dealt  with  by  statutes  specifically  directed  to  those  situations,  under 
guidelines  established  by  the  Supreme  Court.  But  none  of  these  interests 
justify  laws  banning  distribution  of  books  to  adults  who  choose  to  read  them. 
Nor  can  government  prevent  distribution  to  these  adults  to  protect  their 
morals  or  prevent  deviant  sexual  conduct  (Stanley  v.  Georgia ) . 

In  short,  there  is  no  higher  constitutional  "interest"  which  any  longer 
justifies  government  action  to  deprive  adults  of  the  complete  freedom  to 
acquire,  as  well  as  read,  any  book  they  choose,  or  to  deprive  authors,  pub- 
lishers, booksellers  and  librarians  of  the  freedoms  to  create  and  disseminate 
any  book  to  adults  who  choose  to  read  it.  A  book  communicates  words — ■ 
"speech",  it  does  not  present  the  actual  conduct  of  people,  on  film.  The  distri- 
bution and  reading  of  a  book  involve  the  "private  consumption  of  ideas  and 
information" ;  a  communication  between  the  author  and  the  individual  reader 
"sitting  alone  in  his  own  house".  The  dissemination  by  the  bookseller  or 
li])rarian  to  the  adult  reader  simply  makes  this  possible.  Without  the  dis- 
semination, there  can  be  no  private  communication,   no   right  to   read. 

The  sale  or  library  loan  of  a  book  to  an  adult  cannot  thrust  its  contents  on 
unwilling  adults.  As  Justice  Whittemore  said  of  Fanny  Hill : 

"Freedom  to  read  as  I  construe  it,  means  that  such" a  book  as  this  is  to  be 
available  to  those  who  wish  to  read  it  and  that  the  persisting  urge  of  others 
to  bar  its  publication  is  effectively  restrained.  There  is,  of  covrse.  no  ohliga- 
tinn  upon  any  member  of  the  general  public  to  read  this  book."  206  N.E.  2d 
403,  408  (emphasis  supplied) 

Moreover,  every  adult  has  absolute  protection  against  the  threat  that 
obscenity  in  printed  form  may  be  thrust  upon  him.  In  McCauley  v.  Tropic  of 
Cancer,  20  Wis.  (2d)  134,  the  Supreme  Court  of  Wisconsin  said  that  "while 
much  of  the  language  was  offensive  and  some  words  would  not  be  tolerated 
if  inflicted  on  unwilling  listeners" 

"an  offended  reader  need  only  close  the  book  in  order  to  escape."    (p.  145) 

The  Authors  League  urges  Congress  to  reject  restraints— under  the  Roth 
test  or  otherwise — on  the  distribution  of  books  to  adults  who  choose  to  read 
them.  Here,  Congress  can  effectuate  the  full  purpose  of  the  First  Amend- 
ment  
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"In  the  realm  of  expression  (those  who  write  the  First  Amendment)  put 
their  faitli,  for  better  or  for  worse,  in  the  enlightened  choice  of  the  people, 
free  from  the  interference  of  a  policeman's  intrusive  thumb  or  a  judge's 
heavy  hand 

In  the  free  society  to  which  our  Constitution  has  committed  us,  it  is  for 
each  to  choose  for  himself." 

(Stewart,  J.,  Ginzbnrg  v.  United  States,  383  U.S.  at  498) 

A  Sin(/lc  National  Standard  is  Essential  To  Provide  Equal  and  Effective 
Protection  Under  The  First  Amendment 

Sec.  2-9F5  provides  that  such  elements  as  "appeal  to  prurient  interest", 
and  the  "candor  permissable"  in  describing  sexual  matters,  shall  be  judged  by 
the  "standard"  generally  accepted  in  the  federal  judicial  district  where  the 
material  was  disseminated,  or  was  to  be  disseminated.  This  means  that  the 
same  work  could  conceivable  be  judged  by  90  different  standards,  one  for 
each  of  the  federal  judicial  districts  in  the  country.  By  contrast  Justice 
Brennan  and  other  members  of  the  (Jourt  have  indicated  their  view  that 
these  elements  must  be  judged  by  a  single,  national  standard  which  applies 
uniformly  throughout  the  United  States.  Several  courts  have  accepted  this 
principle. 

The  Authors  League  submits  that  the  First  Amendment  requires  a  single, 
national  standard ;  for  only  this  standard  will  assure  full  protection  for  the 
rights  to  create,  disseminate  and  read,  which  are  guaranteed  by  the  Amend- 
ment. Of  course  there  is  no  literal  "standard"  generally  accepted  by  all  the 
communities  of  the  United  States,  or  by  all  the  communities  within  a  federal 
judicial  district.  The  "community  standard"  is  a  legal  concept  much  like 
the  "prudent  man".  We  suimiit  it  is  essential,  to  assure  full  First  Amendment 
protection,  that  it  be  conceived  as  a  single,  national  standard. 

The  multiple  standard  approach  of  Sec.  2-9F5  would  permit  the  courts 
within  each  district  to  determine  how  much  protection  its  citizens  could 
have  under  the  First  Amendment.  The  construction  of  the  "standard"  de- 
termines the  real  definition  of  obscenity:  and  the  definition  determines 
whether  or  not  a  work  is  entitled  to  protection  against  restraint,  under  the 
First  Amendment.  Sec.  2-9F5  would  really  allow  each  of  the  90  districts  to 
create  its  own  definition  of  obscenity,  which  would  be  binding  on  the  Supreme 
Court — unless  the  Court  held  this  provision  unconstitutional. 

Each  of  the  90  districts  should  not  have  the  power  to  determine,  in  this 
fashion,  the  scope  of  protection  of  the  First  Amendment  within  its  boundries. 
The  Amendment  protects  the  rights  of  every  U.S.  citizen,  anywhere  in  the 
country,  to  create,  distribute  and  read  books,  films  and  other  works.  It  does 
not  say  he  has  a  lesser  right  in  one  judicial  district  than  another.  Yet  under 
the  section,  adults  in  one  judicial  district  could  be  prevented  from  reading 
and  seeing  works  that  were  legally  available  to  adults,  indeed  children,  in 
another  district.  It  would  mean  that  wholesalers,  booksellers  and  librarians 
in  the  Southern  District  of  California  might  not  be  able  to  distribute  books 
that  the  Supreme  Court  had  ruled  non-obscene  for  the  Northern  District 
of  that  state,  or  the  Districts  of  Oregon  or  Washington,  because  the  same 
works  might  be  held  "obscene"  under  a  different  "standard"  for  the  South- 
ern District  of  California. 

This  would  open  the  door  to  a  patchwork  quilt  of  censorship  that  would 
drastically  restrict  the  publication  and  production  of  books,  films  and  maga- 
zines that  are  not  obscene  eA'en  under  the  most  conservative  "test."  If  each 
of  the  90  districts  can  apply  its  own  standard,  a  publisher  or  producer  faces 
the  threat  of  a  greater  number  of  prosecution.s — or  threats  to  distributors 
within  each  district — for  a  given  film  or  book.  One  appeal  successfully  de- 
cided in  the  Supreme  Court  would  no  longer  settle  the  fate  of  the  book  or 
film.  Fiach  district  could  mount  its  own  attack,  relying  on  its  own  "standard". 

The  inevitable  result  will  l)e  a  chilling  effect  on  publishers  and  producers 
of  books  and  films  that  are  distributed  nationally.  They  will  steer  away 
from  works  of  merit  which  are  likely  to  stimulate  this  grass-roots  censor- 
ship. They  cannot  afford  to  defend  a  multiplicity— up  to  90 — suits.  Paper- 
back books  for  example,  can  be  sold  at  low  prices  because  they  are  mass- 
l)roduced :  and  they  are  mass  produced  because  they  are  distributed  to  a 
large  national  audience.  At  the  other  end  of  tlie  ecfmomic  scale,  many  worth- 
whil<»  books  and  films  appeal  to  a  limited  audience  which  is  spread  through- 
out the  United  States.  If  a  portion  of  this  audience  can  be  locked  out  by  a 
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patchwork  censorship  under  00  separate  "standards"',  it  becomes  economically 
impossilile  to  publish  or  produce  these  works. 

The  Authors  League  submits  that  the  First  Amendment  does  ftot  permit, 
and  couhl  not  survive,  this  type  of  restraint.  We  therefore  urge  the  Congress 
to  reaffirm  that  the  standard  to  be  applied  in  determining  "appeal  to  prurient 
interest",  "permissable  candor"  and  similar  elements  is  a  single,  national 
standard  whose  formulation — since  it  determines  the  scope  of  First  Amend- 
ment protection — rests  ultimately  in  the  liands  of  the  Supreme  Court. 

The  Authors  League  wishes  to  thank  the  Subcommittee  for  permitting  it 
to  present  this  statement. 

Statement   of   The   Authors    League   of   America   on    "National    Security 

Provisions"  of  S.l  and  S.l-iOO 

Mr.   Chairman   and   Members   of  the   Subcommittee : 

My  name  is  Irwin  Karp.  I  am  counsel  to  The  Authors  League  of  America, 
a  national  society  of  professional  writers  and  dramatists.  The  Authors  League 
respectfully  requests  the  Subcommittee's  permission  to  submit  this  statement 
of  its  views  concerning  the  "national  security  provisions"  of  S.  1400  and 
S.l ;  and  we  ask  that  the  statement  be  included  in  the  record  of  your  hearings. 

Many  authors  write  books  which  inform  the  public  on  vital,  national  issues, 
expose  serious  problems,  and  stimulate  legislative  and  administrative  action 
to  deal  with  them.  Several  significant  books  have  been  written  about  national 
defenses  and  foreign  policy.  A  primary  source  of  material  for  these  books, 
and  many  others  dealing  with  related  issues,  is  information  generated  or 
held  by  the  Fedei'al  government.  Vast  quantities  of  this  infoi'mation  would 
actually  or  arguably  fall  within  in  the  broad,  vague  categories  of  "national 
defense  information"  and  "classified  infoi-mation"  contained  in  Sections 
1122  to  112G,  and  Sections  1731(a)  and  111  (defining  property  to  include 
"intellectual  property  and  information)  ;  and  to  a  more  limited  extent  in 
Sees.  2-5A1  and  2-5BS  of  S.l. 

The  Authors  League  believes  that  these  provisions  of  S.  1400  establish  a 
system  of  far  reaching  restraints — the  American  Newspaper  Guild's  interna- 
tional board  has  correctly  likened  it  to  a  regressive  "official  secrets  act" — 
which  would  sharply  reduce  the  amount  of  information  on  vital  issues  which 
journalists  and  authors  could  communicate  to  the  public,  information  tiie 
public  is  entitled  to  have,  and  must  have  if  our  deinocratic  society  is  to  .sur- 
vive in  an  age  of  recurring  crises  and  frequent  blunders  which  are  often  due, 
in  large  part,  to  the  obsession  with  "secrecy"  that  has  overwhelmed  govern- 
ment officials.  On  April  12th  Hon.  William  S.  Moorhead.  Chairman  of  the 
House  Foreign  Operations  and  Government  Information  Subcommittee  testi- 
fied before  two  Subcommittees  of  the  Senate  Judiciary  Committee  and  a 
subcommittee  of  the  Senate  Committee  on  Government  Operations  in  support 
of  S.  1142  and  H.R.  .5425,  to  amend  the  Freedom  of  Information  Act. 

Congressman   jNIoorhead  said : 

"At  no  time  in  recent  years  has  the  problem  of  government  secrecy  so  per- 
vaded our  political  process.  ...  No  matter  what  political  party  is  iii  control, 
the  free  flow  of  information  necessary  in  a  democratic  society  is  not  an  issue 
of  political  partisanship.  Administrations  have  historically  abused  their 
power  to  control  public  and  Congressional  access  to  the  facts' of  government" 
(Cong.  Record,  April  30,  1973;  E.  2704) 

Congressman  INIoorhead  noted  that  the  Freedom  of  Information  Act  was 
of  historic  importance — it 

"recognized  that  Government  information  is  public  information  available  to 
everybody  without  the  need  to  show  a  special  interest  or  need  to  know." 
(Ibid,  E  2705) 

The  Act  was  a  new  attempt  by  Congress  to  deal  with  the  problem  of  the 
public's  right  to  know.  But  its  essential  premise  dates  back  to  December  15, 
1791 — when  the  First  Amendment  became  effective.  As  the  Supreme  Court 
emphasized  in  Time,  Inc.  v.  Hill,  385  U.S.  374,  the  guarantees  of  the  First 
Amendment 

"are  not  for  the  benefit  of  the  press  so  much  as  for  the  benefit  of  all  of  us. 
A  broadly  defined  freedom  of  the  press  assures  the  maintenance  of  our  politi- 
cal system  and  an  open  society."    (p.  389) 
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The  national  security  provisions  of  S.1400  does  not  reflect  or  implement 
these  basic  principles.  On  the  contrary,  they  write  a  crabbed  and  highly 
restrictive  delinition  of  freedom  of  the  press  and  will  inevitably  accelerate  our 
decline  into  a  closed  society. 

The  purpose  of  the  First  Amendment,  the  Court  pointed  out,  was  to 

"assure  unfettered  exchange  of  ideas  for  tlie  bringing  about  of  polidoal  and 
social  changes  desired  by  the  people  ...  (to  maintain)  the  opportunity  for 
free  political  discussion  to  the  end  that  government  may  he  responsive  to  the 
icill  of  the  people,  and  that  changes  may  be  obtained  by  lawful  means,  an 
opportunity  essential  to  the  security  of  the  Republic  .  .  ."  {Xeic  York  Times 
Co.  V.  Sullivan,  273  U.S.  254,  269)  (emphasis  supplied) 

Tlio  freedom  of  the  press  to  publish  information  about  vital  issues  of  national 
policy,  the  sina  qua  non  of  free  political  discussion,  is  the  very  Inahvark  of 
national  security.  The  First  Amendment  established  that  principle.  Events 
of  the  last  25  years  have  reaffirmed  its  wisdom  and  its  sound  practical  sense. 
They  have  taught  that  the  public  needs  more,  much  more — not  less — informa- 
tion about  the  operations  and  policy  of  the  Government,  especially  in  matters 
of  national  defense  and  foreign  policy.  The  one  fact  which  reappears  from 
one  crisis  to  another — be  it  in  the  Caribbean,  South  America,  the  Middle 
East,  or  the  Far  East — is  that  the  public  has  not  had  information  it  was 
entitled  to  have,  information  our  antagonists  often  had,  information  which 
could  have  permitted  discussion  by  the  public  which  would  have  made  gov- 
ernment more  responsive  to  the  will  of  the  people  and  avoided  many  grim 
errors  in  judgment  for  which  we  have  paid  an  enormous  human  and  economic 
price. 

One  of  the  gravest  threats  to  national  security  in  the  last  25  years  has 
been  the  increase  in  secrecy,  the  intensified  effort  by  government  officials  to 
prevent  journalists  and  authors  from  communicating  information  to  the 
public.  Congressman  Moorhead  noted  that  in  the  Freedom  of  Information 
Act,  Congress  mandated  that  Government  supply  all  requested  information 
to  the  public  but  that  "The  Executive  branch  has  generally  rejected  this 
basic  mandate,  has  relied  in  large  part  on  bureaucratic  subterfuge  to  defeat 
the  purpose  of  the  xVct."  (Ibid  E  2705).  The  national  security  provisions  of 
S.  1400  multiply  the  opportunities  for  executive  and  bureaucratic  restraint 
on  the  flow  of  information  to  the  public. 

In  light  of  the  sorry  record  outlined  by  Congressman  Moorhead  and  others, 
it  would  seem  that  a  first  pre-requisite  of  a  "national  security  act"  would 
l)e  to  put  an  end  to  official  attempts  to  stop  the  flow  of  information — 
attempts  which  inhibit  that  open  discussion  which  is  "essential  to  the  security 
of  the  Republic."  For  example,  a  provision  which  would  punish  any  official 
who  caused  the  withholding  of  information  the  public  was  entitled  to  receive, 
by  wrongfully  placing  it  in  a  "classified"  category,  or  threatening  legal  action 
if  it  were  published.  However,  we  realize  tliat  such  measures  would  have  a 
chilling  effect  on  government  officials,  would  inhibit  them  from  performing 
their  duties  of  classification  objectively.  But  we  also  realize  that  the  serious 
threat  of  fine  and  imprisonment,  under  the  security  provisions  of  S.  1400, 
will  deter  many  journalists  and  authors  from  publishing  information  the 
public  is  entitled  to  have ;  and  will  deter  innumerable  public  officials  and 
others  from  providing  that   information. 

The  broad  ambiguous  provisions  of  S.  1400  might  apply  to  publishing 
information  about  a  billion  dollar  cost  over  run  on  a  military  plane,  sur- 
reptitious efforts  to  overthrow  foreign  governments,  the  records  of  wars  con- 
cluded 20  years  ago,  military  or  diplomatic  operations  that  violate  Acts  of 
Congress  or  the  Constitution,  or  other  information  needed  for  public  discus- 
sion of  new  policies  that  will  avoid  these  past  errors.  The  Bill  does  not  limit 
its  restrictive  provisions  to  narrow,  well  defined  categories  of  information 
such  as  the  methods  of  manufacturing  a  weapon,  or  the  timing  or  s'ize  of 
troop  movements. 

The  restrictive  effects  of  these  sections  is  multiplied  because  the  defendant 
would  not  even  be  permitted  to  prove  that  so-called  "classified  information" 
was  improperly  classified.  And  tlie  prosecution  would  not  be  required  to 
prove,  as  it  must  under  S.l,  that  the  information  actually  was  harmful  to 
the  "national  .security."  Moreover,  the  proven  failure  of  "official"  declassifica- 
tion procedures  means  that  vast  quantities  of  information  the  public  is 
entitled  to  have  will  be  kept  from  it  by  a  "classified"  label  and  the  threat  of 
prosecution  under  Sec.  1124  of  S.  1400. 
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The  serious  deficiencies  of  S.  1400  stem  from  its  basic  and  erroneous  pre- 
mise— that  the  danger  to  national  security  lies  in  disclosing  information  to 
the  American  public,  and  that  appointed  public  officials  are  better  qualified 
to  know  what  is  good  for  the  public  to  know,  and  not  to  know.  The  record 
proves  that  most  oflicials,  being  mortal,  make  frequent  errors  in  judgment, 
often  grievous ;  and  that  most  have  no  special  qualification  for  closing  the 
tap  on  the  flow  of  information  to  the  public.  More  important,  legislative  im- 
plementation of  the  philosophy  underlying  S.1400  really  requires  a  constitu- 
tional amendment  to  eliminate  the  First  Amendment.  For  the  basic  premise 
of  the  Amendment  is  that  the  principal  danger  to  national  security  is  action 
by  the  government  to  prevent  the  publication  of  information,  and  that  the 
right  of  the  press  to  publish  information  is  "essential  to  the  security  of  the 
Republic".  The  history  of  the  last  25  years  proves  that  the  First  Amendment 
works ;  and  that  tampering  with  it  causes  us  to  suffer  heavily. 

The  first  object  of  our  government,  said  Jefferson,  is  "to  leave  open"  to 
the  citizen  "all  avenues  of  truth.  The  most  effectual  hitherto  found  is  freedom 
of  the  press.  It  is  therefore  the  first  shut  up  by  those  who  fear  the  investiga- 
tion of  their  actions." 

iMr.  Blaket.  ISIr.  Richard  Jencks. 

Senator  Ervin.  Mr.  Jencks,  I  am  delighted  to  welcome  you  to 
the  committee  and  I  appreciate  your  being  with  us,  and  giving  us 
the  benefit  of  your  view  with  respect  to  this  matter. 

And  I  suggest  that  you  identify  j^our  companions  for  the  record. 

STATEMENT  OF  RICHAUD  W.  JENCKS,  VICE  PRESIDENT,  COLUMBIA 
BUOADCASTING  SYSTEM,  WASHINGTON,  D.C.;  ACCOMPANIED  BY 
RALPH  GOLDBERG,  GENERAL  ATTORNEY 

Mr.  Jencks.  My  associate  is  Ralph  E.  Goldberg,  general  attorney 
of  CBS. 

I  appreciate  this  opportunity,  Mr.  Chairman,  to  present  the  views 
of  CBS  on  certain  of  the  legislative  proposals  now  contained  in 
S.  1400  and  S.  1  which  are  before  this  committee. 

There  may  be  strong  disagreement  about  the  scope  of  these  pro- 
posals and  their  similarity  or  dissimilarity  to  existing  law.  Never- 
theless, there  is,  I  believe,  a  shared  recognition  that  any  legislation 
in  this  area  must  balance  the  legitimate  need  of  the  Government, 
on  the  one  hand,  to  withhold  certain  sensitive  military  and  defense 
information  against,  on  the  other,  the  right  of  the  public  to  obtain 
access  to  information  about  governmental  policies  and  activities. 

We  believe  that  current  law,  as  it  has  evolved  in  the  legislature 
and  the  courts,  reflects  a  proper  balance  between  these  important, 
and  at  times,  clashing,  public  interests.  Yet  the  strength  of  current 
law  is,  in  our  view,  its  recognition  that  there  are  no  simple  resolu- 
tions to  these  issues  and  that  the  courts  must  stand  ready  to  evalu- 
ate the  competing  interests  of  national  security  and  the  need  for 
an  informed  public.  We  emphasize  that  in  considering  the  question 
of  national  security,  we  do  not  condone  illegality;  nevertheless,  the 
successful  functioning  of  our  democratic  societ}^  requires  that  the 
channels  of  information  be  kept  open. 

I  want  to  stress  two  aspects  of  this  concept  of  the  public's  right  to 
know  Avhich  may  be  overlooked  by  some.  The  first  is  that  the  peo- 
ple's representatives — you  in  Congress — are  a  part  of  the  public 
and  depend  for  much  knowledge  of  government  policies  and  activi- 
ties upon  information  provided  in  the  press.  This  point,  of  course, 
was  stressed  by  Mr.  Mikva  in  his  testimony  earlier  this  morning. 
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The  second  point  I  want  to  stress  is  that  the  public  right  to  know 
is  not  by  any  means  to  be  considered  inherently  at  odds  with  the 
national  security.  For  the  national  security  depends  in  larne  part 
upon  wise  choices,  in  a  multitude  of  matters,  bj^  the  people's  repre- 
sentatives, and  by  the  larger  public  itself.  We  are  not  here,  there- 
fore, to  compromise  irreconcilable  alternatives,  but  to  harmonize 
supplementary  aspects  of  a  central  objective — the  successful  func- 
tioning of  a  democratic  society. 

The  proposals  in  question  which  are  now  contained  in  S.  1400 
and  S.  1  do  not  represent  a  mere  codification  of  existing  law;  they 
impose  neAV  and  unnecessary  impediments  upon  the  ability  of  news 
gatherers  to  bring  information  to  the  public.  It  is  because  of  this 
that  we  strongly  oppose  their  adoption. 

S.  1  and  S.  1400  include  provisions  which  establish  severe  penal- 
ties for  disclosure  of  national  deferise  and  other  restricted  go\ern- 
mental  information.  These  provisions  cover  both  those  who  have 
authorized  access  to  such  information  and  those  who  receive  and 
publish  the  proscribed  information.  Although  the  provisions  of  the 
bills  covering  disclosure  of  classified  and  national  defense  informa- 
tion have  counterparts  under  present  law,  the  provisions  of  the 
proposed  legislation  are  considerably  more  restrictive  than  current 
law. 

While  lawyers  can  debate  endlessly  the  numerous  questions  posed 
by  these  bills — I  submit  that  the  issues  are  too  critical  to  be  debated 
in  a  purely  legal  context.  Can  the  immense  problems  facing  our 
society  today  best  be  resolved  by  the  enactment  of  more  rigorous 
criminal  statutes  which  have  the  inevitable  effect  of  enveloping  our 
Government  in  a  cloak  of  secrecy?  Or  must  we  not,  at  very  least, 
preserve  the  latitude  which  now  exists  for  public  awareness  of  gov- 
ernmental actions  and  policies?  Greater  secrecy  might  keep  from 
our  enemies  some  information  they  might  otherwise  obtain.  It  will 
also  keep  from  the  American  people  a  great  deal  of  information 
they  must  have  if  they  are  to  exercise  the  responsibilities  imposed 
upon  them  by  a  democratic  form  of  government.  In  a  letter  to  John 
Tyler  in  1804,  Thomas  Jefferson  wrote: 

No  experimeut  can  be  more  interesting  than  tliat  we  are  now  tryinic.  and 
which  we  trust  will  end  in  establisliing  the  fact,  tliat  man  may  be  governed 
by  reason  and  truth.  Our  first  object  sliould  therefore  be,  to  leave  open  to 
him  all  the  avenues  to  truth.  The  most  effectual  hitherto  found  is  the  freedom 
of  the  press.  It  is  therefore,  the  first  shut  up  by  those  who  fear  the  investiga- 
tion of  their  actions. 

What  was  true  for  Jefferson  is  even  clearer  today.  The  most 
effective  vehicle  for  the  transmission  of  information  to  the  public 
is  a  robust  and  independent  press.  This  robust  journalism  cannot, 
of  course,  be  a  mere  conduit  for  governmental  press  releases. 
Rather,  an  independent  press  must  be  characterized  by  its  zeal  for 
obtaining  information  which  the  Government  is  hesitant  or  unwill- 
ing to  oflicially  release. 

In  this  connection,  it  is  important  to  consider  how  tenuous  and 
imperfect,  at  best,  the  effort  must  be  to  hobble  the  flow  of  informa- 
tion in  an  open  and  democratic  society.  When  we  talk  about  the 
disclosure  of  restricted  information,  the  image  that  comes  to  mind 
is  that  of  a  dissident  or  disaffected  Government  employee  who,  out 
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of  a  variety  of  motives,  leaks  information  to  the  press  to  expose 
Government  activity  or  policy  he  believes  is  wi-ono-.  And  that  has 
been,  at  times,  an  important  source  of  vital  public  information. 

But  the  principal  source  of  leaked  information,  useful  to  the 
pi-ess  and  public,  is  not  the  Government  employee  who  is  trying  to 
fi'ustrate  Government  objectives,  but  those  who  are  trying-  to  ad- 
vance tliem.  Oftentimes  they  may  be  reacting  to  the  fact  that  a  part 
of  the  seci-et  is  already  out  as  a  result  of  the  onrushing-  course  of 
e\ents,  or  of  uncontrollable  disclosures  by  others,  or  of  pure  hap- 
penstance. In  all  these  circumstances  and  many  more,  like  the  sleeve 
of  a  sweater,  restricted  information  unravels  readily  once  snagged. 
This  is  inevitable,  and  if  the  public  is  to  be  informed,  well  nigh 
indispensable. 

Sometimes  classified  or  national  defense  information  is  given  to 
tlie  press  by  high  Government  oflicials  for  background  purposes. 
At  other  times  while  the  material  is  given  for  publication  it  carries 
a  "not  for  attribution''  condition  so  that  the  reporter  will  absolutely 
protect  the  anonymity  of  his  Government  source.  Much  of  this 
involves  information  which  the  (xover-mnent  desires  for  one  I'eason 
or  another  to  ultimately  get  into  the  public's  hands.  Often  it  will 
involve  background  information  that  will  justify  existing  Govern- 
ment policies;  at  other  times  it  will  consist  of  a  trial  balloon  of 
policies  then  being  privately  debated;  in  other  cases  it  will  involve 
information  which  the  Government  believes  will  discredit  political 
opposition  to  its  policies. 

The  existing  criminal  law  relating  to  both  classified  and  national 
defense  information  recognizes  the  evanescent  nature  of  secrecy, 
and  recognizes,  as  well,  the  necessary  tension  between  the  require- 
mePits  of  an  open,  democratic  society  and  the  maintenance  of  ap- 
propriate secrecy.  How  does  it  do  this?  It  does  this  in  general  by 
providing  a  defendant  with  a  number  of  defenses  which  test  the 
essential  nature  of  the  information  to  the  national  security  and  by 
making  the  intent  of  the  person  transmitting  the  information  i-ele- 
vant  to  any  prosecution  under  the  statutes.  In  the  case  of  classified 
information,  a  rather  limited  category  of  information  is  protected, 
and  a  defendant  may  possibly  raise  the  propriety  of  the  original 
classification.  INIoreover,  the  discloser  of  such  information  is  allowed 
the  defense  that  the  disclosure  did  not  in  fact  prejudice  the  safety 
or  interest  of  the  United  States  or  benefit  a  foreign  government  to 
the  detriment  of  the  United  States.  In  the  case  of  national  defense 
information,  a  defendant  may  show  that  he  did  not  reasonably  be- 
lieve that  the  disclosure  of  such  information  would  injure  the 
United  States  or  benefit  a  foreign  nation. 

The  proposed  revisions  drastically  change  this  picture.  Turning 
first  to  the  provisions  i-elating  to  classified  information,  while  S.  1 
does  not  deal  with  classified  information  as  such,  the  Administra- 
tion's proposal  embodied  in  S.  1400  significantly  extends  present 
law  on  this  issue.  The  effect  of  section  1124  of  S.  1400  is  to  make 
it  a  serious  crime  for  any  person  in  authorized  possession  of  any 
classified  information — not  just  classified  information  concerning 
certain  limited  areas  such  as  code  (s),  cryptographic  system  (s)  and 
communications  intelligence  as  provided  in  current  law — to  know- 
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injrly  communicate  such  information  to  an  unauthorized  person. 
The  natuT-e  of  the  classified  material  protected  under  this  provision 
is  sip;nifi('antly  broader  than  is  the  case  under  present  law. 

Furthermore,  this  committee  will  wish  to  ponder  seriously 
whether  it  washes  to  enact  a  proposal  which  permits  'a  felony  con- 
viction based  on  the  disclosui-e  of  classified  information  and  which 
explicitly  bars  the  defendant  from  having;  a  court  pass  on  the  rea- 
sonableness of  the  classification.  At  a  time  when  there  seems  to  be 
a  developing:  consensus  that  the  existino;  classification  system  has 
run  wild,  the  wisdom  of  any  such  public  policy  is  most  doubtful. 
There  is  little  solace  in  the  assurance  of  Deputy  Assistant  Attorney 
General  INIaroney  that  the  Government  now  retains  fewer  than  18.000 
classifiers — exclusive  of  CIA — particularly  in  liijht  of  the  fact  that, 
according;  to  a  1071  estimate  of  the  Department  of  Defense,  that 
Department  alone  then  had  j-oufjhly  a  million  cubic  feet  of  classi- 
fiecl  documents  in  its  active  files. 

At  the  hearino:s  on  security  classification  conducted  by  the  House 
Committee  on  Government  Operations,  there  was  ample  evidence 
and  testimony  that  even  under  the  existino;  hiw  there  is  an  immense 
abuse  of  the  classification  system.  One  witness,  a  retired  Air  Force 
security  classification  expert,  testified  that  the  disclosure  of  informa- 
tion in  at  least  991/^  percent  of  classified  Department  of  Defense 
documents  could  not  be  prejudicial  to  the  defense  interests  of  the 
United  States.  In  its  report  released  only  on  last  INIay  22  the  Com- 
mittee on  Government  Operations  concluded  that  overclassification 
is  2i:radually  weakenino;  and  eventually  destroying  the  integrity  and 
effectiveness  of  the  entire  system.  If  this  is  true  under  the  existing 
law  relating  to  national  defense  security,  no  wonder  there  is  wide- 
spread concern  among  journalists  that,  under  the  new  provisions 
of  the  Federal  Criminal  Code  which  wo  are  discussing  here,  addi- 
tional abuses  of  the  classification  system  would  be  utilized  by  those 
interested  in  keeping  information  from  the  public. 

There  are  other  provisions  of  S.  1400  and  S.  1  that  would  in  our 
view  drastically  change  existing  law  in  connection  with  the  dis- 
closure of  national  defense  information — whether  or  not  the  ma- 
terial is  classified  in  nature.  Under  present  law  18  U.S.  C.  subsec- 
tions 793  (d)  and  (e)  criminal  penalties  cover  whoever  willfully 
communicates,  delivers,  (or)  transmits  any  document,  writing,  or 
note  lelating  to  the  national  defense,  or  information  relating  to  the 
national  defense,  which  information  the  possessor  has  reason  to  be- 
lieve could  be  used  to  the  injury  of  the  United  States  or  to  the  ad- 
vantage of  any  foreign  nation".  Courts  have  interpreted  section 
798  to  require  a  specific  intent  to  harm  the  United  States  or  benefit 
a  foreign  government.  Section  1122  of  S.  1400  provides  that  a  per- 
son is  guilty  of  an  offense  if  he  knowingly  communicates  informa- 
tion relating  to  the  national  defense  to  a  person  not  authorized  to 
I'eceive  it.  This  provision  requires  only  the  intent  to  knowingly 
communicate.  The  defendant  need  not  be  shown  to  have  intended 
to  harm  the  safety  or  interests  of  the  United  States  or  benefit  a 
foreign  nati\m,  and  it  is  no  defense  to  show  that  disclosure  of  the 
national  defense  information  was  not,  in  fact,  harmful  to  the 
United  State- s  or  that  it  did  not,  in  fact,  benefit  a  foreign  nation. 
Further,  conmiunicate  is  defined  in  section  1126  to  include  impart- 
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ino;  information  *  *  *  to  the  general  public  and,  therefore,  is 
clearly  applicable  to  the  media.  While  current  law  does  not  apply 
to  the  communication  of  information  in  the  public  domain,  we 
question  Avhether  the  gathering  and  publishing  of  public  domain 
information  is  similarly  protected  in  S.  1400. 

Section  2-5B8  (a)  (1)  of  S.  1  provides  that  a  person  is  guilty  of 
an  offense  if  he  knowingly  reveals  national  defense  information  to 
an  unauthorized  person  in  a  manner  harmful  to  the  United  States. 
Significantly,  the  provision  removes  the  specific  intent  required  by 
the  actor  to  harm  the  United  States  or  benefit  a  foreign  nation 
which  is  contained  in  present  law.  Since  the  statute  removes  any 
element  of  intent  on  the  part  of  a  defendant  other  than  to  know- 
ingly communicate  such  information,  the  criteria  of  guilt  revolves 
around  whether  the  disclosure  is  in  a  manner  harmful  to  the  United 
States.  The  vagueness  of  this  phrase  in  conjunction  with  the  breadth 
of  the  provision  and  the  lessened  intent  requirement  would,  we 
believe,  have  an  inhibitory  impact  on  both  public  officials  and 
reporters  far  beyond  the  bare  words  of  the  statute. 

The  requirements  of  time  prevent  me  from  bringing  to  your 
attention  a  number  of  other  provisions  of  these  bills  which  would 
similarly  restrict  the  free  flow  of  information  to  the  public.  I 
would  only  mention  sections  2-8D3  and  2-8D4  of  S.  1  which  cover 
the  theft  of  Government  documents  and  receiving  such  stolen 
documents.  Sections  17.^1  and  1732  of  S.  1400  cover  not  only  the 
theft  and  receipt  of  Government  documents,  but  apparently  also 
cover  the  theft  of  government  information.  Presumably  a  phone 
call  by  a  Government  employee  to  a  reporter  in  which  the  contents 
of  a  Government  document  were  revealed  without  authorization 
would  create  criminal  liability  for  both  the  reporter  and  the  Gov- 
ernment employee. 

Senator  Ervin.  I  am  going  to  have  to  go  to  a  vote. 

I  want  to  say  that  this  shows  as  fine  a  recognition  of  the  interests 
of  the  public,  one  in  security,  and  the  other  in  freedom  of  the  press, 
as  I  have  ever  seen.  And  to  my  mind  we  have  a  most  peculiar  thing 
in  this  S.  1400,  section  1124.  Here  is  a  provision  which  says  that 
even  if  the  evidence  is  unlawfully  classified,  that  is,  classified  with- 
out authority  of  laAv,  whoever  receives  it  or  deals  with  it  can  be 
sent  to  the  penitentiary  as  a  felon.  Even  an  individual  Senator  or 
Congressman  who  is  given  information  which  has  been  classified 
can  be  convicted  of  a  felony  if  he  receives  it.  The  only  party  author- 
ized to  receive  it  is  a  committee  of  Congress.  And  they  can  only 
receive  it  provided  they  make  a  lawful  demand  for  it,  notwith- 
standing the  fact  that  it  has  been  unlawfully  classified. 

Mr.  Jexcks.  I  agree  with  you  completely. 

Senator  Ervix.  And  this  would  just  stop  it. 

I  compliment  you  on  a  fine  statement. 

jMr.  Jexcks.  To  complete  the  record,  let  me  close  very  briefly 
by  observing  that  in  this  Capitol  today  there  is  much  talk  of  the 
urgent  necessity  for  reforms  to  more  surely  prohibit  in  the  future 
the  spectre  of  misuse  of  high  office. 

When  we  are  talking  of  making  forward  steps  in  some  areas  to 
prevent  the  recurrence  of  such  a  spectre,  it  would  be  ironic  indeed 
if  in  the  most  important  area  of  all — the  right  of  the  public  to  be 
informed — we  were  to  take  a  backward  step. 
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None  of  tlio  i-oforms  that  liave  boon  iiiontioncd  is  as  important, 
in  our  opinion,  as  prcscrvin*:;  without  chan(2;e  the  oxistin*;  provisions 
of  law  relating  to  the  disclosure  of  classified  and  national  defense 
r(^lated  information.  Those  existing  provisions,  scattered,  as  Mr. 
Mikva  said,  throu<rh  the  Federal  Code,  for  all  their  confusions  and 
ambiouities  preserve  a  judicious  balance  between  the  needs  of 
national  security  and  the  need  for  information  about  the  activities 
and  policies  of  Government.  To  the  extent  that  they  leave  unre- 
solved problems  in  the  continuing  confrontation  between  press  and 
Go\erjnnent  it  is  the  part  of  wisdom,  we  believe,  to  allow  the  courts 
to  proceed  on  a  case-by-case  basis  to  resolve  them,  rather  than  to 
write  newh'  rigorous  laws  to  deal  with  them. 

Mr.  Blakky.  jMr.  Jencks.  I  only  have  one  or  two  questions  before 
we  close  the  meeting  as  Senator  Ervin  suggested. 

First — and  I  wonder  if  your  counsel  couldn't  respond  by  memo- 
randum rather  than  now — mention  was  made  of  Deputy  Assistant 
Attorney  General  Maronoy's  testimony  of  ]May  2.  I  wonder  if  the 
counsel  wouldn't  examine  that,  particularly  pages  4  through  13  in 
his  description  of  what  the  present  law  is.  And  I  am  sure  the 
committee  will  find  very  interesting  and  very  enlightening  your 
comments  on  his  analysis  and  construction  of  present  law.  There 
seems  to  be  developing  in  the  record  a  distinct  and  sharp  dispute 
as  to  v.'hat  present  law  is.  And  in  the  process  of  compilation  it  is 
helpful  to  get  the  starting  place  very  clear,  and  as  I  indicated 
earlier,  wlun-e  it  isn't  clear,  to  understand  that  it  isn't  clear. 

The  second  thing  is  that  I  would  be  very  interested,  and  I  am 
.sure  the  committee  would  be,  in  an  analysis  of  S.  1,  and  the  rela- 
tionship of  the  general  culpability  provisions  to  the  national  defense 
information  sections.  And  T  Avonder  if.  on  further  analysis,  your 
comments  on  page  S  might  be  restated.  There  is  some  indication  in 
there  that  there  isn't  an  intent  requirement  similar  to  "in  a  manner 
harmful  to  the  United  States." 

Mr.  Jexcks.  That  is  right. 

IMr.  Blakey.  If  that  is  the  result  as  it  bespeaks  itself  to  all 
lawyers,  perhaps  a  mistake  Avas  made.  If  on  the  other  hand,  a  more 
general  reading  of  the  Avliole  code  would  indicate  that  that  is  not 
correct,  VvO  would  be  glad  to  have  that  information  in  the  record, 
too. 

Mr.  Jexcks.  A\>  would  be  more  than  glad  to  supply  that  informa- 
tion. 

Mr.  Blakey.  In  Senator  Ervin's  name  the  meeting  is  hereby 
adjourned. 

I  AVhei(>upon,  at  12 :40  p.m.,  the  committee  was  adjourned,  subject 
to  the  call  of  the  Chair.] 

[Subsequently,  the  following  letter  and  memorandum  was  received 
in  response  to  the  above  re(iuest.] 

Columbia  Bkoaikastino  System,  Inc., 

Washiiujton,  D.V.,  October  26,  WIS. 
V.\v\.  C.  Sx'MMiT.  Esq. 

Chief  VoiiDse].  Subeommittee  on  Criminal  Laws,  and  Procedures,  Committee  on 

the  .Judiciary,  U.S.  Senate,  Old  Senate  Office  Building,  Washington,  D.C. 

Dear  Mr.  Summit:  On  June  S,  1073.  I  nppoared  liefore  the  Suhcommittoe  on 

Criniin:il    Laws   and    Proceclure.s   of   the    Senate   Coniuuttee    on    the   Judiciary 

(hereinafter  the  Subcommittee)    to  present  CBS's  views  on  certain  provisions 
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of  two  bills  currently  before  the  Subcommittee,  S.  1  and  S.  1400.  At  that  time, 
I  expressed  CBS's  opposition  to  those  provisions  of  both  bills  which  do  not, 
in  our  view,  reflect  an  appropriate  balance  of  the  government's  legitimate 
rii;ht  to  withhold  certain  sensitive  military  and  defense  information  and  the 
public's  fundamental  right  to  obtain  information  about  governmental  policies 
and  activities.  I  am  enclosing,  for  your  background  information,  a  copy  of  my 
June  s  prepared  statement. 

In  the  questioning  which  followed  my  prepared  statement,  Mr.  G.  Robert 
Blakey.  former  Chief  Counsel  to  the  Subcommittee,  pointed  out  that  there  was 
some  disagreement  among  individuals  and  groups  testifying  before  the  Sub- 
committee as  to  the  scope  of  present  law  in  this  area.  In  this  connection,  Mr. 
Rlakey  requested,  on  behalf  of  the  Subcommittee,  that  CBS  counsel  prepare  a 
memorandum  summarizing  their  interpretation  of  the  current  laws  relating  to 
the  unauthorized  disclosure  of  classified  and  national  defense  informati(m  as 
well  as  an  analysis  of  the  relationship  of  the  general  culpability  provision  of 
S.  1  to  the  national  defense  information  sections  of  that  bill. 

Pursuant  to  Mr.  Blakey's  request,  I  am  pleased  to  enclose  herewith  for  the 
Subconiniittee's  consideration  a  memorandum  i)repared  by  the  CBS  Law  Depart- 
ment containing  an  analysis  of  current  law  and  an  examination  of  relevant 
provisions  of  S.  1. 

On  behalf  of  CBS.  I  again  thank  the  Subcommittee  for  the  opportunity  to 
appear  and  express  CBS's  views  on  matters  which  we  believe  to  be  of  the  utmost 
importance.  If  you  have  any  questions  on  the  enclosed  memorandum,  please 
feel  free  to  contact  either  myself  or  Ralph  Goldberg,  Esq..  General  Attorney, 
Columbia  Broadcasting  System.  Inc.,  51  West  52nd  Street,  New  York,  New  York 
10019. 

Very  truly  yours, 

Richard  W.  Jenks. 

Attachments. 

CBS  Law  Department  MEMORA>fDUM  on  18  U.S.C.  §  793,  798  and  §  1-2A1. 

§  2-5B8  OF  S.  1 

|The  purpose  of  this  memorandum  is  to  analyze  current  provisions  of  the  Fed- 
eral Criminal  Code  relating  to  the  unauthorized  disclosure  of  national  defen.se  ^ 
and  classified  -  information.  The  analysis  of  current  law  centers  on  areas  of 
controversy  regarding  the  interpretation  of  these  provisions.  Additionally,  this 
memorandum  examines  the  natiiro  of  the  culpability  requirement  contained  in 
the  national  defense  provision  of  S.  1,^  which  bill  is  currently  under  considera- 
tion by  the  Subcommittee  on  Criminal  Laws  and  Procedures  of  the  Senate  Com- 
mittee on  the  Judiciary.^ 

An.vlysis  of  Cxjrrent  Law  Rei,ating  to  the  Disclosure  of  National 
Defense  and   Classified   Information 

18   U.  S.C.    §  §  793  (d)    and    ( e ) 

Under  present  law  (18  U.S.C.  §§  793(d)  and  (e)),  criminal  penalties  cover 
whoever  "fillfully  communicates,  delivers,  [orj  transmits  ...  to  any  person  not 
entitled  to  receive  it."  "any  document,  writing  ...  or  note  relating  to  the 
national  defense,  or  information  relating  to  the  national  defense  which  informa- 
tion the  possessor  ha.s  reason  to  believe  coiild  be  used  to  the  injury  of  the  LTnited 
States  or  to  the  advantage  of  any  foreign  nation  .  .  ." "  Subsections  793(d)  and 
(e;  further  make  criminal  the  failure  to  return  such  information  or  documents. 
Considerable  dispute  has  arisen  regarding  the  element  of  intent  necessary  to 
prove  a  violation  of  this  statute. 

In  testimony  before  the  Subcommittee,  the  Deputy  Assistant  Attorney  Gen- 
eral, of  the  Department  of  Justice's  Criminal  Division,  expressed  the  position  of 
the  Department  of  Justice  *  on  the  scope  of  present  law.  It  was  the  Department's 


MS  U.S.C.  S§  79.3(d)  and  (e). 
-1&  V.^.C.  §  798. 
o§  2-5BS(a)(l). 

*  Hereinafter  the  "Subcommittee." 

^  Spction   794   of  title  IS  covers,  inter  alia,  the  communication  of  national  defense  in- 
formntion  "to  any  foreign  government"  rather  than  "any  person"  as  in  §  793. 

*  Hereinafter  the  "Department." 
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position  that  with  respect  to  the  unauthorized  transmission  of  tangible  objects 
(e.g.,  documents,  codes,  photographs),  under  §§  793(d)  and  (e),  the  prosecution 
must  show  only  that  such  tangible  objects  relate  to  "the  national  defense,"  and 
that  a  defendant  has  transmitted  the  documents  or  other  materials  with  knowl- 
edge of  their  content.  The  Department  has  further  taken  the  position  that  under 
§§  793(d)  and  (e),  it  is  only  with  respect  to  intangible  "information"  that  the 
prosecution  must  show  that  the  defendant  intended  to  harm  the  United  States  or 
benefit  a  foreign  nation.''  Thus,  the  Department's  view  is  that  the  statute  does  not 
reipiire  proof  of  an  intent  to  harm  the  United  States  in  cases  involving  the  un- 
authorize<l  transmission  of  tangible  documents.^ 

Contrary  to  the  Department's  view,  there  is  substantial  support  for  the  posi- 
tion that '§§  793(d)  and  (e)  require  malevolent  intent  both  v.ith  resi>ect  to 
tangible  and  to  intangible  materials.  Indeed,  in  the  New  York  Times  case,'  in 
which  the  Department  unsuccessfully  attempted  to  enjoin  the  publication  by 
the  Times  and  The  Washington  Post  of  a  government-prepared  history  of  the 
Vietnam  conflict,  on  the  basis  that  its  disclosure  would  harm  the  security  of 
the  United  States,  the  District  Court  held  that  the  prosecution  must  prove  an 
intent  to  harm  the  United  States  with  respect  to  tangible  documents. 

The  District  Court,  in  the  Times  case,  relied  on  the  Supreme  Court's  decision 
in  Gorin  v.  United  States}°  In  Gorin  the  Supreme  Court  upheld  the  constitu- 
tionality of  the  predecessor  to  current  §  794  against  charges  of  vaguene-ss.  The 
Court  held  that  the  phrase  "relating  to  the  national  defense"  was  not  uncon- 
stitutionally vague  since  a  defendant  must  be  shown  to  have  possessed  the  req- 
uisite intent  to  harm  the  United  States.  The  Supreme  Court's  decision  in  Gorin, 
we  believe,  substantiates  the  position  that  proof  of  a  malevolent  intent  is  a 
necessary  element  of  a  prosecution  alleging  the  disclosure  of  national  defense 
information. 

In  testimony  before  the  Subcommittee,  the  Department's  spokesman  justified 
limiting  the  requirement  of  a  showing  that  a  defendant  intended  to  harm  the 
United  States  or  benefit  a  foreign  nation  only  to  cases  involving  intangible  "in- 
formation" on  the  ground  that  tangible  documents  will  "in  all  likelihood"  con- 
tain a  classification  which  would  alert  an  individual  that  the  unauthorized  trans- 
mission of  such  material  constitutes  a  crime."  Any  reasonable  person,  it  was 
argued,  would  realize  that  the  unauthorized  transmission  of  a  document  marked, 
e.g.,  "Top  Secret"  would  subject  that  person  to  criminal  penalties.  We  would 
suggest,  however,  that  any  interpretation  of  a  criminal  provision  with  a  penalty 
of  up  to  ten  years  in  prison,  which  deletes  an  element  of  scienter,  while  relying 
on  the  "likelihood"  that  all  documents  relating  to  national  security  will,  in 
fact,  be  classified,  would  raise  serious  questions  as  to  the  constitutionality  of 
that  provision,  as  applied. 

It  would  therefore  appear  that  the  Department's  position,  that  in  prosecu- 
tions involving  tangible  documents  to  malevolent  intent  is  required  in  order  to 
prove  a  violation  of  §  793,  is  open  to  substantial  question.  It  seems  reasonable. 


■^  Spp  Report  of  Proceedinqs,  Hearinqs  held  before  l?nhcommittee  on  Criminal  Lntcs  and 
Proceduren  of  fhe  Committee  on  the  Judiciary  (hereinafter  Report  of  Proceedings) ,  vol.  11 
at  000    (Mav  2.   197."?).  The  Department  cited  pxoerpts  from  the  legislative  historv  of  the 
19.50  amendments  to   §§793  and  794  to  support  its  position.   See.   Senate  Kept.  427,  SOth 
Contr..  1st  SPSS.  (1949).  p.  7  ;  House  Kept.  .S112,  Rlst  Cons..  2d  sess.  (]9.-)0),  p.  .52. 

*  The  controversy  over  whether  an  intent  to  injure  the  TTnited  States  is  necessary  in  all 
cases  under  §§  793(d)   and    (e)   revolyes  around  whether  the  intent  requirement  contained 
in  the  phrase  "which  information  the  possessor  has  reason  to  believe  could  be  used  to  the 
Ininry  of  the  TTnitod   States  or  to  the  advantage  of  any  foreitrn  nation"  applies  solely  to 
"information"  or  to  the  precpdinsr  words  "any  document,  writing  or  note  relating  to  the 
national  defense,"  The  phrase  "which  information  the  possessor  has  reason  to  believe  could 
be  used  to  the  iniury  of  the  TTnited  States  or  to  the  ndvantago  of  any  foreign  nation"  was 
Inserted  in   the  statute  in  19.50  amendments  which  split   §  793(d)    into  current   §§  793fd) 
an'l   (e)    fSee  fi4  StU.  0<57K 

Tt  has  boon  nrcuod  that  irrespective  of  the  19.50  amendments,  the  use  of  the  word  "wlll- 
fnllv"  in  ?  793  (see  text  nocoiiipanving  Fn.  5)  rennires  the  govornmont  to  prnvo  the  de- 
fendant intended  to  harm  the  TTnited  Statos.  In  construing  another  section  of  the  Espionage 
Act  (IS  T^.S.r.  §  2.">SR>  whif'h  makes  it  a  crime  to  "willfullv  cause"  insnlionlination  in  tho 
armed   forces  or  to   "willfullv  obstruct  militarv  recruitment"  the  Supreme  Pourt  required  : 

"n  specific  intent  or  evil  purpose  *  *  *  to  cause  insubordination  or  disloyalty  or  to 
obstruct  the  recruiting  and  enlistment  service.  This  reciuirement  of  a  specific  intent  springs 
from  tho  statutory  use  of  tho  word  'willfully.'  That  word,  when  viowed  in  the  context  of 
a  liiglily  iieiial  statute  restricting  freedom  of  expression,  must  be  taken  to  mean  deliberately 
and  with  a  specific  iiurposo  to  do  the  acts  [iroscrilied  by  Congress."  (Hditzel  v.  Vnitrd 
Statrx.  .'',22  TT.S.   r.SO,  fiSfi   (1944).   See  also  Devnix  v.   C.S.,  341  T'.S.  494.  409-500   (1951)). 

»t/..Sr.  v.  New  York  Times  32S  F.  Supp.  324,  aff'd,  403  U.S.  713  (1971). 
W312  TT.S.  19   (1941). 

^1  See  Report  of  Proceedings,  vol.  11  at  900. 
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on  the  basis  of  the  Gorin  decision  tliat  both  with  respect  to  the  unauthorized  dis- 
closure of  tangible  documents  and  intangible  information,  the  prosecution  is  re- 
quired under  present  law  to  prove  an  intent  to  injure  the  United  States  or 
benefit  a  foreign  government.^ 

18  U.S.C.  §  758 

Another  provision  of  current  law  which  has  generated  differing  inteipretations 
is  18  U.S.C.  §  79S,  which  proscribes  the  knowing  and  willful  communication  or  use 
of  certain  restricted  types  of  '■classified  information"  relating  to  codes,  crypto- 
graphic and  communications  intelligence  information  ^"  "in  any  manner  prejudi- 
cial to  the  safety  or  interest  of  the  United  States  or  for  the  benefit  of  any  foreign 
government  to  the  detriment  of  the  United  States." 

The  Department  took  the  position,  before  the  Subcommittee,"  that  §  798  covers 
a  broad  category  of  "classified  information"  '^  and  suggested  that  under  present 
law  a  defendant,  in  a  prosecution  under  §  79S,  may  not  raise  the  impropriety  of 
the  government's  original  act  of  classification.  Accordingly,  the  Department  con- 
tended that  even  under  present  law  a  defendant  may  not  show  that  the  govern- 
ment was  in  error  in  classifying  a  document  as  essential  to  the  national  security. 
A  defendant  could  therefore  be  convicted  for  communicating  harmless  or  irrel- 
evant information. 

The  contention  that  §  798  applies  to  a  broad  category  of  classified  information 
would  appear  contrary  to  the  intent  of  Congress  in  enacting  §  798.  The  legislative 
history  of  the  section  seems  to  indicate  that  §  798  was  intended  to  apply  to  very 
limited  types  of  classified  information.^"  Indeed  §  798,  which  covers  the  trans- 
mission of  a  limited  class  of  information  by  any  person,  may  be  contrasted  with 


1- There  is  additionally  some  controversy  over  whether  §§  79.3  (d)  and  (e)  are  applicable 
to  publication  of  proscribed  materials  by  the  news  media.  Sections  79.3  (d)  and  (e)  apply 
to  any  person  who  "communicates,  delivers  [or]  transmits"  national  defense  information. 
However,  other  related  provisions  of  title  IS  specifically  cover  the  publication  of  protected 
information.  Thus.  18  U.S.C.  §  794(b),  applies  to  "[wjhoever  in  time  of  war,  with  intent 
that  the  same  shall  be  communicated  to  the  enemy,  collects,  records,  puMi.thes,  or  com- 
municates .  .  .  [the  disposition  of  the  armed  forces]"  (emphasis  supplied).  18  U.S.C. 
S  798  applies  to  whoever  "communicates,  furnishes,  transmits,  or  otherwise  makes  avail- 
able ...  or  publishes"  certain  types  of  classified  information  (emphasis  supplied).  (See 
also  18  U.S.C.  S  797).  It  has  been  suggested  that  absence  of  a  proscription  on  publishing 
In  §§  793(d)  and  (e)  results  from  First  Amendment  considerations.  (See  Mr.  .Justice 
Black's  concurring  opinion  in  Neic  York.  Times  v.  U.S.,  403  U.S.  713  at  721-722  (1971)). 
The  Supreme  Court,  in  interpreting  current  law,  has  never  ruled  that  the  word  "com- 
municate" contained  in  §§  793(d)  and  (e)  is  equivalent  to  "publish."  Indeed,  in  Netc 
York  Times  v.  U.S.,  cited  supra.  Chief  Justice  Burger  and  Justices  Brennan,  Marshall, 
Harlan  and  Blackman  refused  to  reach  this  issue.  Justices  White  and  Stewart  indicated 
that  the  two  words  are  interchangeable,  and  Justice  Douglas  (with  Justice  Black  con- 
curring) took  an  opposite  view.  In  that  case,  however,  the  District  Court  had  held  that 
"communicate"  does  not  mean  "to  publish."  (See  403  U.S.  at  745.) 
1^  Section  798  provides  in  part : 

"(a)  AVhoever  knowingly  and  wnllfully  communicates,  furnishes,  transmits,  or 
otherwise  makes  available  to  an  unauthorized  person,  or  publishes,  or  uses  in  any 
manner  prejudicial  to  the  safety  or  interest  of  the  United  States  or  for  the  benefit  of 
any  foreign  government  to  the  detriment  of  the  United  States  any  classified 
information — • 

(1)  concerning  the  nature,  preparation,  or  use  of  any  code,  cipher,  or  cryptographic 
system  of  the  United  States  or  any  foreign  government ;  or 

(2)  concerning  the  design,  construction,  use.  maintenance,  or  repair  of  any  device, 
apparatus,  or  appliance  used  or  prepared  or  planned  for  use  by  the  United  States  or 
any  foreign  government  for  cryptographic  or  communication  intelligence  purposes  ;  or 

(3)  concerning  the  communication  intelligence  activities  of  the  United  States  or 
any  foreign  government ;  or 

(4)  obtained  by  the  processes  of  communication  intelligence  from  the  communica- 
tions of  any  foreign  government,  knowing  the  same  to  have  been  obtained  by  such 
processes — 

Shall  be  fined  not  more  than  $10,000  or  imprisoned  not  more  than  ten  years,  or  both." 

1*  Report  of  Proceedings,  vol.  11  at  905-906. 

1=  See  fn.  14. 

1"  See  S.  Kept.  No.  Ill,  81st  Cong.,  2d  sess. : 

"This  bill  [now  18  U.S.C.  §  798]  Is  an  attempt  to  provide  *  *  *  legislation  for 
only  a  small  category  of  classified  matter,  a  category  which  is  both  vital  and  vulner- 
able to  an  almost  unique  degree. 

"Earlier  versions  of  this  same  bill  *  *  *  would  have  penalized  the  revelation  or 
publication,  not  only  of  direct  information  about  United  States  codes  and  ciphers 
themselves,  but  of  information  transmitted  in  United  States  codes  and  ciphers.  This 
provision  is  not  included  in  the  present  version.  Under  the  bill  as  now  drafted  there 
is  no  penalty  for  publishing  the  contents  of  United  States  Government  communications 
(except,  of  course,  those  which  reveal  information  in  the  categories  directly  protected 
by  the  bill  itself).  Even  the  texts  of  coded  Government  mossnges  can  be  puMished 
without  penalty  as  far  as  this  bill  is  concerned,  whether  released  for  such  publication 
by  due  authority  of  a  Government  oenartment  or  passed  out  without  antho'-ity  or 
against  orders  by  personnel  of  a  department.  In  the  latter  case,  of  course,  the  Govern- 
ment personnel  involved  might  be  subject  to  punishment  bv  administrative  action  but 
not,  it  is  noted,  under  the  provisions  of  this  bill." 
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two  other  provisions  of  Title  18  covering  the  transmission  of  classified  informa- 
tion. These  other  provisions,  while  covering  a  broader  class  of  information,  are 
applicable  to  a  limited  class  of  individuals."  These  contrasting  provisions  lend 
support  to  the  position  that  Congress  very  carefully  delineated  the  type  of  infor- 
niiitidii  covered  by  §  70S,  in  light  of  the  general  applicability  of  the  provision  to 
any  individuals  transmitting  the  proscribed  information. 

Although  the  Department,  in  its  testimony  before  the  Subcommittee,  took  the 
position  that,  under  IS  U.S.C.  §  79S,  the  propriety  of  the  classification  of  a  docu- 
ment  may   not  be  challenged,'*  the  issue  has  never  been  clearly  resolved.   It 
would  apjiear,  however,  that  any  resolution  of  tliis  issue  should  fnvor  allowiTig  a 
defendant  to  prove  improper  classification.  The  Department's  reliance  on  r..S'.  v. 
Slrarberk '"  is,  we  l)elieve.  misplaced.  Scarhcrk,  in  holding  that  a  defendant  may 
not  raise  tJie  propriety  of  a  classification,  dealt  with  a  criminal  prosecution  under 
50  U.S.C.   §  783(b).'"  As  indicated  .ibove,  this  provision,  unlike  §708,  covers  a 
limited  class  of  individuals.  Not  only  is  §  783(b)  limited  to  disclo.sure  of  classi- 
fied information  by  government  employees,  the  statute  further  requires  that  such 
employees  have  reason  to  believe  that  the  unauthorized  recipient  of  any  classi- 
fied information  is  a  representative  of  a  foreign  government  or  a  member  of  a 
"Communist  organization."  It  is  significant  that,  in  frarherk,  the  Court  noted: 
"The  class  to  which  the  statute  [§7S3(b)]  applies  is  a  relatively  small 
group — employees  of  the  Federal   Government.   This  group  is  not  only   a 
limited  one:  it  is  a  well-informed  one.  Ffd<^ral  employees  are  subject  to  the 
orders  of  their  superiors  and  are  infoi-med  by  .statutes,  regulations,  other 
published  directives,  and  oral  instructions,  as  to  what  they  shall  or  shall 
not  do  in   connection   with   their  Government  employment."  ^ 
Tn  contrast  to  the  limi*^ed  rO-'cc  nf  weTl-iiiforn>ed  Fedenl  emplovees  to  M-hiV'li 
§  783(b)   is  applicable,  18  U.S.C.  §  708  covers  the  transmission  of  classified  in- 
formation by  any  person.  Additionally,  18  U.S.C.  ?  708  is  a  more  broadly  drawn 
statute  insofar  as  it  covers  the  communication  of  such  information  to  anyone, 
whereas  §  703(b)    requires  that  the  person  transmitting  the  information  have 
knowledge  that  the  recipient  is  a  member  of  a   "Communist  organization"  or 
a  representative  of  a  foreign  government.  It  would  appear  that  the  marked  con- 
trast in  the  scope  of  these  two  provisions  pi*er-Iudes  the  npjilicatiO'i  of  the  Sear- 
beck  decision  in  interpreting  §708.  Indeed,  the  U.S^.  v.  Enxcnhrrn-  the  is'^ne  r>^ 
imnroper  classification  was  raised  by  the  defendant  in  a  prosecution  under  18 
U.S.C.  §  704.  While  §704  relates  to  the  unauthorized  transmission  of  national  de- 
fense information  and.  by  its  terms,  does  not  require  proof  that  the  materials 
in  ouestion  were  classified,  the  Court  nonetheless  upheld  the  defendant's  right 
to  offer  proof  that  documents  were  improperly  classified. 

To  sul)Stnntiate  the  view  that  a  defendant  may  not  raise  the  issue  of  improjier 
classification,  the  Department  argued  that  to  allow  a  defendant  to  do  so  would 
be  to  defeat  the  purpose  of  the  statute,  which  is  to  allow  the  government  to 
prosecute  violators  without  the  necessity  of  disclosing  national  .security  informa- 
tion. However,  under  §  798  the  government  would,  in  any  event,  have  to  demon- 
strate that  the  classified  materials  in  issue  fall  within  the  categories  specified 
in  the  statute."  A  defendant  w^nld  Vie  unable  to  show  that  the  infortnation  does 
not  concern  one  of  these  classifications  unless  the  substance  of  the  information 
is  put  into  evidence. 


"  .50  U.S.C.  §  7.'=!.1(h)  provldps.  in  substance,  thnt  it  is  nnl.iwful  : 

"for  .nnv  offirTT  or  pnmlo^-pp  of  tlif>  Unitofl  Stn^'ps  *  *  *  to  coTii'iMirifftp  *  *  *  to 
nnv  othor  nprson  who'n  '■iifh  offlfor  or  pinplovpp  knows  or  hns  rpason  to  Jip'ipvp  to  hp 
an  arpnt  or  rpnrpf-pntntivp  of  iny  forpi'"i  trovprnniPnt  o-  an  o'^^'pr  or  mornhpr  of  any 
ronnT''ir'St  orcani'^iat'on  *  *  *  nnv  inform-ition  of  a  Ui"''  which  s;liall  havo  hpon 
r-la'-sifipfl  *  *  *  ,Ts  nfl'pctin?  tlip  spcnvitv  of  thp  T'nitpd  Statps.  knowing  or  hav'nc 
ronton  tn  know  that  sncti  Infori'ia tion  has  bppn  so  olassifiP'i.    *    *    *  " 

42  V.^r'.  S  2277  nrovidps  in  rflpvant  part  : 

"Wl'oovpr.  heini:  or  havintr  hppn  an  pmploypp  or  mpnihcr  of  thp  T.'VtoTni''  K"prTvl 
Co'timission.  a  mpmhpr  of  thp  .XrniPfl  Forcps.  an  pth'^Io^pp  of  an  arpnpv  o^  thp  Ur-Upd 
StatPS,  or  hPins  or  liaving  hppn  a  contractor  of  thp  Commission  or  of  an  asency  of  the 
Unitpfl  States  *  *  *  knowingly  conuminicatcs.  or  whoever  conspires  to  conniinnipatp 
or  to  reppivp,  ,nny  Restrictpd  Data,  knowing  or  havintr  reason  to  believe  that  such  flat.a 
!«  Kpstripfpi  Dnta.  to  any  pprson  not  anthori'/p(i  to  rpccive  Restricted  Data  *  *  * 
shaU    *    *    *   be  pnnishahlp  bv  a  finp  of  not  morp  tlian  $2,500." 

i"  Sep  Report  rti  Prnrrc(l>n(/x.  vol.  11    at  OlS.  021 

"  :'.17  F.  2fl  r.4n  (D.C.  Cir.  1962)  cert,  denied  S3  S.  Ct.  ISO?  (ine."?). 

^    Spp  fn.  17. 

=1  .'^17  F.  2(1  at  550. 

="  10S  F.  Siinp.  798,  808  (S.D.N.T.).  aff'd  195  F.  2d  SS.^  (2d  Cir.  1952). 

M  See  Fn.  13. 
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While  the  issue  has  never  been  clearly  resolved,  it  appears,  for  the  foregoing 
reasons,  that  a  defendant  should  be  able,  under  §  798,  to  raise  the  propriety  of 
the  government's  classification. 

Culpability  Requirement  of  the  National  Defense  Provision  of  S.  1 

In  its  prepared  statement  before  the  Subcommittee,  CBS  suggested  that  as 
liresently  written,  no  specific  intent  to  harm  the  United  States  is  necessary  in 
order  for  a  person  to  be  foiuid  guilty  of  transmitting  national  defense  informa- 
tion in  violation  of  i:)  l'-riKS(  a )  ( 1 )  of  S.  1.  CRS  irulicated  th.-it  unrlei-  !?  li-lBS 
(a)  (1)  apparently  all  that  is  necessary  for  conviction  is  ijroof  that  a  defendant, 
in  an  unauthorized  maimer,  has  revealed  national  defense  information,  knowing 
the  sensitive  nature  of  such  information.  In  its  testimony,  CBS  suggested  that 
while  the  statute  ai)pears  to  require  proof  that  the  effect  of  tlie  unauthorized 
transmission  has  been  to  harm  the  safety  of  the  United  States,  the  statute  does 
not  appear  to  require  proof  that  the  defendant  Intended  such  result. 

Mr.  Blakey,  the  former  Chief  Counsel  to  the  Subcommittee,  however,  raised 
the  question  of  whether  an  intent  to  harm  the  safety  of  the  United  States  should 
lie  read  into  S2-5B8(a)(l)  as  a  result  of  the  application  of  §  1-2A1,  the  gen- 
eral culpability  provision  of  S.  1. 

The  position  that  §2-5BS(a)(l)  contains  a  scienter  requirement  is  appar- 
ently based  on  the  use  of  the  word  "knowingly"  in  that  section.  The  provision 
creates  criminal  liability  if  a  person  "in  a  manner  harmful  to  the  safety  of  the 
United  States  ...  1)  knowingly  reveals  national  defense  information."  Despite 
the  plain  words  of  the  statute,  which  seem  to  require  no  intent  to  harm  the 
United  States,  it  has  been  argued,  we  believe  incorrectly,  that  under  this  pro- 
vision, a  person  nuist  knoiv  that  his  conduct  probably  will  be  harmful  to  the 
I'nited  States.'*  This  conclusion  is  apparently  reached  by  reading  into  §  2-5B.S 
(a)(1),  the  definition  of  "knowingly"  contained  in  S  1-2A1.  That  term  is  defined 
as  follows  in  §  l-2Al(a)  : 

"A  person  engages  in  conduct  ...  (3)  'knowingly'  with  respect  to  his 
conduct  or  to  attendant  circumstances  when  he  is  aware  of  the  quality  of 
his  conduct  or  that  those  circumstances  probably  exist.  A  person  acts  know- 
ingly with  respect  to  a  result  of  his  conduct  when  he  is  aware  that  his 
conduct  will  probably  cause  that  result.  .  .  ." 
Section  l-2Al(b)   provides  in  part  that: 

"Except   as   otherwise   provided,    a   person   does   not   commit  an   offense 
unless  he  acts  culpably  with  respect  to  each  element  of  the  offense.  .  .  ." 
Further,   §l-2Al(d)    provides  that  "if  the  statute  or  section: 

(1)  defining  an  offense  prescribes  the  kind  of  culpability  that  is  sufficient 

for   its   commission,    without   distingiiishing  among  the   elements   of   such 

offense,  that  kind  of  culpability  applies  to  every  element  of  the  offense.  .  .  ." 

Based   upon    §  1-2A1,    it   is   argued   that   a   person   must   act   culpaldy    with 

respect  to  all  elements  of  an  offense,  and  harm  to  the  United   States  is  an 

element  of  §  2-5B8.  Consequently,  it  is  suggested  that  under  §2-5BS(a)  (1),  a 

person  must  be  aware  that  his  conduct  will  probably  cause  harm  to  the  safety 

to  the  United  States. 

It  seems  clear  that  the  authors  of  S.  1  recognized  that  an  intent  to  harm 
the  United  States  must,  of  necessity,  be  included  in  the  national  security  pro- 
vision in  order  to  save  the  provision  from  charges  of  unconstitutional  vagueness. 
The  Supreme  Court's  decision  in  Gorin  v.  United  States  mandates  such  an 
intent  requirement,  and  the  Department  supported  this  position  in  testimony 
before  the  Sul)couunittee.^  We  suggest,  however,  that  the  bill  is  most  ambiguous 
in  spelling  out  the  required  intent.""  The  constitutionality  of  the  provision  is 
therefore  "called  into  question  since  the  language  employed  does  not  appear  to 
be  "sufficiently  definite  to  apprise  the  public  of  prohibited  activities." "'  In  light 
of  the  severe  criminal  penalties  contained  in  the  national  security  provisions  of 
S.  1,  it  is  essential  that  its  language  be  clear  and  concise  so  that  there  is 
alisolutely  no  question  as  to  what  type  of  conduct  is  proscribed  by  the  statute. 


24  Roe  Report  of  Procecdingit,  vol.  14,  at  1221  (.Tnnp  8,  1973). 

25  Sop  Report  of  Proeeedingi^,  vol.  11,  at  i)4!i. 

^Indei'd,  the  lack  of  clarity  in  the  statute  i-'  ajipnrent  from  the  fact  that  a  number  of 
organizations,  including,'  CBS,  testif.vins  hefore  the  Siibconmilttee  exiiressed  their  he'ipf  thnt 
no  intent  to  harm  the  United  States  Is  necessar.v  ia  order  to  constitute  criminal  conduct 
un'ler   is  2-r.BS. 

-'  312  U.S.  at  28. 
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In  any  event,  any  attempt  to  add  an  element  of  intent  l»y  reading  into  §  2-5BS 
the  general  culpal»ility  provision  fails  to  provide  clear  guidance.  Indeed,  the 
application  of  S  1-2A1  is  so  nnclear,  a  Court  could  conceivably  find  that  §  2-5B8 
re<!uires  no  finding  of  an  intent  to  injure  the  United  States. 

Various  provisions  of  the  statute  appear  to  lead  reasonably  to  the  conclusion 
that  no  intent  to  harm  the  T'nited  States  is  required  under  §2-5B8(a)(l)  as 
presently  written.-"*  For  example,  while  it  is  argued  that  an  intent  to  harm  the 
United  States  should  be  read  into  §  2-5BS,  the  provision  of  S.  1  immediately 
preceding  §  2-5B8  crprcanly  contains  the  intent  reijuirement  in  the  jirovision 
itself.  This  section,  §2-5B7(a),  provides  that:  "a  person  is  guilty  of  espionage 
if:  (1)  with  kvoivlcdge  that  the  information  is  to  be  used,  to  the  injury  of  the 
United  States  or  to  the  advantage  of  a,  forcitjn  power,  he  gathers,  obtains,  or  re- 
veals national  defense  information  for  or  to  a  ff)reign  power  or  an  agent  of  such 
power.  .  .  ."  (emphasis  supplied)  An  obvious  incon.sisteney  exists  between  §§2- 
f)B7  and  2-.~tB8  since,  by  its  language,  one  re(|uires  knowledge  that  the  informa- 
tion will  harm  the  United  States,  while  the  latter  only  requires,  by  its  express 
wording,  that  the  information  be  transmitted  "in  a  manner  harmful  to  the 
safety  of  the  United  States."  A  reasonable  conclusion  may  consequently  be 
drawn  that  §  2-5BS  does  not  require  an  intent  to  harm  the  T'nited  States. 

Further,  the  language  "in  a  manner  harmful  to  the  safety  of  the  United 
States"  conforms,  in  essence,  to  the  wording  of  current  §  798,™  which  makes  il- 
legal the  transmission  of  certain  classified  information.  Although  it  is  suggested 
that  these  words  imply  an  intent  requirement  in  §  2-.oB8,  no  such  intent  require- 
ment has  been  ascribed  by  the  Department  to  §  798,^  and  the  Brown  Commis- 
sion specifically  stated  that  §  798  does  not  require  proof  of  an  intent  to  injure 
the  United  States.^  Statutory  precedent,  therefore,  would  not  appear  to  support 
a  view  that  present  wording  of  §  2-5B8  requires  an  intent  to  injure  the  United 
States. 

As  indicated  above,  a  malevolent  intent  to  injure  the  United  States  is,  we  be- 
lieve, constitutionally  required,  as  set  forth  in  the  Gorin  decision,  in  any  statute, 
such  as  §  2-5B8(a)  of  S.  1,  which  provides  criminal  penalties  for  the  unauthor- 
ized transmission  of  national  defense  information.  For  the  foregoing  reasons. 
It  is  our  view  that  §  2-.5B8,  as  presently  constituted,  does  not  clearly  include  a 
requirement  that  a  defendant  act  with  intent  to  injure  the  safety  of  the  United 
States  and  must  be  amended  in  that  respect. 


The  Authors  League  of  America.  Inc., 

New  York,  N.Y.,  July  16,  WIS. 
Hon.  John  L.  McClellan. 

ChaArman,  Subcommittee  on  Criminal  Laws  and  Procedures,  Committee  on  the 
Judiciary,  Washington,  B.C. 

Dear  Chairman  McClellan  :  Thank  you  very  much  for  your  invitation  to 
supplement  our  statement  of  June  8,  1973  concerning  Sec.  2-9F5  of  S.  1  and 
Sec.  1851  of  S.  1400,  in  light  of  the  Supreme  Court's  June  21st  decisions  in 
Miller  v-  California,  Paris  Adult  Theatre  v.  Slaton  and  the  other  cases  decided 
on  that  day. 

For  the  reasons  indicated  below,  we  believe  that  Sec.  2-9F5  and  Sec.  IRnt 
are  unconstituHonal  under  the  three-part  standard  formulated  bv  Chief  .Justice 
Burger   in   Miller   v.    Calif OT^iia;   and,    for   the   reasons   discussed   below,    we 


28Thp  apnlioabilitv  of  S  1-2A1  to  S  2-f;T5R  is  fnrtliPr  oonfnsorl  hv  Taniriins'p  ?ti  5  l-SAlfh^ 
which  RppTtiR  to  providp  that  if  the  plain  lansniape  of  any  provision  of  S.  1  nppatps  an 
Intent  reqnirement  with  respect  to  any  element  of  that  provision,  then  §  1-2A1  is  Inap- 
piirahlp.  Section  l-2Al(h1  stntps.  in  part; 

"Tf   thp   statute   or   section   definins   an    offense  dops   not  prpscribp   any   cnlnahility 
with  respect  to  some  or  all  of  the  elements  of  the  offense,  culpability  is  nevertheless 
rpfinirpfl  unless  .   .    .    (?,)   on  intrni  in  imjio'^r  Unhilitt/  without  ciilpahilitp  as  to  those 
elements  is  otherwise  present."  (emphasis  supplied) 
The  nlaln   l.nnsniaee  of  5  2-.'iBS  annears  to  impose  liability  without  proof  of  intent  to 
harm  the  TTnitefl   Statps.  Conspqupntly.  a  court  mipht  reasonably  conclude  that  a  lofrical 
construction  of  §  2-5B8  negates  the  applicability  of  the  general  culpability  provision. 
20  Rpp  -pn.  13. 

•■'"  Spc  Report  of  Proreeilinos.  Vol.  11.  nt  p.  OO.'i. 

'^  Workina  Papers  of  the  National  Commission  on  Reform  of  Federal  Criminal  Laws, 
Vol.  1.  p.  4.51.  While  the  issue  has  upvcr  boon  lifirntc'i.  it  would  seeni  tbnt  Gorin  mav 
indeed  require  that  a  malevolent  intent  to  injure  the  TTnited  States  be  read  into  §  T98. 
This  view  is,  of  course,  contrary  to  the  Brown  Commission's  and  the  Department's  read- 
ing of  §  798 
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urge  the  Subcommittee  to  make  the  changes  in  these   sections   I'ecommended 
in  our  June  8th  statement. 

SEC.  1851    (S.  1400) 

In  Miller  v.  California,  Chief  Justice  Burger  said  that  because  of  the 
"inherent  dangers  of  uudertaliing  to  regulate  any  form  of  expression  • . . 
State  statutes  designed  to  regulate  obscene  materials  must  be  carefully 
limited".  And  state  regulation,  he  said,  must  "be  limited  to  works  "which, 
taken  as  a  whole,  appeal  to  the  prurient  intei-est  in  sex,  "which  portray 
sexual  conduct  in  a  patently  offensive  way  "and  which,  taken  as  a  whole,  do 
not  have  serious  literary,  artistic,  political  or  scientific  value." 

Sec.  1851  does  not  comply  with  these  standards.  It  would  make  a  book 
or  film  "obscene"  if  it  contained  "an  explicit  representation  or  detailed 
written  or  verbal  description  of  an  act  of  sexual  intercourse"  unless  that 
description  was  a  minor  portion  of  the  entire  work,  and  unless  that  minor 
portion  is  "reasonably  necessary  and  appropriate"  to  fulfil  the  work's  artistic 
and  literary  purpose,  and  is  not  included  primarily  to  stimulate  prurient 
interest. 

This  test  judges  the  prurient  interest  of  a  portion  of  a  work,  and  a  minor 
portion  at  that — if  the  descriptions  of  sexual  conduct  occupies  more  than  a 
minor  portion,  the  book  or  film  would  be  obscene  per  se  under  this  provision. 
Thus,  at  the  outset.  Sec.  1851  falls,  because  under  the  Miller  test — a  book 
or  film  cannot  be  obscene  if,  taken  as  a  tvhole,  the  work  does  not  appeal  to 
prurient  interest,  even  though  a  minor  portion,  or  more,  may  contain  detailed 
descriptions  of  sexual  conduct. 

Section  1851  is  also  unconstitutional  under  the  Miller  test  because  it  would 
make  a  work  unconstitutional  even  though  its  detailed  descriptions  of  sex 
were  not  "patently  offensive."  Under  Miller,  a  book,  film  or  play  which 
contains  detailed  descriptions  or  depictions  of  sexual  conduct  cannot  be  ruled 
obscene  if  these  are  not  "patently  offensive." 

Section  1851  is  also  unconstitutional  under  the  Miller  test  because  it  would 
make  a  work  unconstitutional  even  though,  taken  as  a  whole,  it  has  serious 
literary,  artistic,  scientific  or  political  value.  Section  1851  tries  to  fashion 
a  far  more  restrictive  standard.  It  would  only  take  literary  or  artistic 
considerations  into  account  if  sexual  descriptions  were  confined  to  a  "minor 
portion"  of  a  work,  and  then  would  require  proof  that  the  description  "was 
reasonably  necessary  or  appropriate  to  the  integrity  of  (the  work)  to  fulfill 
an  artistic,  scientific  or  literary  purpose".  The  Miller  test  does  not  allow 
such  a  confined  analysis,  nor  does  it  require  the  author,  in  effect,  to  .iu^tify 
his  use  of  sexual  description.  The  third  test  formulated  by  Chief  .Justice 
Burger  in  Miller  v.  California,  is  that  the  work  "taken  as  a  whole"  (not  the 
sexual  passages)  does  not  have  serious  literary,  artistic,  political  or  scientific 
value. 

If  the  book,  play  or  film — taken  as  a  whole — does  have  serious  literary,, 
artistic  or  scientific  value,  it  cannot  be  held  obscene  by  a  state  or  federal 
court — even  though  the  work  contains  detailed  descriptions  or  depictions 
of  sexual  conduct,  which  occupy  more  than  a  minor  portion  of  its  content 
and  regardless  of  whether  a  judge  or  jury  thinks  these  passages  were 
reasonably  necessary  or  appropriate  to  fulfill  such  purposes.  Moreover,  if 
the  work — taken  as  a  whole — does  have  serious  literary,  artistic  or  scientific 
value,  it  cannot  be  held  obscene  by  a  state  or  federal  court — even  though  it 
contains  detailed  descriptions  or  depictions  of  sexual  conduct  which  are 
patently  offensive  and  even  though  the  work,  taken  as  a  whole,  appeals  to 
prurient  interest- 
It  should  also  be  noted  that  in  his  Miller  v.  California  opinion,  Chief  Justice 
Burger  said  "we  confine  the  permissible  scope  of  such  regulation  (of  obscene 
materials)  to  works  which  depict  or  describe  sexual  conduct".  Section  1851 
seeks  to  transcend  that  limit  and  regulate  acts  of  "violence",  which  it  cannot 
constitutionally  do  under  the  Miller  standard. 

SEC.   2-9F5    (S.l) 

Section  2-9F5  does  not  comply  with  the  Miller  v.  California  standard  be- 
cause the  section  would,  unconstitutionally,  permit  a  court  to  rule  that  a 
book  or  play  was  obscene,  even  though — taken   as  a   whole — it    has    serious 
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literary,  artistic  or  scientific  value.  Obviously,  the  section  must  be  amended 
to  inelnde  this  third  portion  of  the  Miller  standard. 

For  the  reasons  just  indicated,  those  provisions  of  the  section  tliat  attempt 
to  embrace  "violent  behavior"  in  its  definition  of  "obscenity"  are  unconstitu- 
tional under  Miller  v.  Valifornia. 

Section  'J-1)F5  does  not  give  a  "specific  definition"  of  the  sexual  conduct 
whicli  cannot  be  described  a  patently  offensive  way. 

In  our  June  8th  statement  we  urged  that  the  provisions  of  subsection  (c), 
allowing  tlie  application  of  the  "standards  generally  accepted  in  the  judicial 
district"  of  distrii)ution  be  applied  in  determining  appeal  to  prurient  interest 
and  patent  offensiveness  be  deleted,  and  that  a  national  standard  be  applied. 
Miller  v.  California  provides  that  in  a  prosecution  under  a  state  statute, 
the  standard  of  the  "state"  community  may  be  applied  in  determining  wiiether 
there  is  such  appeal  or  offensiveness.  But  nothing  in  Miller  suggests  tliat  in 
a  i)rosecution  under  tlie  single  Federal  statute,  the  community  standard  may 
vary  througliout  the  United  States,  from  one  district  to  another.  Moreover, 
it  would  be  chaotic,  to  have  one  standard  apply  in  the  State  of  New  York, 
for  example,  in  a  state  prosecution  of  a  book  or  film,  and  four  different 
standijrds    ajiply    in   federal   prosecutions   of    the   same    work   in   each   of   the 

federal  judicial  districts. 

***** 

For  the  reasons  indicated  in  our  statement  of  June  8th,  we  believe  the 
Congress  should  retain  "the  utterly  without  redeeming  social  importance" 
test  as  tlie  tliird  part  of  the  standard  for  determining  obscenity  under  the 
federal  statute.  Moreover,  we  urge  that  the  Federal  statute  provide  absolute 
protection  for  books,  when  they  are  distributed  to  willing  adults.  As  w'e 
noted  this  lias  been  the  position  since  1956,  when  the  position  was  advocated 
in  the  League's  amicus  curiae  brief  to  the  Supreme  Court  in  Roth  v-  United 
States. 

In  our  June  8th  statement  to  the  Subcommittee,  we  reiterated  this  position : 

". .  .  there  is  no  constitutional  purpose  which  justifies  Congress,  or  the 
states,  imposing  any  restraints  on  the  distribution  of  books  to  willing  adults. 
The  protection  of  children,  the  prohil)ition  of  "thrusting"  by  obstrusive 
methods  of  publication  that  invade  privacy  and  like  problems  can  be  dealt 
with  by  statutes  specifically  directed  to  those  situations,  under  guidelines 
estalilished  by  the  Supreme  Court.  But  none  of  these  interests  justify  laws 
banning  the  distribution  of  books  to  adults  who  choose  to  read  them.  Nor 
can  government  prevent  distribution  to  these  adults  to  protect  their  morals 
or  prevent  deviant  sexual  conduct  {Stanlc}/  v.  Georgia.) 

"In  short,  there  is  no  higher  constitutional  "interest"  which  any  longer 
justifies  government  action  to  deprive  adults  of  the  complete  freedom  to 
acquire,  as  well  as  read,  any  book  they  choose;  or  deprive  authors,  publishers, 
booksellers  and  librarians  of  the  freedoms  to  create  and  disseminate  any 
book  to  adults  who  choose  to  read  it." 

Before  June  21st,  no  member  of  the  Supreme  Court  had  accepted  the 
League  position,  except — in  a  practical  sense — Justice  Douglas  who  had 
consistently  ruled  that  there  could  be  no  restraints  for  any  purpose.  Justice 
Brennan  had,  for  17  years,  believed  the  states  and  federal  government  could 
prevent  the  dissemination  of  some  materials  to  willing  adxilts.  as  had  Justices 
Marshall  and  Stewart.  Their  differences  with  other  memliers  of  the  Court 
lay  only  in  how  to  define  "obscenity".  And  as  Justice  Brennan  noted  on 
June  21st  (in  his  dissenting  opinion  in  Paris  Adult  Theatre  I  v.  Slayton) 
the  differences  between  Justice  Burger's  formulation  and  his  own  3-i)art 
Memoirs  test  "are  for  the  most  part  academic".  What  is  most  significant 
about  Justice  Brennan's  opinion  is  that  he — and  Justices  Marshall  and 
Stewart — have  now  abandoned  his  "utterly  without  redeeming  social  im- 
portance" test.  And  they  have  taken  the  view  that : 

"*  *  *  at  least  in  the  absence  of  distribution  to  juveniles  or  obtrusive 
exposure  to  unconsenting  adults,  the  First  and  Fourteenth  Amendments 
prohibit  the  state  and  federal  governments  from  attempting  wholly  to 
suppress  sexually  oriented  materials  on  the  basis  of  their  allegedly  "obscene" 
contents.  Notliing  in  this  approach  precludes  those  governments  from  taking 
action  to  serve  what  may  be  strong  and  legitimate  interests  through  regula- 
tion of  the  manner  of  distribution  of  sexually  oriented  material." 
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This  is  precisely  the  position  the  Authors  League  has  advocated  to  the 
Supreme  Court  for  17  years,  begiuniug  with  its  Roth  brief  in  195G.  Four 
Justices  of  the  Supreme  Court  have  now  rejected  the  attempt  to  define  and 
proscribe  obscenity  to  "willing  adults",  i.e.  to  adults  who  choose  to  read  or 
view  a  particular  book,  play  or  film.  The  reasons  why  they  have  decided 
that  the  full  scope  of  First  Amendment  protection  must  be  granted  to 
materials  distributed  to  willing  adults  is  set  forth  persuasively  in  Justice 
Brennan's  opinion.  It  is  only  a  matter  of  time,  and  a  short  time  at  that, 
before  other  members  of  the  Supreme  Court  will  recognize  the  constitutional 
verities  that  Justice  Brennan  affirmed  in  his  June  21st  opinion  in  Paris  Adult 
Theatre.  No  lesser  protection  will  prevent  the  suppression  of  works  of 
literary  and  artistic  value  such  as  Lady  Chatterly's  Lover,  Tropic  of  Cancer, 
^Memoirs  of  Hecate  County — or,  as  the  majority  of  the  Georgia  Supreme 
Court  demonstrated  on  July  2nd,  a  film  of  luiquestionable  artistic  and  literary 
value,  Carnal  Knowledge. 

We  therefore  urge  the  Subcommittee  to  adopt  the  changes  recommended  in 
our  June  Stli  statement,  and  to  follow  the  example  of  Justices  Brennan, 
Stewart.  ^Marshall  and  Douglas  in  recognizing  that,  inevitably,  the  First 
Amendment  requires  and  will  ultimately  provide  complete  protection  against 
restraint  for  books,  plays,  films  and  other  works  distributed  to  willing  adults. 

We    again    thank    the    Subcommittee    for    the    opportunity    to    submit    these 
additional  conmients  and  respectfully  I'equest  that  this  letter  be  included   in 
the  record  of  the  hearings. 
Sincerely  yours, 

Irwin  Karp. 
Counsel,  The  Authors  League  of  America. 


Statement  of  The  American  Library  Association  in  Regards  to  Criminal 

Code  Revision  (S.l  and  S.1400) 

Founded  in  1876,  the  American  Library  Association  is  the  oldest  and 
largest  library  association  in  the  world.  It  is  a  non-profit,  educational  organi- 
zation currently  representing  over  30,000  librarians,  library  trustees,  and  other 
individuals  and  groups  interested  in  promoting  library  service.  The  Association 
is  the  chief  spokesman  for  the  modern  library  movement  in  North  America 
and,  to  a  considerable  extent,  throughout  the  world.  It  seeks  to  improve 
libraries  and  librarianship  and  to  create  and  publish  literature  in  aid  of  this 
objective. 

the  right  to  know  :  library  service  in  the  united  states 

Libraries  are  repositories  of  knowledge  and  information,  and  are  established 
to  preserve  the  records  of  the  world's  cultures.  In  the  United  States,  under 
the  First  Amendment,  libraries  play  a  imique  role  by  fulfilling  the  right  of 
every  citizen  to  have  unrestricted  access  to  these  records  for  whatever 
purposes  he  might  have  in  mind.  According  to  the  Library  Bill  of  Rights 
(attached),  the  Association's  intei-pretation  of  the  First  Amendment  as  it 
applies  to  library  service,  it  is  the  responsibility  of  the  library  to  provide 
books  and  other  materials  presenting  all  points  of  view  concerning  the 
problems  and  issues  of  our  times.  The  Library  Bill  of  Rights  further  states 
that  no  library  materials  should  be  proscribed  or  removed  because  of  partisan 
or  doctrinal  disapproval,  and  that  the  right  of  an  individual  to  the  use  of 
the  library  should  not  be  denied  or  abridged  because  of  age,  race,  religion, 
national  origin  or  social  or  political  views.  In  sum,  libraries  foster  the  well- 
being  of  citizens  by  making  information  and  ideas  available  to  them.  It  is 
not  the  duty  or  role  of  library  employees  to  inquire  into  the  private  lives  of 
library  patrons,  nor  is  it  their  duty  to  impose  as  mentors  the  patterns  of 
their  own  thoughts.  Citizens  must  have  the  freedom  to  read  and  to  consider 
a  broader  range  of  ideas  than  those  that  may  be  held  or  approved  by  any 
siuffle  librarian  or  publisher  or  government  or  church. 

Several  sections  of  S.  1  and  S.  1400  would,  if  enacted  into  law.  adversely 
affect  librarians  and  library  service  in  the   United   States.   Among  these  are 
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sections   dealing   with    dissemination   of   so-called   obscene   material    and   dis- 
closure of  classified  information. 

ALA'S  POSITION   ON   OBSCENITY  LAWS 

Librarians,  like  all  citizens,  are  required  to  act  in  accordance  with  laws 
governing  obscenity.  The  Association,  however,  questions  both  the  legitimacy 
of  and  the  need  for  such  laws,  especially  in  the  case  of  libraries. 

In  Stanley  v.  Georgia  (394  U.S.  557  [1969]),  Mr.  Justice  Marshall,  writing 
for  the  Court,  said : 

"Our  whole  constitutional  heritage  rebels  at  the  thought  of  giving  govern- 
ment the  power  to  control  men's  minds.  And  yet,  in  the  face  of  these 
traditional  notions  of  individual  liberty,  Georgia  asserts  the  right  to  protect 
the  individual's  mind  from  the  effects  of  obscenity.  We  are  not  certain  that 
this  argument  amounts  to  anything  more  than  the  assertion  that  the  state 
has  the  right  to  control  the  moral  content  of  a  person's  thoughts.  To  some, 
this  may  be  a  noble  purpose,  but  it  is  wholly  inconsistent  with  the  philosophy 
of  the  First  Amendment  *  *  *.  Whatever  the  power  of  the  state  to  control 
public  dissemination  of  ideas  inimical  to  the  public  morality,  it  cannot 
constitutionally  premise  legislation  on  the  desirability  of  controlling  a  person'.s 
private  thoughts."  Admittedly,  the  decision  in  Stanley  concerned  the  possession 
and  use  of  allegedly  obscene  materials  witl)in  the  privacy  of  one'.s  home. 
However,  the  Association  must  ask :  What  is  the  point  of  legislation  out- 
lawing dissemination  of  arguably  obscene  materials  through  Itona  fide  non- 
profit libraries,  if  not  "to  control  the  moral  content  of  a  person's  thoughts"? 

The  Association  also  questions  the  need  for  any  federal  legislation  on 
obscenity.  The  view  of  the  Association  is  predicated  on  three  significant 
aspects  of  the  contemporary  situation. 

First,  the  supposition  of  need  implies  that  an  acceptable  definition  of 
obscenity  is  available.  A  review  of  the  diflSculties  of  the  highest  judicial 
authorities  of  the  states  and  of  the  United  States  should  be  sufficient  to  dispel 
any  comfortable  and  easy  notions  in  this  regard.  The  Association  believes 
that  it  is  in  practice  impossible  to  define  such  terms  as  "obscene," 
"pornographic,"  etc.  Every  person  is  an  individual  with  his  own  wants,  needs, 
and  desires,  which  have  been  determined  by  the  various  environments  in 
which  he  has  lived ;  by  the  values,  principles,  and  goals  instilled  in  him  by 
his  parents  and  others  who  were  or  are  in  positions  to  influence  him ;  and, 
finally,  by  the  experiences  of  his  life.  All  of  these  in  turn  affect  the  perception 
of  obscenity. 

Second,  the  supposition  of  need  implies  that  there  Is  a  demonstrable 
relationship  between  allegedly  obscene  materials  and  overt,  antisocial  acts. 
The  United  States  Supreme  Court,  investigators  for  the  Commission  on 
Obscenity  and  Pornography,  and  other  competent  authorities  have  recognizd 
that  it  is  impossible  to  establish  a  direct,  causal  relationship  between  what 
a  given  person  reads  and  what  he  does. 

Third,  the  assumption  of  need  implies  that  the  supposed  benefits  of  obscenity 
legislation  would  outweigh  its  adverse  effects  on  our  national  tradition  of 
freedom  of  speech  and  freedom  of  the  press.  However,  a  review  of  the  history 
of  censorship  affords  little  but  cold  comfort.  Censors  have  attempted  to 
suppress  the  comedies  of  Aristophanes,  the  plays  of  Shakespeare,  the  "Song 
of  Songs"  from  the  Bible,  Chaucer's  Canterhuy  Tales,  Walt  Whitman's 
Leaves  of  Grass,  .Tames  .Joyce's  Ulysses,  D.  H.  Lawrence's  Lady  CJiatfer-ley's 
Lover,  J.  D.  Salinger's  Catcher  in  the  Rye,  and,  more  recently  Claude  Brown's 
Manchild  in  the  Promised  Land.  The  writers  of  these  works  each  expressed. 
with  superlative  skill,  some  aspect  of  our  common  humanity.  Still,  each  of 
these  works  has  been  banned  or  mutilated  at  one  time  or  another.  Who  Is 
to  say  what  pieces  of  "outrageous"  literature  will  some  day  gain  respect- 
ability and  acceptance? 

That  suppression  of  alledgedly  obscene  materials  leads  easily  to  suppres- 
sion of  unpopular  ideas  is  illustrated  by  the  treatment  of  the  so-called  under- 
ground press.  Many  historians  and  educators  have  pointed  out  the  social 
and  historical  value  of  the  underground  press  as  a  recorder  of  a  movement 
which  escapes  objective  coverage  in  the  conventional  news  media.  Nonetheless, 
underground  newspapers  have  been  banned  from  schools,  universities,  and 
libraries  on  grounds  of  alleged  obscenity.  Printers  have  on  occasion  refused 
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to  handle  the  papers.  Police  have  arrested  street  vendors,  sometimes  confis- 
cating their  publications  through  extralegal  methods.  Some  underground 
publications  have  become  defunct  because  of  inability  to  withstand  legal  and 
extralegal  intimidation  and  censorship. 

In  sum,  the  Association  stands  opposed  to  governmental  "supervision"  of 
the  content  of  citizens'  minds,  and  it  questions  whether  it  is  possible  to 
demonstrate  a  clear  and  pressing  need  for  federal  legislation  on  obscenity. 

Specific  objections  to  Section  2-9F5  of  S.  1  and  Section  1851  of  S.  1400 
follow : 

S.l /section    2-9F5  :    "DISSEMINATING  OBSCENE   MATERIAL" 

This  section  is  troublesome  in  two  respects.  First,  it  is  doubtful  whether 
the  librarian  who  serves  the  diverse  needs  of  users  (it  is  not  his  function  to 
identify  any  given  user's  purposes)  would  have  an  affirmative  defense  under 
the  vague  phrase,  "similar  justification."  Second,  given  the  elimination  of  the 
"utterly  without  redeeming  social  value"  test  and  the  imposition  of  the 
standards  of  the  immediate  judicial  district,  the  librarian  is  placed  in  the 
impossible  position  of  having  to  determine  whether  an  exhibition  of,  say, 
James  Joyce's  Ulysses  in  the  immediate  district  will  have — when  taken  as 
a  whole — a  dominant  theme  which  is  an  appeal  to  "shameful  or  morbid 
interest"  which  exceeds  permissible  candor,  etc.  It  is  the  opinion  of  the 
Assoication  that  elimination  of  the  "social  value"  test  and  national  standards 
would  have  so  many  unanticipated  consequences  that  further  uncertainty  of 
the  meaning  and  breadth  of  the  law  would  be  the  principal  result  of 
Section  2-9F5. 

S.     1400/SECTION     1851:     "DISSEMINATING   OBSCENE    MATERIAL" 

There  can  be  no  doubt  that  library  service  falls  under  the  provisions  of 
Section  1851,  since  "disseminate"  is  defined  to  mean  "to  transfer,  distribute, 
dispense,  display,  exhibit,  broadcast,  or  lend,  whether  for  profit  or  otherwise." 
In  order  to  avoid  the  penalties  prescribed  by  Section  1851,  a  librarian  would 
have  to  examine  every  item  held  by  the  library  in  order  to  determine  whether 
it  contains  "an  explicit  representation,  or  detailed  written  or  verbal  descrip- 
tion, of  an  act  of  sexual  intercourse,  including  genital-genital,  anal-genital  or 
oral-genital  intercourse,  whether  between  human  beings  or  between  a  human 
being  and  an  animal,  or  of  flagellation,  torture,  or  other  violence  indicating  a 
sadomasochistic  sexual  relationship ;  as  well  as  to  determine  w^hether  said 
representation,  etc.,  constitutes  a  minor  portion  of  the  w'hole  product  of  which 
it  is  a  part,  is  reasonably  necessary  and  appropriate  to  the  integrity  of  the 
product  as  a  whole  to  fulfill  an  artistic,  scientific,  or  literary  purpose,  and  is 
not  included  primarily  to  stimulate  prurient  interest." 

Is  the  review  required  by  Section  1851  possible?  It  is  the  opinion  of  the 
Association  that  it  is  not : 

First,  few,  if  any,  libraries  have  suflScient  professional  staff  to  review 
thoroughly  every  item  received  for  their  collections.  Many  libraries  receive 
thousands  of  items  every  month  on  the  basis  of  standing  orders  for  books, 
magazines,  newspapers,  records,  films,  etc.,  and  hundreds  of  other  items  are 
ordered  and  made  available  without  examination  on  the  basis  of  the  reputations 
of  the  authors  and  publishers. 

Second,  even  if  it  were  possible  for  a  library  to  employ  suflScient  numbers 
of  professional  staff  to  review  every  item  received,  no  librarian  is  competent 
by  reason  of  his  training  to  determine  whether  an  explicit  representation  of 
sexual  intercourse,  etc.,  is  reasonably  necessary  and  appropriate  to  the 
integrity  of  a  product  as  a  whole  to  fulfill  an  artistic,  scientific,  or  literary 
purpose,  and  is  not  included  primarily  to  stimulate  prurient  interest.  Indeed, 
given  the  manifest  difficulties  of  the  judiciary  in  this  area,  as  well  as  the 
virtually  unanimous  opinion  among  authorities  that  such  determination  is  not 
possible  on  any  but  a  subjective  basis,  it  is  highly  doubtful  whether  there 
could  even  be  any  professional  training  which  would  prepare  librarians  for 
the  task  that  would  be  imposed  upon  them  by  Section  1851. 

It  is  evident,  then,  that  librarians  could  avoid  the  extreme  criminal  penal- 
ties of  S.  1,  Section  2-9F5  and  S.  1400,  Section  1851  only  by  "erring  on  the 
side  of  caution."  It  is  the  opinion  of  the  Association  that  such  "caution" 
would  establish  a  comprehensive  system  of  sub  rosa  censorship  which  would 
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impede  fnUillment  of  First  Amendment  rights  and  wliicli  would  not  require 
or  even  iierniit   proper  judicial   review. 

In  addressing  itself  to  the  issue  of  a  bookseller's  knowledge  of  his  stock, 
the  Supreme  Court  said   (timiih  v.  (Julifoniia,  3G1  U.S.  147   [IO.jO])  : 

The  Itookseller's  burden  would  become  the  public's  burden,  for  by  restrict- 
ing him  the  public's  access  to  reading  matter  would  be  restricted.  If  the 
content  of  l)ookshops  and  periodical  stands  were  restricted  to  material  of 
which  their  proprietors  had  made  an  inspection,  they  might  be  depleted 
indeed.  The  bookseller's  limitation  in  the  amount  of  reading  material  with 
which  he  could  familiarize  himself,  and  his  timidity  in  the  face  of  his 
absolute  criminal  liability,  thus  would  tend  to  restrict  the  public's  access  to 
forms  of  tlie  printed  word  which  the  State  could  not  constitutionally  suppress 
directly.  The  bookseller's  self-censorship,  compelled  by  the  State,  ivould  he  a 
censorship  ufjecting  the  whole  puMic,  hardly  less  virulent  for  being  privately 
administered.  Through  it,  the  distribution  of  all  books,  both  obscene  and 
not  obscene,  would  be  impeded.    [Emphasis   added.] 

These  remarks,  applied  to  the  bookseller,  are  even  more  applicable  to  the 
librarian. 

In  Blount  v.  Rizzi,  400  U.S.  410  (1971),  the  United  States  Supreme  Court 
established  procedures   to  govern   official  censorship: 

*  *  *  to  avoid  constitutional  infirmity  a  scheme  of  administrative  censor- 
ship must :  place  the  burdens  of  initiating  judicial  review  and  proving  that 
the  material  is  unprotected  expression  on  the  censor ;  require  "prompt  judicial 
review" — a  final  judicial  determination  on  the  mei-its  within  a  specified, 
brief  period — to  prevent  the  administrative  decision  of  the  censor  from 
achieving  an  effect  of  finality ;  and  limit  to  preservation  of  the  status  quo 
for  the  shortest,  fixed  period  compatible  with  sound  judicial  resolution,  any 
restraint  imposed  in  advance  of  the  final  judicial  determination. 

In  the  opinion  of  the  Association,  such  safeguards  are  absolutely  vital 
to  the  preservation  of  the  freedom  of  expression  guaranteed  by  the  First 
Amendment.  However,  it  is  to  be  noted  that  the  librarian-censor  has  no 
obligation  to  seek  review  of  his  decision,  nor  would  such  an  obligation  be 
reasonalile.  The  librarian  has  no  economic  incentive  to  seek  sucii  reviews ; 
indeed,  there  is  a  strong  economic  disincentive. 

The  foregoing  duly  considered,  the  Association  urges  Congress  to  reject 
all  federal  legislation — if  there  is  to  be  any- — that  does  not  allow  as  an 
affirmative  defense  the  fact  that  the  dissemination  occurred  in  a  bona  fide 
nonprofit  library  established  for  the  educational,  research,  and  recreational 
needs  of  its  users. 

S.     1400/SECTION     1124:    DISCLOSING    CLASSIFIED    INFORMATION 

Given  the  enormous  quantity  of  government  documents  and  papers  and  the 
consequent  need  for  an  elaborate  system  of  classification,  it  is  principally 
through  libraries  that  ordinary  citizens  have  access  to  information  concern- 
ing the  operations  of  their  government.  The  need  for  such  access  has  been 
cogently  and  succinctly  put  by  President  Madison.  Madison  said : 

"A  popular  government,  without  popular  information,  or  the  means  of 
acquiring  it,  is  but  a  prologue  to  a  farce  or  a  tragedy ;  or,  perhaps  both. 
Knowledge  will  forever  govern  ignorance ;  and  a  people  who  mean  to  be 
their  own  governors,  must  arm  themselves  with  the  power  that  knowledge 
gives." 

We  are  now  concerned  about  restrictions  on  government  documents  and 
their  flow  into  libraries,  about  citizens'  access  to  them,  and  ultimately  about 
the  survival   of  our  constitutional   regime. 

In  a  related  issue,  the  Association  is  gravely  concerned  that  Rule  n09  of 
the  proposed  federal  Rules  of  Evidence  will  make  any  research  concerning 
the  practices  and  procedures  of  governmental  departments  and  agencies,  or 
any  public  scrutiny  thereof,  virtually  impossible  in  the  face  of  any  refusal 
to  reveal  information  from  such  governmental  agencies  and  departments. 
A  concept  of  and  a  privilege  for  state  secrets  is  not  new,  but  the  Association 
believes  that  the  matter  of  secrets  of  state  and  the  system  of  classification 
by  executive  departments  has  never  been  given  adequate  review  by  Congress. 
The  Association  urges  Congress  to  review  these  with  the  aim  of  establishing 
firm  guidelines  as  a  matter  of  law. 
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Recently,  the  Fuitecl  States  Supreme  Court  had  occasion  to  consider  the 
matter  of  classification  of  government  documents  pursuant  to  Executive 
Order  {Eiivironuicmtal  Protection  Agency  v.  Minlc,  93  S.  Ct.  827  [1973]). 
Writing  for  tlie  Court.  Mr.  Justice  White  said : 

We  do  not  believe  that  Exemption  1  [of  the  Freedom  of  Information  Act, 
5  U.S.C.  552]  permits  compelled  disclosure  of  documents  .  .  .  that  vrere 
classified  pursuant  to  this  Executive  Order.  Nor  does  the  exemption  permit 
ill  canicra  inspection  of  such  documents  to  sift  out  so-called  "non-secret  com- 
ponents." Obviously,  this  test  was  not  the  only  alternative  available.  But 
Cotiyrcsfi  chose  to  follow  the  E.recutive's  determination  in  these  matters  and 
that  choice  must  he  honored.   [Emphasis  added.] 

Concurring,  Mr-  Justice  Stewart  said : 

"It  is  Congress,  not  the  Court,  that  in  Section  552(b)(1)  has  ordained  un- 
questioning deference  to  the  Executive's  use  of  the  'secret'  stamp.  As  the 
opinion  of  the  Court  demonstrates,  the  language  of  the  exemption,  confirmed 
by  its  legislative  history,  plainly  withholds  from  disclosure  'matters  .  .  . 
specifically  required  by  Executive  Order  to  be  kept  secret  in  the  interest  of 
national  defense  or  foreign  policy.'  In  short,  once  a  federal  court  has  deter- 
mined that  the  Executive  has  imposed  that  requirement,  it  may  go  no  further 
under   the  Act." 

On  the  other  hand,  Mr.  Justice  Brennan,  joined  by  Mr.  Justice  Marshall, 
said : 

'•I  find  nothing  whatsoever  on  the  face  of  the  statute  or  in  its  legislative 
hist(»ry  which  distinguishes  the  two  Exemptions  in  this  respect,  and  the 
Court  suggests  none.  Rather.  I  agree  with  my  Brother  Douglas  that  the 
mandate  in  Section  552(a)(3) — 'the  Court  shall  determine  the  matter  de 
novo  and  the  burden  is  on  the  agency  to  sustain  its  action' — is  the  procedure 
that  Congress  prescribed  for  both  Exemptions." 

These  contradictory  remarks  adequately  demonstrates  the  need  for  congres- 
sional review,  particularly  with  regard  to  the  matter  of  in  camera  inspection 
of  classified  documents. 

Unfortunately,  Section  1124  would  simply  give  the  legislative  imprimatur 
to  classification  pursuant  to  Executive  Order,  and  would  even  extend  such 
classification  beyond  the  limits  of  18  U.S.C.  798. 

In  light  of  the  above,  as  well  as  widespread  and  growing  distrust  of 
government  on  the  part  of  citizens  throughout  the  country,  the  Association 
xirges  Congress  to  review  the  matter  of  classified  information  in  order  to 
give  to  the  people  "the  power  that  knowledge  gives." 


American  Library  Association, 

Chicago,  III. 
Library  Bill  of  Rights 

The  Council  of  the  American  Library  Association  reaffirms  its  belief  in 
the  following  basic  policies  which  should  govern  the  services  of  all  libraries. 

1.  As  a  responsibility  of  library  service,  books  and  other  library  materials 
selected  should  be  chosen  for  values  of  interest,  information  and  enlighten- 
ment of  all  the  people  of  the  community.  In  no  case  should  library  materials 
be  excluded  because  of  the  race  or  nationality  or  the  social,  political,  or 
i-eligious  views  of  the  authors. 

2.  Liln-aries  should  provide  books  and  other  materials  presenting  all  points 
of  view  concerning  the  problems  and  issues  of  our  time;  no  library  materials 
should  be  proscribed  or  removed  from  libraries  because  of  partisan  or 
doctrinal  disapproval. 

3.  Censorship  should  be  challenged  by  libraries  in  the  maintenance  of  their 
responsibility   to  provide   public   information  and   enlightenment. 

4.  Libraries  should  cooperate  with  all  persons  and  groups  concerned  with 
resisting  abridgement  of  free  expression  and  free  access  to  ideas. 

5.  The  rights  of  an  individual  to  the  use  of  a  library  should  not  be  denied 
or  abridged  because  of  his  age,  race,  religion,  national  origins  or  social  or 
political  views. 

6.  As  an  institution  of  education  for  democratic  living,  the  library  should 
welcome    the    use    of    its    meeting    rooms    for    socially    useful    and    cultural 
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activities  and  discussion  of  current  public  questions.  Such  moetiuK  places 
should  he  available  on  e(iual  terms  to  all  groups  in  the  community  regardless 
of  the  beliefs  and  affiliations  of  their  members,  provided  that  the  meetings  be 
open  to  the  public. 

Adopted  June  18,   1948, 

Amended  Februarv  2,  1001  and  June  27,  1967,  by  the  ALA  Council. 

By  olhcial  action  of  the  Council  on  February  3,  1951,  the  Lihrary  Bill  of 
Riffhts  shall  be  interpreted  to  apply  to  all  materials  and  media  of  communica- 
tion used  or  collected  by  libraries. 


Motion  Pictitre  Association  of  America,  Inc.. 

Washington,  D.C.,  June  7,  1973. 
The  Honorable  John  L.  McClellan, 

Chairman,  Senate  Judiciary  Suhcommittee  on  Criminal  Laics  and  Procedures, 
U.S.  Senate,  Washington,  B.C. 
Dear  Mr.   Chairman  :   We  in  the   Association   appreciate  your  granting  us 
the  opportunity  to  state  our  position  on  obscenity  provisions  in  the  criminal 
code  reform  bills  before  your  Subcommittee. 

In  lieu  of  a  personal  appearance  I  am  attaching  my  statement  in  behalf 
of  the  Motion  Picture  Association  of  America.  I  am  also  filing  15  copies  with 
Mrs.  Mabel  Downey,  clerk  of  the  Subcommittee. 

Sincerely, 

Jack  Valenti, 

President. 

Statement   of   Jack    Valenti,    President,    Motion    Picture    Association    of 

America 

*     *     * 

Mv  name  is  Jack  Valenti.  I  am  President  of  the  Motion  Picture  Association 
of  America,  with  offices  at  1600  Eye  Street,  NAV.,  Washington,  D.C.  20006. 

My  Association  represents  nine  of  the  largest  producers-distributors  of 
motion  picture  and  television  material  in  the  world.  The  member  companies 
are :  Allied  Artists  Pictures  Corporation ;  Avco-Embassy  Pictui'es  Corp. ; 
Columbia  Pictures  Industries,  Inc. ;  Metro-Goldwyn-Mayer  Inc. ;  Paramount 
Pictures  Corporation ;  Twentieth  Century-Fox  Film  Corp. ;  United  Arti.sts 
Corporation ;  Universal  Pictures,  a  division  of  Universal  City  Studios,  Inc ; 
Warner  Bros.  Distributing  Corporation. 

The  responsible  motion  pictures  producers  and  distributors  I  represent 
neither  make  nor  market  pornographic  films. 

Our  members  deeply  believe  in  fulfilling  their  responsibilities  to  the  public 
through  self-regulation.  They  have  followed  this  sensible,  rational  and 
voluntary  way  ever  since  the  Association  was  established  in  1922. 

Self-regulation  in  the  industry  today  is  embodied  in  the  voluntary  film 
rating  system,  which  was  created  in  1968  by  the  Motion  Picture  Association 
of  America,  the  National  Association  of  Theatre  Owners,  and  the  International 
Film  Importers  &  Distributors  of  America. 

Tlie  rating  .system  does  not  attempt  to  stifle  free  expression  by  creative 
filmmakers  nor  does  it  bar  free  choice  by  adiilts,  but  it  does  refuse  admission 
to  children  to  certain  exhibitions  or  requires  them  to  be  accompanied  by 
parents  in  other  types  of  exhibitions.  In  the  rating  system  we  do  not  approve 
of  or  condemn  artistic  expression,  even  if  subjectively  some  of  us  may  not 
like  some  of  what  we  see.  Adults  have  the  privilege  of  attending  or  not 
attending,  and  by  not  attending  not  paying  for  that  which  they  disapprove. 

The  aim  of  the  rating  system  is  to  protect  children,  and  to  give  parents 
information  about  films  so  they  can  be  the  judge  of  what  their  children 
should  or  should  not  see.  The  final  judgment  rests  with  the  parent. 

To  see  a  film  one  must  make  a  definite  decision  to  go  to  a  theater  and  buy 
a  ticket.  Film  audiences  are  easily  monitored,  and  the  choice  of  the  individual 
moviegoer  is  not  imposed  on  the  community.  This  is  a  crucial  test  of  that 
ancient  political  maxim  that  the  liberties  of  one  man  end  where  the  rights 
of  another  man  begin. 

That  is  why  we  believe  the  current  constitutional  definition  of  obscenity 
(as   enunciated   by   the   Supreme   Court)    is   the  boundary   beyond    which   the 
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Congress  ought  not  go ;  that  boundary,  in  effect,  indicts  as  criminally  obscene 
any  work  which  appeals  to  prurient  interests,  exceeds  contemporary  com- 
uiinuty  standards,  and  is  "utterly  without  redeeming  social  value."  The  risk 
of  damming  literary  expression  is  so  great  that  it  has  often  been  demonstrated 
that  such  statutes,  as  here  envisioned,  might  well  bar  works  ranging  from 
the  Bible  to  Shakespeare,  and  a  wide  spectrum  of  books,  plays,  poems,  paint- 
ings and  motion  pictures  of  acknowledged  artistic  stature.  This  is  intellectual 
and  political  quicksand,  and  free  parliamentarians  should  avoid  its  embrace. 

From  a  personal  standpoint,  I,  and  many  of  my  colleagues,  find  much  of 
what  passes  for  pornography  in  books  and  films  to  be  garbage.  But  there  are 
sufficient  laws  now  on  the  books  in  all  of  the  50  states  to  deal  with  criminal 
obscenity,  if  the  community's  law  enforcement  officers  are  determined  to  do 
so.  If  a  work  is  declared  by  judge  or  jury  to  be  utterly  without  redeeming 
social  value,  it  can  be  denied  access  to  the  community.  But  if  it  (book, 
magazine,  play  or  movie)  has  redeeming  social  value  in  the  decision  of  those 
who  sit  in  judgment,  with  a  free  choice  to  be  made  by  adults  as  to  whether 
they  cai-e  or  choose  to  see  or  read  the  work,  then  the  law  has  been  satisfied, 
and  the  community  protected. 

To  go  beyond  where  the  Court  has  set  the  limit  is  to  enter  boggy  ground, 
dimly-lit  and  unmeasured.  Indeed,  the  Supreme  Court  is  now  considering 
eight  cases  in  which  arguments  were  heard  late  last  year.  Obviously  the 
Congress  must  necessarily  wait  these  pending  decisions  as  the  constitutional 
issues  raised  in  the  Supreme  Court  cases  may  substantially  alter  the  deter- 
mination of  what  is  considered  obscene. 

The  decisions  will  have  to  be  studied  to  see  whether  the  Supreme  Court 
has  indicated  any  basis  for  proscribing,  as  S.  1400  would  do,  any  literary  or 
artistic  work  which  contains  obscene  material,  as  defined,  "unless ...  it  is 
reasonably  necessary  and  appropriate  to  the  integrity  of  the  product  as  a 
whole  to  fulfill  an  artistic,  scientific  or  literary  purpose,  and  is  not  included 
primarily  to  stimulate  prurient  interest." 

That  requirement  puts  a  creative  artist  in  a  straitjacket.  It  burdens  him 
to  demonstrate  that,  although  material  contained  in  his  work  is  rationally 
related  to  the  work  as  a  whole,  he  could  convey  his  point  in  no  other  way. 
Freedom  of  artistic  expression  patently    would   be   hobbled. 

The  constitutional  infirmity  of  such  a  test  under  the  present  state  of  the 
law  appears  certain.  There  is  no  reason  to  anticipate  that  the  rulings  of  the 
Supreme  Court  in  the  cases  before  it  will  sanction  such  a  test. 

Let  me  sum  up  the  position  of  the  MPAA : 

1.  The  film  industry's  voluntary  film  rating  system,  operated  cooperatively 
by  all  the  responsible  elements  in  the  motion  picture  world,  is  a  sensible 
self-regulatory  enterprise  which  is  working  to  the  benefit  of  the  community. 
Children  are  barred  from  certain  exhibitions.  Adults  have  free  choice  to 
decide  what  they  want  to  see,  that  choice  is  not  imposed  on  others,  and  the 
community  suffers  no  injury  from   that  choice. 

2.  The  current  Supreme  Court  definition  of  obscenity  should  not  be  overrun. 
A  wider  definition  would  inevitably  deal  harshly  with  recognized  creative 
works  of  acknowledged  artistic  stature.  No  democratic  society  wants  or 
should  put  liandcuffs  on  artists  who  deal  seriously  and  honestly  with  the 
world  they  paint,  sculpt,  compose,  write  or  put  in  film. 

3.  Pornography  to  the  members  of  the  MPAA  is  useless,  tasteless  fare  in 
which  we  neither  traffic  as  producers  nor  market  as  distributors. 


Statement  by  Vincent  T.   Wasilewski.   President  of  the  National  Asso- 
ciation OF  Broadcasters 

Mr.  Chairman,  my  name  is  Vincent  T.  "Wasilewski.  I  am  President  of 
the  National  Association  of  Broadcasters,  which  is  located  at  1771  N  Street. 
N.W..  Washington,  D.C.  The  NAB  is  a  non-profit  trade  association,  which 
has  a  membership  of  3,648  AM  and  FM  radio  stations,  534  television  stations 
and  all  national  radio  and  television  networks. 

I  want  to  think  the  Committee  for  giving  me  this  opportunity  to  offer  a 
statement  on  behalf  of  our  association  in  regard  to  the  bills  S.  1,  the  Criminal 
Justice  Codification,  Revision  and  Reform  Act  of  1973  and  S.  1400,  the 
Criminal  Code  Reform  Act  of  1973, 
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At  the  outset,  I  would  like  to  make  it  clear  that  the  NAB  supports,  in 
general,  the  notion  underlying  the  recodification  of  the  criminal  code.  "We 
support  it  because  we  believe  that  the  law,  while  the  pillar  of  stability  in 
a  free  society  is,  nevertheless,  a  dynamic  instrument.  As  such,  it  must 
necessarily  expand  and  contract  in  concert  with  the  ebb  and  flow  of  time. 
For  as  time  passes  and  the  experience  of  a  society  is  juxtaposed  on  the 
theory  of  its  law,  hard  lessons  are  often  learned.  The  knowledge  gained  from 
that  crucible  of  experience  ought  to  be  included  within  the  statutory  frame- 
work of  the  law,  and  theoretical  errors  should  be  discarded.  Only  in  that 
way  will  the  law,  as  nearly  as  possible,  represent  contemporary  standards 
of  the  rights  and  duties  of  a  free  people. 

But  it  must  also  be  ob.served  that  the  course  of  recodification  is  often 
fraugiit  with  danger,  for  it  may  well  entail  far  more  than  modernization — it 
may  involve  wholesale  and  unnecessary  substantive  changes  in  the  law.  And 
if  those  changes,  under  the  guise  of  recodification,  go  to  the  very  heart  fif 
the  rights  of  a  free  people,  the  ultimate  goal  of  recodification  is  not  only 
compromised,  it  is  denied. 

It  is  our  belief  that  both  S.  1  and  S.  1400  contain  provisions  which  do. 
in  fact,  go  to  the  very  heart  of  the  rights  of  a  free  people,  which  do  work 
wholesale  and  unnecessary  changes  in  those  rights  and.  if  left  unchanged, 
will  lay  the  groxindwork  for  irreparable  future  harm  to  the  most  basic 
underpinnings   of  a   free   society. 

Mr.  Chairman,  I  refer  specifically  to  those  sections  of  both  S.  1  and  S.  I'^OO 
which  would  redefine  the  ver.v  essence  of  the  relationship  between  govern- 
ment and  the  press  and  v/hich  would,  in  the  process  of  that  redefinition, 
further  insulate  the  government  from  the  society  served  by  a  free  press. 

Perhaps  the  most  troublesome  of  all  the  provisions  is  that  which  would 
remove  as  a  defense,  in  a  criminal  prosecution  involving  the  disclosure  of 
"classified  information,"  the  legitimacy  of  the  classification  itself.  This  pro- 
vision in  simplest  terms  would  establish  the  Executive  Branch  of  government 
as  the  ultimate  tribunal  for  the  determination  of  what  information  the 
public  is  entitled  to  receive.  Few  legislative  proposals  have  more  strikingly 
gone  to  the  very  essence  of  this  repulilic.  For  the  right  of  the  free  peo])le  to 
be  informed  is,  after  all.  the  most  basic  of  all  of  their  rights.  The  promise 
of  the  inclusion  of  that  right  was  at  the  time  of  the  adoption  of  the 
Constitution  of  the  United  States,  the  sive  qua  von  of  its  existence.  And 
it  is  ihnt  right,  the  right  of  a  free  people  to  hnve  full  access  to  information, 
which  distinguishes  this  country  from  virtually  every  other  nation  in  the 
world. 

At  times,  the  First  Amendment  makes  life  uncomfortable  for  governments, 
private  establishments,  and  society  as  a  whole,  but  that  is  nil  the  more 
reason  why  efforts  to  impinse  it  must  be  strenuously  opposed.  As  .Tudsre 
Learned  Hand  s^id.  "Tlie  First  Amendment  presuppo^-es  that  riglit  con-fu- 
sions are  more  likely  to  be  srathered  out  of  a  multitude  of  toni'ne'J  than 
throup-h  anv  kind  of  authoi-itative  selection.  To  many  that  is,  and  will  always 
be.  foUy  :  but  we  have  staked  upon  it  our  all." 

Other  nrovisions  of  the«e  measures,  such  as  thoce  which  involfo  th«ft- 
of  government  documents  and  receipt  of  .government  documents  and  the  theft 
of  what  is  vaguely  dewribed  as  government  "informaticm."  carry  potential 
hazards  to  the  free  flow  of  information.  More  important  thev  would  have 
such  a  chilling  effect  on  the  source  of  informatirm  and  the  individunls  who 
^eek  it  that  the  coninosite  result  of  the  legislation  might  well  signal  the 
bei'hming  of  a  new  "ice  age"  for  the  First  Amendment. 

We  would  not  ouarrel  and.  In  fact,  do  not  nuarrel  with  tho«e  nresen*- 
restrictions  on  information  which  ftn  to  the  legitimate  concerns  of  national 
security  and  nation:)l  defense,  for  that  is  nerhaps  the  only  area  in  which 
the  First  Amendment  can  proi)erly   be  modified. 

By  the  same  token,  however,  the  ultimate  .judge  ou.srht  to  be  the  courts 
of  the  United  States,  carefully  interpretinsr  legislative  mandates  a^  to  the 
desirability  of  suppressing  certain  information  and  the  dictates  of  necessity 
in  the  Exeeutive  Branch  in  doing  so.  This  legislation,  it  seems  to  us,  simply 
does  not  allow  that  process  to  do  its  work.  Insteid  it  creates  a  new  enclave 
into  which  government  can  retreat  to  protect  material  of  any  kind  whether 
legitimately  concerned  with  national  .securitv  or  not. 
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In  the  bogimiing,  almost  two  centuries  ago,  the  writers  of  tlie  Constitution, 
and  the  First  Session  of  Congress  convened  under  the  pro^-isions  of  tliat 
document,  recognized  full  well  the  danger  against  which  they  had  to  be  most 
vigilant.  The  Constitution  contains  a  host  of  scriptures  against  excessive 
government  power  and  it  contains  a  multitude  of  checks  and  balances  arrayed 
against  a  great  number  of  potential  hazards.  But  the  Constitution,  in  no 
section,  allows  the  government  to  infringe  upon  the  rights  of  a  free  people. 
And  that,  it  seems  to  us,  was  by  the  most  intricate  of  designs.  As  you  consider 
this  legislation  and  those  provisions  which  would  materially  and  substantially 
alter  ev^n  the  present  balance  of  power  ))etween  government  and  the  governed, 
it  would  be  well  to  remember  and  maintain  the  balance  sought  200  years  ago. 


National  Broadcasting  Company,  Inc., 

Nciv  York,  N.Y.,  June  28,  1973. 
Hon.  John  R.  McClellan, 

Chairman,  Subcommittee  on  Criminal  Laivs  and  Procedures, 
U.S.  Senate, 
Washington,  D.C. 

Deak  Mr.  Chairman  :  In  connection  with  the  recent  hearings  on  certain 
aspects  of  the  Criminal  Justice  Codification,  Revision  and  Reform  Act  of 
3973,  S.  1,  and  the  Criminal  Code  Reform  Act  of  1973,  R.  I'^lOO,  before  the 
yubcommittee  on  Criminal  Laws  and  Procedures,  the  National  Broadcasting 
Company  is  submitting  its  enclosed  statement  for  the  record.  We  appreciate 
this  opportunity  to  make  our  views  known  to  the  Subcommittee  and  hope  that 
they  will  be  helpful  to  the  Subcommittee. 
Sincerely  yours, 

CoRYDON  B.  Dunham. 
Vice  President  and  General  Counsel. 

Statement    of    National    Broadcasting    Company,    Inc.,    With    Respect    to 
THE  Proposed  Criminal  Code  Reform  Acts 

We  oppose  the  enactment  in  their  present  form  of  the  sections  in  both 
S.  1  and  S.  1-^00  dealing  with  the  concealment  of  government  information. 
We  have  three  specific  concerns.  First,  we  are  fearful  that  those  provisions 
will  unduly  re-^trict  journalists  from  obtaining  information  from  news 
sources  within  the  government.  Second,  we  are  fearful  that  they  will  directly 
subject  a  journalist  to  criminal  liability  for  conduct  that  traditionally  has 
been  regarded  as  within  the  reasonable  and  legitimate  scope  of  the  press 
function.  TJiird,  we  are  concerned  that  they  will  encourage  the  already  over- 
used practice  of  the  government  to  classify  information  that  the  public 
should  have. 

Sections  1122.  1123,  1125,  and  1126  of  S.  1400  and  Sections  2-5B8,  2-8D3. 
and  2-8DG  or  S.  1  will  foreclose  journalists  from  obtaining  information 
from  government  news  sources.  Those  provisions  subject  government 
employees  to  criminal  liability  for  communicating  certain  information  to  a 
journalist  or  for  merel.v  failing  to  report  the  disclosure  of  such  information. 
Ci-iminal  liability  also  attaches  if  any  employee  violates,  even  in  a  technical 
way.  any  executive  order  or  rule  promulgated  by  any  agency  to  conceal 
information.  The  intent  or  good  faith  of  the  government  employee  is  im- 
material and  irrelevant.  The  actual  harm  or  injury  to  the  country  from  such 
disclosure  is   immaterial   and   irrelevant. 

The  possible  impact  of  those  statutes  on  journalists  may  be  even  greater, 
lender  S.  I-^OO.  a  journalist  may  be  guilty  of  a  crime  if  he  "recklessly"  dis- 
closes "information  relating  to  the  national  defense''  in  the  course  of  reporting 
the  news.  Since  any  disclosure  is  "intentional.''  the  so-called  "reckless" 
standard  is  superfuous  and  the  mere  act  of  publishing  is  a  crime.  Under  S.  1. 
a  journalist  })ecomes  a  criminal  merely  by  receiving  and  retaining  certain 
inforTnation  from  an  "unauthorized"  source,  again  without  regard  to  any 
consideration  of  national  security  or  defense. 

"Information  relating  to  the  national  defense."  the  pivotal  phrase  of  S.  1400. 
is  defined  brond'y  and  includes,  among  other  things,  information  rela<-ing  to 
"military     operatiojis"     "intelligence     of     the     United     States,"     "intelligence 


5768 

operations,"  and  "the  conduct  of  foreign  relations  affecting  the  national 
defence."  The  definition  is  so  vague  that  criminal  prosecution  might  have 
occurred  for  the  publication  of  such  important  and  significant  stories  as:  the 
position  of  this  country  vis-a-vis  India  and  Pakistan  at  the  time  of  their 
chish  over  Baiijiladesh ;  the  19(52  Cuban  missile  crisis  story  published  by 
Robert  Kennedy  :  Seymour  Ilirsh's  coverii.ce  of  Vietnam,  particularly  My 
Lai,  and  corruption  in  the  military  P.X.  system,  among  others.  Indeed,  under 
the  proposed  law,  much  of  the  recent  coverage  relating  to  Vietnam,  Cambodia, 
and  Watergate  might  have  subjected  diligent  .I'ournalists  to  criminal  liability. 

Certain  provisions  of  S.  1400  would  expand  the  government's  right  to  "over- 
classify"  embarrassing,  politically  sensitive  or  incriminating  documents, 
again  without  regard  to  valid  considerations  of  national  security.  Thus, 
criminal  sanctions  could  be  called  into  play  by  the  mere  adoption  of  an 
executive  order  or  agency  rule  declaring  documents  to  be  "classified  informa- 
tion." As  noted,  a  defendant  accused  of  a  crime  under  those  statutes  cannot 
claim  that  the  information  was  improperly  classified.  There  is  thus  no 
opportunity  for  any  independent,  unbiased  and  o1\iective  review  to  determine 
whether  documents  have  been  suppressed  merely  to  avoid  political  embarrass- 
ment or  to  cover-up  illegal  activities  of  government  officials. 

The  government's  need  to  preserve  the  confidentiality  of  certain  kinds  of 
information  is  beyond  dispute.  However,  we  believe  that  the  proposed  legis- 
lation goes  too  far  and  may  well  be  more  damaging  to  the  national  interest 
than  any  of  supposed  evils  it  seeks  to  eliminate.  At  the  very  least,  two 
changes  should  be  made.  In  no  event  should  the  defense  that  information 
was  improperly  classified  be  precluded.  And  in  no  event  should  it  be  a  crime 
to  disclose  information  that  does  not  cause  injury  or  harm  to  the  country. 

In  an  open  and  free  society,  there  is  always  a  tension  between  the  govern- 
ment's need  or  desire  for  secrecy  and  the  public's  right  to  know.  These 
difficult  issues  are  not  new  and  have  been  debated  by  Congress  before.  TVe 
believe  that  any  change  in  the  existing  balance  should  be  in  the  direction  of 
more  not  less  information.  To  further  restrict  the  public's  access  to  informa- 
tion about  government  policies  and  activities  would,  we  believe,  be  contrary 
to  the  intent  consistently  manifested  by  Congress.  In  enacting  the  Freedom 
of  Information  Act.  for  example,  Congress  sought  to  clarify  and  enlarge  the 
sphere  of  government  activity  subject  to  public  scrutiny.  The  purpose  of  the 
Act  was  to  give  the  public  ready  access  to  information  contained  in  the  files 
of  goA'ernment  officials  and  government  agencies.  Experience  under  the  Act 
has  shown  that  this  objective  is  difficult  to  obtain.  Reporters  for  The  New 
York  Time.'i,  testing  a  pledge  by  President  Nixon  to  free  needlessly  classified 
information,  fomid  disclosure  under  the  Act  uniformly  slow,  difficult  and 
expensive — where  it  was  forthcoming  at  all.^  (November  22,  1973.  p.  401. 
Nevertheless,  the  Act,  however  imperfect  in  practice,  is  a  Congressional 
touchstone  for  determining  where  the  balance  with  respect  to  freedom  of 
informntion  should  be.* 

At  the  same  time,  the  need  for  secrecy  is  also  recognized  in  existing  law. 
Under  the  present  Criminal  Code  (Title  18)  it  may  be  a  felony  to  communicate 
classified  information  involving  certain  military  information  (Section  708) 
and  to  irather  defense  information  (Sections  70.3-4).  The  crucial  circumstance 
which  differentiates  between  felonious  and  non-felonious  communications  in 
these  statutes  is  intent — to  be  criminally  liable,  the  defendant  must  have 
intended  or  had  reason  to  believe  his  action  would  injure  the  country  or 
advantage  a  foreign  nation.  A  critical  difference  between  existing  law  and 
the  proposed  legislation  is  that  intent  would  no  longer  be  material.  "We 
believe  it  would  be  a  mistake  to  change  the  existing  standard. 

One  other  feature  of  the  proposed  statutes  should  be  noted.  It  is  common 
knowledge   that    much    of   the   information    that    appears    in    our   daily    press. 


1  Thp   rpfpnt    Rnprpinp    Court    dpclsinn    In    Environmenfal    Protection    Anencii   v.    Minh 
(41   TT.R.Ty.W.  4201,   107."^)    lias  prpcfpd  anothpr  ohstnclp.  Undpr  that  dpclsion.    the  classl- 
flpntion   of  nnv   informntion   as   "oonfidpntial"    pnrsnant   to   Expcntlvp    Ordpr    Is    not   snb- 
jpct  to  judicial  rpview  and  is  thus  beyond  the  reach  of  the  disclosure  provisions  of  the 
Apt. 

*This  conclusion  is  reinforced  by  the  current  and  proposed  Copyrlcrht  Acts.  Both 
■withhold  oopyrifrht  protection  for  works  or  writinRs  produced  by  the  effort  of  govern- 
mpnt  officials  and  pniploypps.  Thpir  sprvicps  bplong  to  thp  people  who  pay  their  salarips. 
This  is  not  altered  by  thp  happpnstnncp  that  the  services  are  incorporated  in  a  speech, 
report,  memorandum  or  other  writing. 
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electronic  and  print  alike,  is  so-called  confidential  information.  Government 
oflicials  seeking  to  create  a  favorable  climate  of  opinion  for  administration 
actions  and  policies  commonly  "leak"  such  information.  This  practice, 
although  technically  in  violation  of  the  proposed  statutes,  would  doubtless 
continue  with  the  tacit  approval  of  the  administration  of  the  moment. 

The  disclosures  that  would  become  hazardous  and  which  would,  therefore, 
be  discouraged,  if  not  completely  shut  off,  are  those  that  discomfit  or  em- 
barrass public  oflScials  and  agencies.  Instances  abound  where  individuals 
have  spoken  out  against  inefficiency  or  corruption  only  to  find  that  they  are 
treated  as  the  wrongdoer  while  the  wrongdoers  go  unpunished.  Under  the 
proposed  statutes,  they  could  find  themselves  indicted  for  commission  of  a 
felony. 

The  reporter  (and  his  employers)  who  accept  and  publish  such  information 
would  be  only  slightly  less  exposed  to  criminal  prosecution.  He  may  not  be 
an  accomplice  or  a  conspirator  in  a  prosecution  under  the  classified  informa- 
tion section  (although  this  is  not  entirely  clear).  But  he  may  be  found 
guilty  under  the  defense  information  sections.  And  he  and  his  source  may  be 
prosecuted  merely  for  receiving  information  which  under  present  law  may 
and  should  be  freely  disseminated. 


PiERSON,  Ball  &  Dowd, 
Washington,  B.C.,  June  7,  1913. 

Re  Hearings  on  S.  1  and  S.  1400 — Criminal  Code  Revision. 

Hon.  John  L.  McClellan, 

Suhcommittee  on  Criminal  Laws  and  Procedures,  Committee  on  the  Judiciary, 
Washington,  B.C. 

Dear  Mr.  Chairman  :  As  counsel  for  the  Radio  Television  News  Directors 
Association  we  submit  the  following  statement  for  consideration  by  the  Sub- 
committee in  connection  with  the  above-referenced  hearings.  The  provisions 
with  which  RTNDA  is  principally  concerned  are  §  2-5B7  ("Espionage")  and 
§  2-.5BS  ("Misuse  of  National  Defense  Information")  of  S.  1;  and  §1121 
("E.spionage"),  §1122  ("Disclosing  National  Defense  Information"),  §1123 
("Mishandling  National  Defense  Information").  §1124  ("Disclosing  Classified 
Information")  and  §§1731-32  ("Theft"  and  "Receiving  Stolen  Property")  of 
S.  1400. 

Existing  statutory  and  case  law  on  national  security  has  thus  far  proved 
itself  capable  of  accommodating  the  need  for  secrecy  on  certain  national 
security  matters  with  the  people's  right  to  know  about  the  performance  of 
their  government.  It  is  RTNDA's  desire  that,  at  the  least,  the  present  legal 
protections  for  the  news  media  and  others,  in  making  disclosures  of  govern- 
ment information  to  the  general  pulilic,  should  be  continued,  and  that,  hope- 
fully, they  will  be  strengthened.  It  is  RTNDA's  position  that  the  Administra- 
tion bill.  S.  1400,  threatens  to  undermine  the.se  existing  legal  protections  for 
the  press  and  the  public.  On  the  other  hand,  enactment  of  the  pertinent  provi- 
sions of  S.  1,  with  one  necessary  change,  could  prove  to  be  beneficial  to  the 
maintenance  of  an  acceptable  balance  between  secrecy  and  publicity  of  na- 
tional defense   information. 

S.  1.  but  not  S.  1400,  would  in  one  respect  go  further  than  .Justices  White 
and  Stewart  did  in  the  Pentagon  Papers  Case  when  they  interpreted  the  bad- 
intent  element  of  parts  of  the  present  law^  as  applying  only  to  "information" 
other  than  documents  and  other  tangible  materials  specified  in  the  statute." 
Both  of  the  pending  bills  apply  a  scienter  test  for  at  least  the  crime  of 
espionage,  no  matter  what  the  form  of  the  information ;  but  S.  1  would 
extend  the  scienter  test  to  other  criminal  provisions  concerning  national 
defense  information  disclosures,  as  did  Judge  Gurfein  under  the  present 
Section  703  in  the  same  Pentagon  Papers  Case^  and  as  the  courts  had  done 
under  a  similar  predecessor  statute.* 


^  IS  IT.S.C.  5  79.'?fd')  find  (e)  :  "•  *  »  -which  information  the  posssessor  has  reason  to 
hPlieve  conirt  he  nserl  to  the  injury  of  the  United  States  or  to  the  advantaj?e  of  any 
foreien   nation   *    ♦    *." 

2  New  York  Times  Co.  v.  United  States,  403  U.S.  71.S,  730.  737-3S  &  n.  9  (1971) 
(conciirrinsr  opinion). 

s  United   Stnte«  v.  New  Yorl<:   Times  Co..   32S  F.   Snpn.    ?,?4.    9.^0    rS.D    NY.   1971) 

*See  Gorin  r.  United  States,  312  U.S.  19  (1941)  :  United  States  v.  Heine,  151  F.  2d 
813   (2d  Cir.  1945). 
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RTXDA  welcomes  the  oppctunity  to  obtain  a  favorable  clarification  of 
the  formal  ambiguity  created  by  the  syntax  of  the  present  law  and  fixed 
upon  by  the  two  Justices.  However,  S.  14UU  is  woefully  inadequate  in  this 
regard.  Its  bad-faith  test  is  not  only  limited  to  the  espionage  provision,  but 
it  appears  to  be  much  weaker  than  the  present  Section  793  standard  of  intent 
or  knowledge  of  "injury  to  the  United  States."  S.  1400  would  permit  a  guilty 
verdict  if  a  defendant  charged  witli  espionage  (§1121)  acted  with  "intent 
that  infoi-mation  ...  be  used,  or  with  knowledge  that  it  may  be  used,  to 
the  prejudice  of  the  safety  or  interest  of  the  United  States,  or  to  the  advantage 
of  a  foreign  power  .  .  .  ,"    (emphasis  added). 

Moreover,  none  of  the  other  pertinent  sections  (§§1122-24)  of  S.  1400  has 
even  this,  or  any  other,  bad-faith  requirement.  Whatever  may  be  the  Gov- 
ernment's right  to  control  its  own  employees  in  the  release  of  "national  de- 
fense information"  (a  phrase  which  we  recognize  as  likely  to  continue  to 
have  limits  by  reasons  of  case-by-case  interpretation  as  well  as  any  vague 
and  broad  definitions  of  statute"),  we  believe  that  the  proposed  statutory 
provisions  ^  particularly  as  they  directly  forbid  good-faith  possession  of 
information,  speech  and  publication  by  non-Government  persons ",  are  un- 
necessary, confusing,  and  injurious  of  the  public's  right  to  know. 

The  latter  right  is  especially  effronted  by  Section  1124  of  S.  1400.  That 
section,  while  not  directly  applicable  to  the  news  media,  forbids  unauthorized 
disclosure  of  any  and  all  kinds  of  classified  information,  even  when  that 
information  lias  been  improperly  classified.  Because  of  the  low  standards  of 
classification  and  of  overclassification  of  information  under  those  standards, 
tliat  provision  should  not  be  enacted.  Present  penal  law  on  disclosure  of 
classified  information  is  carefully  limited  by  the  subject  matter  or  situations 
covered."  These  limitations  could  arguably  create  a  conclusive  presumption  of 
the  legitimacy  of  the  classified  designation  and/or  the  bad-intent  of  the  com- 
municator." But  certainly  experience  has  amply  demonstrated  that  no  such 
irrebuttable  presumption  of  correct  labelling  is  warranted  with  respect  to 
disclosure  of  classified  information  generally. 

Continued  misuse  of  the  classification  system  must  be  expected  despite 
revisio)is  made  in  the  wake  of  the  Pentagon  Papers  Casc.^°  The  indefiniteness 
of  sucli  terms  as  "national  security"  and  "national  defense  information" 
invite  error  and  abuse.  Just  now  the  nation  is  hearing  how  some  of  its  highest 
officials  may  have  come  to  equate  national  security  with  their  own  political 
security.  Secrecy  in  the  name  of  national  security  was  apparently  used  to 
perpetrate  and  then  conceal  criminal  and  police-state  activities.  We  know 
more  certainly  now  that  no  level  of  government  should  be  permitted  to  hide 
under  an  unexamined  national  security  label.  We  also  know  more  certainly 
that  there  is  great  virtue  jn  our  law  which,  except  for  the  narrow  range  of 
situations  discussed  above,  does  not  make  criminal  the  disclosure  and  publi- 
cation of  information  which  government  officials  wish  to  keep  secret.  As 
Judge  Gurfein  stated  in  the  Pentagon  Papers   Case: 

"If  there  be  some  embarrassment  to  the  Government  in  security  aspects  as 
remote  as  the  general  embarrassment  that  flows  from  any  security  breach, 
we  must  learn  to  live  with  it.  The  security  of  the  Nation  is  not  at  the  ram- 
parts alone.  Security  also  lies  in  the  value  of  our  free  institutions.  A  cantan- 
kerous press,  an  obstinate  press,  an  ubiquitous  press  must  be  suffered  by 
those  in  authority  in  order  to  preserve  the  even  greater  values  of  freedom 
of  expression  and  the  right  of  the  people  to  know."  ^ 


•'■  Gorin  v.  United  States,  supra;  United  States  v.  Heine,  supra.  In  S.  1400  the  defini- 
tion of  "information  relating  to  the  national  defense"  is  particularly  overbroad  in  in- 
eludinfr  information  "relating  to:  *  *  *  (9)  the  conduct  of  foreign  relations  affecting 
the   national   defense    •    »    •    "    (§  1126(g)). 

"  S§  1122-24. 

■  §§  1122,    li2.3(a)  (.S). 

"IS  U.S.C.  §  7flS  (codes,  cr.vptographic  devices  and  other  communication  Intelligence 
activities)  ;  42  U.S.C.  S  2277  (Atomic  Energ.v  Commission  employees  and  certain  others 
forbidden  to  communicate  restricted  data)  :  50  U.S.C.  §  7S.3(b)  (Government  and  related 
employees  forbidden  to  communicate  classified  information  to  foreign  powers  or  Com- 
munist organiz;ations). 

oSee  Scarbeck  v.  United  States,  .^17  F.  2d  546  (D.C.  Cir.),  cert,  denied,  374  U.S. 
850    (196.'{).    (involving  50    U.S.C.    §7S3(b)). 

^"^  See  House  Committee  on  Government  Operations,  "Executive  Classification  of  Infor- 
mation— S''curitv  Classification  Problems  Involving  Exemption  (b)(1)  of  the  Freedom 
of  Information  Act   (5  U.S.C.   552),"  H.  Rep.  No.  !).'^-221,  May  22,   1973. 

II  United  States  v.  New  York  Times  Co.,  supra,  328  F.  Supp.  at  331. 
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The  Justice  Department  has  complained  in  its  testimony  that  often  it  can- 
not prosecute  under  present  law  because  to  do  so  would  require  exposing  the 
very  classified  information  which  it  believes  to  have  been  unlawfully  dis- 
closed. This  argument  ignores  the  value  which  our  society  places  upon  due 
process  of  law,  a  value  which  would  be  sacrificed  if  defendants  were  pre- 
cluded from  challenging  the  sensitivity  of  the  information  which  some  in- 
dividual has  stamped  as  classified.  It  is  a  working  premise  of  our  criminal 
law  that  guilty  men  should  sometimes  go  free  rather  than  the  law  sanction 
procedures  which  create  substantial  risk  that  innocent  men  will  be  convicted. 
The  Government  often  decides  not  to  prosecute  rather  than  expose  under- 
cover agents,  evidence  of  electronic  and  other  surveillance,  and  for  other 
reasons  which  are  thought  to  outweigh  the  value  of  punishing  the  alleged 
wrongdoers.  Further,  the  judiciary  can  be  expected  to  cooperate  with  U.S. 
attorneys  to  delete  the  most  sensitive  details  of  documents  presented  to  juries 
for  determining  whether  the  su1)ject  matter  concerns  "national  defense  in- 
formation" or  was  properly  classified;  and  the  testimony  of  Government 
security  experts  on  the  question  of  whether  the  material  was  properly  classi- 
fied would  undoul)tedly  be  entitled  to  great  weight  before  the  jury. 

In  Gorin  v.  United  ^fnfes,  supra.  312  V.H.  at  27-28.  the  Supreme  Court 
indicated  that  it  would  have  been  hard-pressed  to  uphold  the  validity  of  the 
presently  proposed  provisions  which  do  not  couple  a  testable  "national  defense 
information"'  (or  "classified  information")  standard  with  a  bad-faith  stan- 
dard: 

"But  we  find  no  uncertainty  in  this  statute  which  deprives  a  person  of  the 
ability  to  predetermine  whether  a  contemplated  action  is  criminal  under  the 
provisions  of  this  law.  The  obvious  delimiting  words  in  the  statute  are  those 
requiring  'intent  or  reason  to  l)elieve  that  the  information  to  be  obtained  is 
to  be  used  to  the  injury  of  the  United  States,  or  to  the  advantage  of  any 
foreign  nation.'  This  requires  those  prosecuted  to  have  acted  in  bad  faith. 
The  sanctions  apply  only  when  scienter  is  established.  Where  there  is  no 
occasion  for  secrecy,  as  with  reports  relating  to  national  defense,  published 
l)y  authority  of  Congress  or  the  military  departments,  there  can,  of  course, 
in  all  likelihood  be  no  reasonable  intent  to  give  an  advantage  to  a  foreign 
government.  Finally,  we  are  of  the  view  that  the  use  of  the  words  'national 
defense"  has  given  them,  as  here  employed,  a  well  understood  connota- 
tion. *  *  *■' 

In  view  of  the  foregoing.  RTXDA  opposes  the  adoption  of  Sections  1121- 
24  of  S.  1400.  On  the  other  hand.  Section  2-r>B7  of  S.  1  appears  to  be  directed 
solely  to  what  has  been  traditionally  thought  of  as  espionage.  It  employs  the 
bnd-faith  "injury  to  the  United  States"  standard  of  the  present  Section  793, 
and  its  phrasing  otherwise  is  focused  on  the  requisite  intent  to  reveal  national 
defense  information  to  a  foreign  power.  RTNDA  recommends  enactment  of 
this   provision. 

The  other  most  pertinent  provision  of  S.  1.  Section  2-r)B8,  "Misuse  of 
National  Defense  Information,"  is  partially  objectionable.  We  endorse  the 
use  in  the  opening  language  of  the  qualifying  phrase  "if  in  a  manner  harm- 
ful to  the  United  States.  .  .  ."  This  qualification  would  be  a  check  upon  the 
use  of  the  criminal  law  to  get  at  every  government  leak  of  such  information. 
But  we  believe  that  a  bad-intent,  bad-faith  qualification  must  be  added  to 
paragraphs  (1)  and  (3)  of  subsection  (a),  at  least  insofar  as  those  provi- 
sions apply  to  persons  other  than  Government  employees.  This  would  carry 
forward  the  better  interpretation  of  the  present  language  of  Section  793 
(d)    and    (e). 

Returning  once  more  to  S.  1400,  there  is  another  provision  in  that  bill 
which  is  potentially  even  more  susceptible  to  use  as  a  "national  secrecy  act." 
Section  1731  of  the  bill  would  make  it  a  felony  (theft  of  property)  for  any- 
one to  make  unauthorized  use  of  a  government  document  even  when  the 
document  itself  is  not  removed  from  government  control  (see  subsections 
(a)(b)  and(c)  (1)  (B)  (iii)  ).  The  definition  of  "property  (Section  111  of 
S.  1400)  includes  "intellectual  property  or  information,  by  whatever  means 
preserved,  althousrh  only  the  means  by  which  it  is  jireserved  have  a  physical 
location.  .  .  ."  Thus,  any  unauthorized  disclosure  of  information  obtained  by 
that  person  from  a  government  document  could  lie  construed  as  violative  of 
Section  1731.  Similarly,  the  receipt  of  such  information  by  a  newsman  could 
be  construed  as  a  violation  of  Section  1732.  which  makes  it  a  crime  to  re- 
ceive such  property  knowing  it  to  be  stolen  (see  definition  of  "stolen  property" 
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in  Section  111).  This  is  not  the  present  law,  is  not  proposed  in  the  bill  S.  1, 
and  clearly  should  not  become  law  if  the  Congress  and  the  public  are  to 
continue  to  receive  information — "leaks"  and  otherwise — which  so  often 
they  sliould  know  but  which  some  officials  wish  to  keep  secret. 

We  i-e(iuest  that  this  statement  be  introduced  into  the  record  of  your  hear- 
ings on  this  important  matter.  Thank  you  for  the  opportunity  to  present  the 
views  of  the  Radio  Television  News   Directors  Association. 
Respectfully  submitted, 

/s/ 

J.  Laurent   Scharff. 


[From  the  Chicago  Sun-Times,  Thurs.,  Apr.  12,  1973] 

Can  Prosecute  Newsmen  for  Stolen  Data:  Justicse  Aide 

(By  Morton  Kondracke) 

Washington — A  Justice  Department  official  asserted  Wednesday  that  the 
federal  government  is  entitled  to  prosecute  newsmen  and  their  sources  when 
information    is   "stolen" — even   orally — from   government   files. 

The  official,  Ronald  L.  Gainer,  said  the  government  authority  exists  under 
present  law,  but  is  made  clearer  under  the  Nixon  administration's  proposed 
new  criminal  code.  He  said,  however,  that  the  new  code's  provisions  had  not 
been  drafted  with  reporters  in  mind. 

Gainer,  deputy  chief  of  the  legislation  and  special-project  section  of  Jus- 
tice's criminal  division,  played  a  principal  role  in  the  drafting  of  the  new 
criminal  code.  Its  general  definitions  for  the  first  time  include  "intellectual 
property  or  information,  by  whatever  means  preserved,"  as  "property,"  theft 
of  which  is  punishable. 

Another  definition  makes  it  clear  that  government  information  is  subject 
to  theft  laws  as  well  as  that  which  is  privately  held.  The  theft  provi-sions 
exist  separately  from  sections  covering  unauthorized  disclosure  of  classified 
information  or  material  pertaining  to  the  national  defense. 

Gainer  said  in  an  interview  that  Justice  Department  officials  did  not  discuss 
the  press  in  composing  language  for  the  theft  proposal,  and  had  "white  collar 
crime"  in  mind  when  drafting  the  new  criminal  codes. 

Commenting  on  a  series  of  specific  cases  in  which  reporters  might  obtain 
unauthorized  leaks  from  government  files,  however.  Gainer  made  it  clear 
reporters  could  be  prosecuted. 

He  said  that  they  could  be,  as  well,  under  existing  theft  laws  that  provide 
punishment  for  anyone  who  ".  .  .  steals  .  .  .  knowingly  converts  to  his  use 
or  the  use  of  another  or  without  authority  sells,  conveys,  or  disposes  of  any 
record,  voucher,  money  or  thing  of  value  of  the  United  States  or  any  depart- 
ment or  agency  thereof." 

Tlie  present  law  also  covers  anyone  who  "receives,  conceals  or  retains  the 
same  with  intent  to  convert  it  to  his  use  or  gain  knowing  it  to  have  been 
(stolen)    .    .   ." 

Under  existing  law.  Gainer  said,  a  reporter  might  be  pro.secuted  if  he  re- 
ceived a  document  or  a  copy  of  a  document  from,  say,  the  Department  of 
Health,  Education  and  Welfare  and  published  it  in  the  newspaper. 

The  grounds  would  be,  he  said,  that  the  information  constituted  a  "thing 
of  value"  insofar  as  it  might  enhance  the  reporter's  career,  help  his  employers 
sell  newspapers  and  cost  the  government  something. 

He  acknowledged  that  the  new  definition  "information"  as  "property" 
clarified  the  issue. 

Among  the  .specific  cases  under  which  Gainer  said  prosecution  was  author- 
ized were  those  in  which  a  reporter  keeps  the  only  copy  of  a  government 
document,  makes  a  copy  and  replaces  the  document,  receives  only  a  copy,  is 
read  tlie  contents  of  the  document  over  the  telephone  or  is  read  a  summary 
of  the  contents  of  the  document  over  the  telephone. 

Still  another  section  of  the  new  criminal  code  makes  it  a  crime  to  "possess 
a  writing  which  has  been  issued  without  authority"  and  defines  a  writing  as 
"any  paper,  document  or  other  instrument  containing  written  or  printed 
matter  or  its  equivalent." 

Gainer  and  other  Justice  Department  officials  said  that  this  section  was 
written  to  cover   securities,   passports  and   other   official   writings  tliat   miglit 
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be  counterfeited  or  issued  on  an  illegal  basis.  They  said  that  newsmen  were 
unaffected  by  the  measure  and  that  it  did  not  change  existing  law. 


Anderson  Hits  Nixon  Privilege  View 
(By  Morton  Kondracke,  Sun-Times  Bureau) 

"Washington — Two  Illinois  legislators,  one  a  Republican,  Wednesday  de- 
nounced in  strongest  terms  the  Nixon  administration's  broad  claim  of  execu- 
tive privilege  in  withholding  information  from  Congress. 

Sen.  Adlai  E.  Stevenson  III  (D-Ill.)  and  Rep.  John  B.  Anderson  (R-Ill.), 
potential  opponents  in  the  1974  Senate  election,  urged  adoption  of  legislation 
that  would  limit  executive  privilege  to  personal  communications  between  the 
President  and  policy  advisers. 

Anderson,  a  member  of  the  House  GOP  leadership,  said  he  reacted  with 
"utter  shock  and  dismay"  to  an  assertion  Tuesday  by  Atty.  Gen.  Richard  G. 
Kleindienst  that  the  President  could  deny  Congress  any  witness  or  any  piece 
of  information  from  the  executive  branch  of  government. 

Anderson,  in  a  surprise  appearance  before  a  joint  hearing  of  three  Senate 
subcommittees,  said  the  Kleindienst  statement  was  "unnecessarily  provocative 
and  contemptuous  of  the  Congress"  and  "sucli  an  alarming  and  dangerous  ex- 
pansion of  the  notion  of  executive  privilege  that  .  .  .  Congress  must  immed- 
iately pass  legislation  .  .  .  lest  the  delicate  balance  of  shared  powers  between 
the  branches  be  ruptux'ed  permanently." 

Anderson  said  Kleindienst's  statement  "borders  on  contempt  for  the  law 
of  the  land"  insofar  as  the  Freedom  of  Information  Act  requires  the  execu- 
tive branch  to  disclose  information  to  the  general  public. 

Stevenson,  who  has  made  an  extensive  study  of  executive  privilege,  said 
the  so-called  doctrine  was  in  reality  "merely  a  claim  .  .  .  which  has  never 
been  sustained  .  .  .,  finds  no  backing  in  constitutional  history  or  the  Constitu- 
tion itself  (and)  has  never  been  ratified  by  statue  nor  by  judicial  declaration." 

Stevenson  suggested  that  Congress  limit  executive  privilege  to  "direct  com- 
munication between  the  President  and  anyone  in  the  executive  branch  .  .  . 
if  the  matters  in  discussion  legitimately  relate  to  aspects  of  public  policy." 

This  would  give  Presidents  wider  privilege  than  suggested  by  other  sena- 
tors and  by  Anderson,  who  recommended  a  privilege  limited  to  "direct,  per- 
sonal and  confidential  relationships  between  the  President  and  his  chief 
advisers." 

In  a  wrinkle  different  from  other  legislators'  proposals,  Stevenson  recom- 
mended that  Congress  enlist  the  federal  courts  to  enforce  its  demands  for 
information  so  a  refusal  would  automatically  constitute  contempt  of  court 
as  well  as  of  Congress. 

Tighter  Law  Is  Sought  on  U.S.  Documents 
(Sun-Times  Bureau,  Morton  Kondracke,  Mar.  15, 1973) 

Washington — The  Nixon  administration  will  propose  making  it  explicit 
that  government  documents  constitute  "property"  and  that  their  leakage  or 
"theft"  is  a  crime,  it  was  disclosed  Wednesday. 

The  change  in  law,  if  accepted  by  Congress  and  the  courts,  would  make  it 
easier  for  the  government  to  obtain  convictions  in  cases  such  as  those  of 
Daniel  Ellsl.'erg  and  Anthony  J.  Russo  Jr.,  charged  with  theft  of  the  Penta- 
gon papers  as  well  as  violation  of  espionage  laws. 

One  of  Ellsberg's  defenses  is  that  the  government,  as  the  public's  servant, 
has  no  right  to  consider  information  its  "property"  in  the  same  sense  as 
buildings   or   autos. 

The  question  also  was  posed  briefly  after  the  arrest  of  reporter  Leslie  H. 
Whitten  on  charges  of  receiving  stolen  government  property  in  the  form  of 
documents  from  the  Bureau  of  Indian  Affairs. 

According  to  Assistant  Atty.  Gen.  Henry  E.  Peterson,  "government  docu- 
ments are  explicity  made  property"  under  the  administration's  proposals  for 
recodification  of  the  criminal  laws. 

"Theft  or  embezzlement"  of  such  documents  "is  made  punishable"  under 
the  proposed  code,  he  said,  but  he  did  not  say  what  the  penalties  would  be. 
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Also  ill  tlu'  new  code,  to  lie  sent  to  Congress  next  week,  are  provisions 
niakiiiff  it  a  crime  for  a  public  servant  to  give  a  classified  document  to  any 
••unauthorized  person,"  not  necessarily  a  foreign  agent. 

According  to  Assistant  Atty.  Gen.  William  Olson,  "unauthorized  persons" 
include  reporters  and  perhaps  even  some  congressmen  and  their  aides. 

According  to  Olson,  the  only  exemption  in  the  proposed  law  applies  when 
documenls  are  handed  over  to  a  '•regularly  constituted  committee  (of  Con- 
gress) pursuant  to  a  lawful  demand." 

The  proposed  code  also  makes  it  a  crime  to  "knowingly  reveal  national 
security  information  to  a  person  not  authorized  to  receive  it." 

Present  espionage  law,  such  as  that  being  used  to  try  ElLsberg,  requires  a 
proof  that  release  of  "national  defense  information"  would  cause  grave  harm 
to  the  country. 

According  to  Olson,  "national  security  information"  under  the  proposed 
code  would  be  more  loosely  defined. 


ABC  News, 
iVeto  York,  \.Y.,  June  5,  1973. 
Hon.  John  L.  McClellan, 

Chairman,  Subcominittee  on  Criminal  Laici^  and  Procedures,  Committee  on  the 
Jiidicinnj,  Wdsfiinf/ton,  D.C. 

Dear  Senator  McClellan  :  I  note  that  the  Subcommittee  is  conducting 
hearings  on  June  8  on  a  number  of  proposed  bills  to  recodify  the  Federal 
Criminal  Code — in  particular.   S.l    and   S.1400. 

In  our  view,  certain  provisions  of  the  proposed  bills  would  have  serious 
ramifications  for  the  journalistic  profession. 

Accordingly,  we  are  preparing  a  statement  of  comments  which  we  will 
forward  to  your  attention,  and  which  we  respectfully  request  be  included  in 
the    hearing  record. 

Very  truly  yours, 

Elmer  W.  Lower. 

Prc'<ident. 


ABC  News. 
New  York,  N.Y.,  July  19,1973. 
Hon.  John  L.  McClellan, 

Chairman,  Subcommittee  on  Criminal  Laws  and  Procedures,  Committee  on  the 
Judiciary,  Washington,  D.C. 

Dear  Senator  McClellan  :  With  respect  to  the  Subcommittee  hearings  on 
proposals  to  reform  the  Federal  Criminal  Code,  and  as  a  follow-up  to  Elmer 
Lower's  letter  of  June  5,  I  am  enclosing  the  comments  of  ABC  concerning 
certain  provisions  of  S.l  and  S.1400  dealing  with  the  unauthorized  disclosure 
of  "classified"  government  information  and  information  related  to  the  "na- 
tional defense". 

We  respectfully  request  that  this  statement  be  included  in  the  hearing 
record. 

Very  truly  yours, 

William  Sheehan. 
Senior  Vice  President. 
Enclosure. 

Statement   of   American    Broadcasting    Companies,    Inc.,    on   the    Proposfh 
Criminal  Code  Reform  Acts  of  1973 

The  American  Broadcasting  Companies,  Inc.  (ABC)  presents  the  following 
statement  of  its  views  on  the  proposed  "Criminal  Justice  Codification.  Revi- 
sion and  Reform  Act  of  1973"  (S.  1400).  These  bills,  recently  introduced  in 
the  Senate,  propose  to  revise  the  federal  criminal  code  in  a  number  of  re- 
spects. Of  particular  concern  to  ABC,  however,  are  the  various  provisions  of 
S.l  and  S.1400  dealing  with  the  unauthorized  disclosure  of  "classified"  gov- 
ernment information  and  information  related  to  the  "national  defense"  (See 
principally,  .sections  2-5B7,  2-5B8,  2-6D3,  2-8D3  through  2-8D6  of  S.l  and 
sections  1121-1125  and  1731-1733  of  S.1400). 


ii 
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These  provisions  establish  substantially  harsher  penalties  for  the  unau- 
thorized disclosure  of  government  information  than  does  the  existing  crimi- 
nal code.  More  importantly,  however,  is  the  fact  that  they  make  such  penal- 
ties applicable  not  only  to  those  government  officers  who  are  authorized 
access  to  sueli  information,  but  to  anyone  who  receives  or  "communicates" 
such  information  to  others.  This,  of  course,  would  include  journalists  and 
reporters,  among  others. 

While  presently  effective  legislation  is  similar  in  many  respects  to  the  gen- 
eral subject  matter  of  these  bills,  the  proposals  embodied  in  S.l  and  S.1400 
are  far  more  comprehensive  and  restrictive  than  are  the  existing  provisions 
of  law.  Indeed,  the  changes  from  existing  law  which  are  embodied  in  these 
provisions  are  sweeping  to  say  the  least.  Certainly,  the  Congress  must  exer- 
cise great  care  in  evahiating  and  judging  their  merit  and  worth.  In  addition, 
their  consideration  by  Congress — particularly,  at  a  time  of  national  antipathy 
for  secrecy  in  government  and  government  activities — will  require  a  delicate 
balance  between  the  legitimate  need  of  government  to  protect  and  assure  the 
national  security,  and  tlie  assured  right  of  the  public  to  be  informed  about 
its  government.  Such  a  balance,  we  recognize,  is  difficult  to  strike,  yet  it 
must  be  done  and  it  must  be  done  with  a  fair  consideration  of  all  national 
goals  and  priorities. 

Because  of  the  severe  restrictions  which  these  provisions  place  upon  the 
ability  of  the  press  to  obtain  and  disseminate  information  to  the  public, 
ABC  is  of  the  view  that  the  propo.sed  legislation  does  not  strike  this  balance 
faiiiy  in  that  the  rights  of  the  public  to  information  and  a  free-flow  of  ideas 
is  unnecessarily  sacrificed  for  as  yet  an  unproven  need  of  tlie  government 
for  even  greater  secrecy  in  its  operations  and  activities.  For  this  and  other 
reasons  discus.sed  below,  ABC  opposes  the  enactment  of  S.l  and  S.1400  in 
their   present   form. 

Section  1124(a)  of  S.1400.  for  instance,  makes  it  unlawful  for  persons  hav- 
ing "authorized  possession  or  control  of  classified  information"  to  "knowingly 
communicate"  such  information  "to  a  person  not  authorized  to  receive  it". 
And  "classified  information"  is  very  broadly  defined  in  section  1126(b),  as 
"any  information,  regardless  of  its  origin,  wJiich  is  marked  or  designated 
pursuant  to  the  provisions  of  statute  or  executive  order,  or  a  regulation  or 
rule  thereunder,  as  information  requiring  a  si)ecifie  degree  of  protection 
against  unauthorized  disclosure  for  reasons  of,  national  security."  More 
significantly,  section  1124(d)  eliminates  as  a  defense  to  prosecution  under 
this  section  tlie  fact  that  the  information  was  improperly  classified. 

The  abuse  of  classification  of  documents  in  government  is  already  well 
known.  Indeed,  the  Freedom  of  Information  Act  M'hich  the  Congress  passed 
in  1967  (5  USC  §  552)  was  specifically  designed  to  deal  with  the  over-classi- 
fication of  government  documents,  and  thereby  increase  the  flow  of  informa- 
tion to  the  American  public.  The  pervasiveness  of  the  proposed  statute  and 
its  harsh  criminal  sanctions,  cannot  help  but  to  negate  the  benefits  of  the 
Information  Act  and  to  compound  substantially  the  problem  of  over-cla.ssifica- 
tion.  The  inevitable  result  will  be  a  serious  curtailment  in  the  amount  of 
information  that  is  available  to  the  public. 

In  addition.  Section  1122(a)  of  S.1400  makes  it  unlawful  for  any  person 
to  "knowingly  communicate  information  relating  to  the  national  defense  to 
a  person  not  authorized  to  receive  it."  And  "communicate"  is  defined  (in 
part)  to  mean  "to  make  information  available  by  any  means,  to  a  person  or 
to  the  general  public".  Thus,  the  proscriptions  of  section  1122  are  clearly 
applicable  to  the  media.  Of  even  greater  significance,  however,  is  the  fact 
that  "information  relating  to  the  national  defense"  is  very  broadly  defined 
to  include,  among  other  things,  any  information  (regardless  of  it's  origin) 
relating  to  the  military  capability  of  the  United  States  or  an  associate 
nation,  military  planning,  operations,  installations  or  communications  of  the 
United  States,  military  weaponry,  weapons  development  or  weapons  research, 
intelligence,  or  "the  conduct  of  foreign  relations  affecting  the  national  de- 
fense." 

Thus,  any  reporter  or  journalist  who  performs  his  assigned  function  as  a 
memlier  of  the  press  with*  respect  to  any  such  information  has  committed  a 
felony.  And,  gone  from  the  present  law  (18  U.S.C.  §§  793-798)  is  the  require- 
ment that  the  communicator  have  "reason  to  believe  [that  such  information] 
could  be  used  to  the  injury  of  the  United  States  or  to  the  advantage  of  any 
foreign  nation".    Similarly,    it   is    no   defense   to    a   prosecution   under   .section 
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1122  to  demonstrate  that  disclosure  was  not,  in  fact,  injurious  to  the  United 
States  or  of  advantage  to  a  foreign  nation. 

In  a  similar  vein  section  2-5B8(l)  of  S.l  makes  it  unlawful  if  "in  a  man- 
ner harmful  to  the  safety  of  the  United  States",  a  person  knowingly  reveals 
national  defense  information.  Again,  as  in  the  case  of  the  corre.sponding 
provisions  of  S.14()0,  tlie  government  need  not  prove  "specific  intent"  to  harm 
the  I'nited  States,  only  the  result.  This  is  a  radical  departure  from  current 
provisions  of  law  (see  IS  U.S.C.  §793),  and  the  grave  danger  which  these 
provisions  portend  for  the  continuation  of  a  free  press  in  this  country  should 
be  obvious. 

In  a  like  manner  section  1123(a)(3)  of  S.1400  makes  it  a  felony  for  any 
one  being  in  possession  or  control  of  information  relating  to  the  national 
defen.se  to  fail  to  deliver  it  on  demand  to  a  federal  public  servant  entitled 
to  receive  it.  Again,  it  is  no  defense  to  a  prosecution  under  this  section  to 
demonstrate  either  that  the  subject  information  is  not  harmful  to  the  United 
States  or  that  the  defendant  did  not  believe  it  to  be  harmful.  Correspond- 
ingly, while  section  2-r)P„S(a)  (3)  of  S.l  requires  a  showing  of  actual  harm 
to  the  United  States,  the  lack  of  luirmful  intent  or  belief  on  the  part  of  the 
defendant  is  not  a  permissable  defense  there  either. 

Other  sections  of  the  proposed  legislation  present  problems  of  similar  mag- 
nitude. Section  2-8D4  of  S.l  and  section  1732  of  S.1400,  for  example,  generally 
provide  that  a  person  is  guilty  of  receiving  stolen  property  if  he  receives  or 
possesses  property  of  another  (such  as  the  government)  knowing  that  it  has 
been  stolen.  Although  such  proscriptions  appear  to  exist  in  currently  effective 
law  (see,  e.g.,  IS  U.S.C.  §G71),  "property"  has  now  been  defined  to  include 
"intellectual  property  or  information  by  whatever  means  preserved."  The 
inijilicit  intention  of  the  Act,  although  by  no  means  clear,  appears  to  suggest 
that  r:))ii  nnnntlwrizcd  transmission  of  information  to  the  press — whether 
oral  or  written,  and  even  if  neither  classified  nor  related  to  the  national  de- 
fense— is  prohibited. 

The  natural  result  of  such  laws  as  these,  if  enacted  by  the  Congress,  is 
nothing  short  of  press  i-eporting  by  "government  hand-out".  The  consequences 
to  a  free  press  and  an  informed  electorate  which  would  flow  from  legislation 
such  as  this  are  astounding.  Indeed,  we  have  recently  seen  the  possible 
dangers  of  such  a  system,  and  we  oppose  the  inauguration  of  it  at  this  or 
any  other  time. 

As  we  note  briefly  above,  our  oppo.sition  proceeds  principally  from  the 
Constitution's  First  Amendment  guarantee  of  a  free  press.  As  Justice  Black 
notes  in  his  concurring  opinion  in  the  Pentagon  Papers  case  {New  York 
Times  Co.  v.   Vnited  States,  403  US  713  at  717    (1971))  : 

"Both  the  history  and  language  of  the  First  Amendment  support  the  view 
that  the  press  must  be  left  free  to  publish  news,  whatever  the  source,  without 
censorship,  injunction,  or  prior  restraints." 

it:  *****  * 

"The  press  was  protected  so  that  it  could  bare  the  secrets  of  government 
and  inform  the  people.  Only  a  free  and  unrestrained  press  can  effectively 
expose  deception  in  government."    (emphasis  supplied). 

And  to  the  argument  by  the  Solicitor  General  on  behalf  of  the  Government 
that  "the  First  Amendment  was  not  intended  to  make  it  impossible  for  the 
Executive  to  function  or  to  protect  the  security  of  the  United  States",  Justice 
Black  replied : 

"The  word  'security'  is  a  broad,  vague  generality  whose  contours  should 
not  be  invoked  to  abrogate  the  fundamental  law  embodied  in  the  First 
Amendment.  The  guarding  of  military  and  diplomatic  secrets  at  the  expense 
of  informed  representative  government  provides  no  real  security  for  our 
Republic.  .  .  .  This  thought  was  eloquently  expressed  in  1937  by  Mr.  Chief 
Justice  Hughes.   .   .   . 

"  'The  greater  the  importance  of  safeguarding  the  community  from  incite- 
ments to  the  overthrow  of  our  institutions  by  force  and  violence,  the  more 
imperative  is  the  need  to  preserve  inviolate  the  constitutional  rights  of  free 
speech,  free  press  and  free  assembly  in  order  to  maintain  the  opportunity 
for  free  political  di.scussion,  to  the  end  that  government  may  be  responsive 
to  the  will  of  the  people  and  that  changes,  if  desired,  may  be  obtained  by 
peaceful  means.  Therein  lie.s  the  security  of  the  Republic  the  very  foundation 
of  constitutional  government.'"    (403  U.S.  at  719,  720). 

Justice  Douglas  agreed : 
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"The  dominant  purpose  of  the  First  Amendment  was  to  prohibit  the  wide- 
spread practice  of  governmental  suppression  of  embarrassing  information.  It 
is  common  knowledge  that  the  First  Amendment  was  adopted  against  the 
widespread  use  of  the  common  law  of  seditious  libel  to  punish  the  dissemi- 
nation of  material  that  is  embarrassing  to  the  powers-that-be.  .  .  . 

"Secrecy  in  government  is  fundamentally  anti-democratic,  perpetuating 
bureaucratic  errors.  Open  debate  and  discussion  of  public  issues  are  vital 
to  our  national  health.  On  public  questions  there  should  be  'uninhibited,  ro- 
bust, and  wide-open'  debate.  New  York  Times  Co.  v.  Sullivan,  376  U.S.  254 
at  269-270.  .  .  .".   (403  US  at  723-724) 

The  proposed  legislation  offends  the  very  purposes  for  which  the  First 
Amendment  was  enacted ;  indeed,  it  serves  no  useful  function  other  than  to 
promote  "secrecy"  in  government  and  to  effectively  preclude  "uninhibited, 
robust,  and  wide-open  debate."  Here  is  prior  restraint  at  its  worst. 

In  concluding,  we  must  emphasize  again  that  we  do  not  question  the  gov- 
ernment's right  to  protect  the  national  security,  nor  do  we  dispute  the  pre- 
mise that  reasonable  precautions  to  restrict  the  dissemination  of  confidential 
information  vital  to  the  national  interest  is  likewise  necessary.  We  do  oppose, 
however,  any  attempt  to  further  restrict  the  availability  of  information  and 
information-gathering  that  is  not  in  any  reasonable  fashion,  directly  related 
to  these  purposes.  The  provisions  of  S.l  and  S.1400  which  preclude,  in  any 
prosecution  for  violation  of  their  proscriptions,  the  defense  that  either  in- 
formation was  improperly  classified,  or  that  no  harm  or  injury  to  the  United 
States  resulted  from  such  violation,  go  precisely  in  the  wrong  direction.  It 
would  be  ironic,  indeed,  if  in  the  atmosphere  of  public  suspicion  and  distrust 
which  pervades  the  nation  today,  legislation  is  enacted  by  the  Congress 
which  intensifies  rather  than  ameliorates  the  gap  which  separates  govern- 
ment and  its  people.  More  than  that,  it  would  be  tragic. 


Statement  of  the  American  Jewish  Congeess  ■• 

This  subcommittee  has  before  it  an  omnibus  bill,  S.  1400,  embodying  a  pro- 
posed revision  and  recodification  of  the  Federal  law  on  crimes  and  criminal 
procedure.  It  is  now  considering  specific  portions  of  that  bill.  Sections  1121 
to  1326,  which  deal  with  espionage,  national  defense  information  and  classi- 
fied information. 

The  American  Jewish  Congress  urges  this  subcommittee  to  disapprove 
those  sections.  We  believe  they  would  alter  the  balance  between  the  two 
goals  of  national  security  and  freedom  of  information  in  a  manner  that  would 
weaken  the  rein  of  informed  public  opinion  on  the  operations  of  the  national 
government. 

The  American  Jewish  Congress,  an  organization  of  American  Jews  founded 
in  1917,  believes  that  the  security  and  well-being  of  all  citizens  depend  on 
maintaining  an  open  society — a  society  free  of  excessive  restraint  on  what 
people  may  say,  believe  and  know.  We  urge  that  the  limited  degree  of  secrecy 
truly  necessary  for  our  national  safety  can  be  assured  without  the  sweeping 
curbs  on  the  flow  of  information  to  the  public  that  would  be  imposed  by  this 
bill. 

tebms  of  the  bill 

Section  1121  of  the  bill,  entitled  "Espionage,"  would  make  it  illegal  to  com- 
municate "information  relating  to  the  national  defense"  to  a  foreign  power 
or  otherwise  to  engage  in  specified  espionage  activities  "to  the  prejudice  of 
the  safety  or  interest  of  the  United  States,  or  to  the  advantage  of  a  foreign 
power."  The  acts  described  in  this  section  are  among  the  acts  presently  pro- 
hibited by  18  U.S.C.  Sec.  793,  which  deals  with  "Gathering,  Transmitting,  or 
Losing  Defense  Information."  However,  the  thrust  of  Section  1121  would  be 
wider  than  that  of  Section  793  if  it  were  enacted  with  Section  1126(g)  of 
the  bill  which,  as  noted  below,  contains  a  very  broad  definition  of  "information 
relating  to  the  national  defense." 

Section  1122,  "Disclosing  National  Defense  Information,"  would  make  It 
illegal  to  disclose  national  defense  information  knowingly  to  a  person  not  au- 
thorized to  receive  it.  Section  1123,  "Mishandling  National  Defense  Informa- 
tion," would  make  it  illegal  (1)  to  "recklessly"  permit  loss  of  defense  infor- 
mation or  its  communication  to  unauthorized  persons,    (1)    to  fail  to  deliver 
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such  information  lawfully  possessed  or  to  fail  to  report  promptly  its  loss  or 
improper  communication  or  to  violate  any  other  duty  imposed  by  statute, 
executive  order  or  regulation  designed  to  safeguard  such  information,  and 
(3)  to  refuse  to  deliver  such  information  held  without  authorization.  Similar 
provisions  now  appear  in  18  U.S.C.   Section  793. 

Section  1124,  "Disclosing  Classified  Information,"  would  greatly  extend  the 
range  of  criminal  sanctions  against  the  disclosure  of  classified,  as  distinguished 
from  national  defense,  information.  Under  its  terms,  it  would  be  a  crime 
for  any  person  in  authorized  possession  of  classified  information,  or  having 
obtained  it  as  a  Federal  employee,  to  communicate  it  knowingly  to  a  person 
not  authorized  to  receive  it.  (The  section  would  not  apply  to  any  communica- 
tion to  a  regularly  constituted  Congressional  committee  pursuant  to  "lawful" 
demand.)  It  is  specifically  provided  that  it  would  not  be  a  defense  that  the 
information  was  improperly  classified. 

Section  1125,  "Unlawfully  Obtaining  Classified  Information,"  would  make 
it  a  crime  for  any  person,  "being  an  agent  of  a  foreign  power,"  to  knowingly 
obtain  or  collect  classified  information  which  he  is  not  authorized  to 
receive.  Here,  too,  improper  classification  would  not  be  a  defense. 

Finally,  Section  1126  contains  a  number  of  definitions  which  significantly 
affect  the  scope  of  the  preceding  sections.  Thus,  "classified  information"  is 
to  include  "any  infoi-mation,  regardless  of  its  origin,  which  is  marked  or 
designated  pursuant  to  the  provisions  of  a  statute  or  executive  order,  or  a 
regulation  or  rule  thereunder,  as  information  requiring  a  specific  degree  of 
protection  against  unautliorized  disclosure  for  reasons   of  national  security." 

The  term,  "information  relating  to  the  national  defense,"  would  apjjly  not 
only  to  various  aspects  of  the  government's  military  operations  but  also, 
under  paragraph  (g)  (9)  to  "the  conduct  of  foreign  relations  affecting  the 
national  defense.  It  should  be  noted  that  the  present  law  making  it  illegal  to 
disclose  information  concerning  the  national  defense,  18  U.S.C.  793,  does  not 
contain  any  definition  of  that  term.  Presumably,  therefore,  that  law  would 
have;  to  be  narrowly  construed  in  any  criminal  proceeding.  It  is  certainly 
doubtful  that  it  would  apply  "to  the  conduct  of  foreign  relations,"  even 
though  it  might  be  argued  that  all  aspects  of  our  foreign  relations  affect 
the  national  defense. 

THE  CLASSIFICATION  SYSTEM 

The  present  extensive,  long-standing  practice  of  government  document 
classification  originated  and  has  continued  without  specific  statutory 
authorization.  The  executive  orders  governing  the  system  are  published  in 
the  United  States  Code  as  Notes  to  50  U.S.C.  Section  401.  The  provisions  of 
that  section  setting  forth  the  piirposes  of  Congress  in  enacting  the  National 
Security  Act  of  19-!7  deal  only  with  the  implications  of  unification  of  the 
Armed  Forces.  They  contain  no  reference  to  classification  or  securit.v  of 
information.  Thus,  Congress  has  not  laid  down  standards  for,  or  safeguards  to, 
government  classification. 

This  is  not  to  suggest  that  the  system  is  illegal.  It  may  well  be  argued 
that  security  classification  is  a  necessary  power  of  the  President.  Moreover, 
Congress  has  implicitly  accepted  the  existence  of  the  classification  system 
in  a  number  of  ways,  including  the  adoption  of  at  least  one  statute,  IS  U.S.C. 
Section  798.  which  recognizes  its  existence.^  That  section,  however,  is  carefully 
limited.  It  imposes  crimiuiil  penalties  on  anyone  who  "knowingly  and  will- 
fully communicates,  furnishes,  transmits,  or  otherwise  makes  available  to 
an  unauthorized  person,  or  publishes,  or  uses  in  any  manner  prejudicial  to 
the  safety  or  interest  of  the  United  States  or  for  the  benefit  of  any  foreign 
government  to  the  detriment  of  the  United  States  any  classified  informa- 
tion. .  ."  It  then  goes  on  to  limit  the  application  of  this  section  to  classified 
Information  involving  codes,  cryptography,  cryptographic  devices  and  designs 
and  other  aspects  of  the  "comnuinication  intelligence  activities  of  the  Ignited 
States  or  any  foreign  government."  The  plain  effect  of  this  section  is  to  ]enye 
violations  of  the  classification  system  not  covered  by  its  specific  terms  free 
of  pane!  sanction. 


'  Tliroiijrh  inndverfpnpo,  two  sections  numbprpd  79S  are  included  In  Title  18.  We  refer 
here  to  the  first  of  these.  "Disclosure  Of  Classified  Information." 
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BALANCING  SECTJEITY  AND  FBEEDOM 

The  limited  nature  of  the  existing  statutes  is  no  accident.  It  reflects  a 
considered  decision  by  Congress  on  how  to  balance  the  sometimes  competing 
demands  of  national  security  and  freedom  of  information.  Congress  has 
readied  that  balance  after  considering  far  stricter  provisions  against  divul- 
geuce  of  government  activities — provisions  such  as  those  proposed  in  the 
present  Mil.  See  for  example  the  original  form  of  the  bill  which  ultimately 
became  Section  798.  91  Cong.  Rec.  10046,  79th  Cong.,  1st  Sess.,  1945.  We 
believe  that  Congress  has  been  wise  in  rejecting  demands  for  a  comprehensive 
official  secrets  act  and  that  it  should  continue  to  do  so. 

Classification  of  government  documents,  under  any  .system,  has  only  one 
proper  purpose — protecting  the  nation  and  its  people  against  the  possible  ill 
effects  of  disclosure  of  information  in  the  possession  of  the  government. 
Data  concerning  weaponry  and  troop  movements  are  simple  and  obvious 
examples  of  such  information,  and  others  could  doubtless  be  given.  Indeed,  it 
may  well  be  argued  that  the  details  of  undisclosed  preliminary  negotiations 
on  international  agreements  also  require  protection. 

The  difficulty  is  that  government  officials,  high  and  low,  being  human,  are 
all  too  likely  to  confuse  security  of  the  nation  with  security  of  the  adminis- 
tration in  power — or  their  own  tenure  in  office.  Anything  that  may  embarrass 
the  President,  or  the  Secretary  of  State,  or  even  the  consul  in  a  remote  part 
of  the  world  may  be  seen  by  them  as  a  threat  to  national  interests. 

The  subordinate  official  who  has  power  to  wield  the  rubber  stamp  marked 
"seci-ef  frequently  finds  himself  facing  a  document  that  will,  or  might, 
make  him  or  his  superior  look  foolish.  He  operates  without  close  public 
scrutiny.  We  cannot  really  expect  him  to  make  a  reasoned  judgment  that, 
regardless  of  potential  political  damage,  no  national  interest  will  be  pre- 
judiced by  disclosure.  If  he  errs,  we  can  expect  that  he  will  err  on  the  side 
of  too  frequent  use  of  the  stamp. 

It  is  for  these  reasons  that  the  American  Jewish  Congress,  in  a  resolution 
adopted  this  year,  stated  its  belief  that — 

*  *  *  the  present  system  of  classifying  and  restricting  material  in  govern- 
ment files  should  be  subjected  to  thorough-going  review  and  revision.  We 
ask  for  safeguards  to  prevent  abuse  of  the  classifying  .system  for  the  purpose 
of  protecting  public  officials  from  accountability.  Decision  as  to  classification 
should  not  be  made  alone  by  those  government  officials  directly  involved. 
A  reasonable  period  should  be  fixed  after  which  public  documents  will  be 
released  from  all  restraint  or  restriction  as  to  access,  disclosure  or  publica- 
tion. 

ENFORCING   SECURITY 

We  recognize  that  revision  of  the  classification  .system  is  not  the  issue 
raised  by  Sections  1121  to  1126  of  S.  1400.  Rather  it  is  whether  to  increase 
the  penal  sanctions  for  violations  of  security.  It  is  our  view  that,  with  or 
without  revisions  in  the  classification  system,  the  use  of  penal  sanctions 
for  violations  of  classification  should  be  carefully  limited.  Under  existing 
law.  as  we  have  seen,  penal  sanctions  are  used  sparingly.  Under  Section  793, 
only  matters  affecting  "defense  information"  are  covered ;  under  Section  798, 
which  deals  specifically  with  "classified  information,"  disclosure  of  only  a  very 
restricted  range  of  data  is  penalized. 

That  does  not  mean  that  violations  not  covered  by  the  penal  laws  can  be 
committed  with  impunity.  The  government  official  who  violates  applicable 
regulations  is  subject  to  administrative  punishment,  up  to  and  including 
discharge. 

This  arrangement  leaves  room  for  play  in  the  joints  of  the  classification 
process.  That  play  is  necessary,  we  submit,  because  there  is  no  practical 
way  of  overcoming  the  human  failing  referred  to  above  which  may  so  often 
cause  officials  to  equate  the  security  of  the  nation  and  the  .security  of  the 
government.  If  this  human  tendency  is  given  full  protection,  it  will  produce 
a  high  wall  of  secrecy  around  government  action,  leaving  it  to  function 
without  the  checks  demanded  by  our  system  of  government. 

That  system  assumes  that  public  officials  are  answerable  to  the  electorate. 
But  the  electorate  cannot  exercise  its  responsibility  effectively  if  it  has  no 
Information,    or    inadequate    information,    about    what    officialdom    is    doing. 
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It  is  therefore  necessary  to  maintain  a  free  flow  of  information  about  the 
government  to  the  public. 

It  is  the  role  of  the  press  to  provide  that  flow  of  information.  Individual 
citizens  cannot  get  the  data  by  tliemselves.  And  the  government  cannot  be 
counted  on  to  provide  it. 

Even  without  a  government  security  law,  the  press  faces  substantial 
handicaps  in  fulfilling  this  vital  function — handicaps  attributable  to  the 
size  and  complexity  of  government  and  to  the  fact  that,  in  the  nature  of 
things,  the  daily  operations  of  government  cannot  be  conducted  in  a  manner 
visible  to  all.  Recent  efforts  to  increase  the  availability  of  government  files 
to  public  examination  have  had  little  effect. 

Up  to  now  at  least,  the  handicaps  have  been  manageable.  The  press  can 
and  does  get  access  to  government  operations  with  suflBcient  frequency  to 
keep  the  public  reasonably  well  informed.  The  classification  system  keeps 
government  activities  secret  until  a  particular  abuse  builds  up  enough  internal 
pressure  to  cause  "leaks."  That  may  not  be  a  very  sophisticated  way  to 
balance  the  need  for  security  against  the  public's  right  to  know  but,  until 
a  better  way  is  devised,  it  will  have  to  do.  We  believe  that  such  leaks  are 
a  necessary  safety  valve  for  the  prevention  of  major  disasters.  This  system, 
however,  can  work  only  if  violations  of  secrecy  are  subject  to  nothing  more 
than  administrative  sanction.  A  law  such  as  that  now  proposed,  making  it 
a  crime  to  divulge  or  to  receive  and  use  any  classified  information,  would 
prevent  operation  of  this  safety  valve. 

It  should  also  be  remembered  that  the  flow  of  information  about  public 
affairs  always  tends  to  be  one-sided.  The  government  in  power  can  declassify 
any  document  it  wants.  It  can  release  or  withhold.  On  any  public  issue,  it 
can  make  a  compelling  case  for  itself  by  releasing  those  documents  that 
support  its  view  while  withholding  those  that  refute  it.  There  must  be 
other  means  of  access  to  information  if  we  are  to  avoid  having  a  govern- 
mental system  in  which  the  public  knows  only  what  those  in  power  want 
it  to  know. 

THE   EFFECT   OF   SECTIONS    1121-1126 

It  is  just  such  a  governmental  system  that  is  threatened  by  Sections  1121- 
1126  of  S.  1400.  Under  those  provisions,  no  newspaper,  radio  or  TV  reporter 
could  use  any  government  document  which  had  been  markekd  secret  by  any 
classification  officer.  News  would  therefore  be  restricted  to  what  the  govern- 
ment chose  to  release.  Any  such  arrangement  is  inconsistent  with  the  need 
for  an  informed  public,  so  vital  a  part  of  our  democratic  system. 

This  Subcommittee  is  considering  the  proposed  government  secrecy  pro- 
visions of  S.  1400  at  a  time  when  the  attention  of  the  country  is  largely 
focused  on  the  hearings  of  another  Senate  Committee  on  the  1972  Presidential 
election.  That  investigation  is  still  in  its  early  stages.  Although  it  is  already 
apparent  that  some  wrongdoing  occurred  at  the  Watergate  and  elsewhere. 
It  is  still  too  early  either  to  apportion  the  blame  or  to  determine  what 
legislation  is  needed  to  protect  our  electoral  process  from  such  abuses  in 
the  future. 

However,  the  hearings  do  tell  us,  most  emphatically,  that  this  is  hardly 
the  time  for  Congress  to  be  considering  restricUonft  on  the  flow  of  information 
to  the  public  concerning  the  operation  of  our  government.  Even  at  this  early 
stage,  the  hearings  have  already  reinforced  one  lesson — that  public  officials 
are  subject  to  urgent  temptation  to  use  the  formidable  powers  at  their  dis- 
posal in  order  to  curb  the  voices  of  opposition.  This  was  known  even  before 
the  Watergate  break-in. 

One  of  the  reasons  that  eternal  vigilance  is  necessary  for  the  preservation 
of  our  liberties  is  that  government  officials  are  all  too  likely  to  yield  to  the 
natural  tendency  to  equate  criticism  with  subversion  and  to  assume  and 
even  proclaim  that  every  expression  of  opposition  is  the  result  of  a  plot, 
domestic  or  foreign.  Our  liberties  are  in  danger  whenever  we  are  told,  as 
we  have  been  told  repeatedly,  that  public  expression  of  disagreement  with 
government  policies  undermines  the  strength  of  this  nation  in  its  dealings 
with  the  rest  of  the  world. 

We  must  make  sure  that  we  safeguard  ourselves  against  abuses  by  any 
government  which  embrnces  that  illusion.  It  is  that  illusion  which  results 
in  secrecy  to  the  point  of  paranoia  and,  ultimately,  to  wholesale  wiretapping 
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and  eavesdropping,  burglary  and  other  crimes  when  other  methods  of  silen- 
cing criticism  fail. 

The  pending  legislation  would  assure  any  government  in  power  and  all 
of  its  subordinate  officials  that  any  document  which  they  designate,  rightly 
or  wrongly,  as  secret  will  remain  secret  until  they  choose  to  bring  it  to  the 
light.  The  protection  against  leaks  would  be  virtually  watertight  since 
criminal  sanctions  could  be  imposed  not  only  on  the  persons  who  give  the 
information  to  the  press  but  on  the  press  itself.  In  effect,  the  press  would 
be  unable  to  publish  any  government  document  which  the  government  wishes 
to  keep  to  itself. 

Congress  has  rejected  such  proposals  in  the  past.  It  should  do  so  again 
now. 

Respectfully  submited, 

Theodore  R.  Mann, 

Chairman, 
Paul  S.  Berger, 
Co-Chairman,   Commission   on   Law, 

Social  Action  and    Urban  Affairs. 
Joel  H.  Levy, 
Chairman,  Committee  on  Civil  Liberties, 

Attorneys  for  American  Jewish  Congress. 
Joseph  B.  Robison, 

Of  Counsel. 
July,  1973. 


REFORM  OF  FEDERAL  CRIMINAL  LAWS 


TUESDAY,  JUNE   12,    1973 

U.S.  Senate, 
Subcommittee  on  Criminal  Laws  and  Procedtjres, 

OF  the  Committee  on  the  Judiciary 

Washington,  B.C. 

The  subcommittee  met,  pursuant  to  recess,  at  10  a.m.  in  room  2228, 
Dirksen  Senate  Office  Building,  Senator  Roman  Hruska  presiding. 

Present:  Senator  Hruska  (presiding). 

Also  present :  G.  Robert  Blakey.  chief  counsel ;  Kenneth  A.  Laza- 
rus, minority  counsel. 

Senator  Hruska.  The  subcommittee  will  come  to  order. 

Our  first  witness  is  Prof.  Livingston  Hall  of  the  Harvard  Univer- 
sity School  of  Law. 

Professor  Hall,  the  committee  has  convened  and  you  are  the  first 
witness. 

Mr.  Hall.  I  appreciate  that,  sir. 

Senator  Hruska.  You  have  filed  with  the  committee  a  statement. 
Dr.  Hall,  and  it  will  be  printed  in  the  record  in  full.  I  understand 
that  you  will  highlight  it. 

Because  of  the  large  number  of  witnesses  and  because  the  Senate 
is  in  session  and  will  vote  quite  frequently,  it  will  be  necessary  to 
limit  the  time  of  each  witness.  We  dislike  to  do  that,  but  it  will  be 
necessary. 

[The  prepared  statement  of  Prof.  Livingston  Hall  follows:] 

Statement  of  Prof.  Livingston  Hall  on  Behalf  of  the  American  Bab 
Association,  Committee  on  Reform  of  Federal  Criminal  Laws  of  the 
Section  of  Criminal  Law 

Mr.  Chairman  and  members  of  the  subcommittee,  my  name  is  Livingston 
Hall.  I  am  Professor  of  Law  Emeritus  at  Harvard  Law  School  in  Cambridge, 
Massachusetts,  and  am  presently  Chairman  of  the  Committee  on  Reform  of 
Federal  Criminal  Law  of  the  Section  of  Criminal  Law  of  the  American  Bar 
Association.  By  designation  of  the  Section  Chairman  pursuant  to  authoriza- 
tion by  the  House  of  Delegates  of  the  Association,  I  appear  before  you  to 
testify  with  regard  to  our  Committee  statement  of  November  28,  1972,  as  it 
applies  to  relevant  provisions  for  revising  the  substantive  criminal  law  of 
the  United  States  in  S.  1  and  S.  1400,  93rd  Congress,  1st  Session. 

Our  Committee  statement  related  to  some  120  sections  of  the  Brown  Com- 
missions proposed  new  Federal  Criminal  Code.  It  pointed  out  that  the  state- 
ment was  merely  informative ;  that  it  represented  only  the  views  of  our 
Committee;  that  it  had  not  been  submitted  to  or  approved  by  either  the 
ABA  Section  of  Criminal  Law  or  its  House  of  Delegates;  and  that  in  any 
event  "the  Association's  support  of  specific  legislation  ***  will  require  further 
approval  of  such  proposed  specific  legislation  by  the  Board  of  Governors  or 
the  House  of  Delegates." 
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The  February  12,  1973  vote  of  the  Board  of  Delegates  authorizing  release 
of  the  November  2S,  1972  statement  and  testimony  as  to  its  application  to 
S.  1  and  S.  1400  is  as  follows: 

"Resolved,  That  the  chairmen  of  the  Section  of  Criminal  Law  and  of 
other  Sections  and  Committees  (and/or  their  designees)  be  authorized  to 
testify  on  behalf  of  their  Sections  and  Committees  with  regard  to  statements 
submitted  by  such  Sections  and  Committees  on  the  proposed  new  Federal 
Criminal  Code  (pursuant  to  House  of  Delegates  guidelines  of  July,  1971), 
as  these  actions  apply  to  the  aforementioned  "Committee  Print,  November 
10,  1972,"  (and  any  bill  filed  thereunder)  from  Senator  McClellan's  Sub- 
committee on  Criminal  Laws  and  Procedures;  and  be  it 

"Further  Resolved,  That  the  Section  of  Criminal  Law  and  other  Sections 
and  Committees  study  any  bill  or  bills  filed  in  Congress  to  establish  a  Fed- 
eral Criminal  Code,  with  a  view  to  making  recommendations  to  the  House 
of  Delegates  for  action,  if  possible,  at  the  1973  Annual  Meeting." 

Attention  is  called  to  the  fact  that  other  Sections  and  Committees  of  the 
Association  have  submitted  memoranda  of  recommendations  as  to  a  number 
of  sections  of  the  proposed  Code,  and  have  also  been  authorized  by  the  above 
Resolution  to  testify  on  the  same  basis. 

I  have  indicated  below  the  extent  (if  any)  to  which  our  Committee's 
November  28,  1972  recommendations  for  amendment  of  sections  of  the  1971 
proposed  Code  have  been  followed  in  S.  1  and  S.  1400.  No  attempt  has  been 
made  fully  to  explain  the  original  recommendations ;  for  full  information  on 
these  matters,  our  Committee's  November  28,  1972  statement  must  be  con- 
sulted. My  authority  from  the  ABA  House  of  Delegates  does  not  permit  me 
to  testify  at  this  time  on  sections  of  S.  1  and  S.  1400  as  to  which  there  are 
no  relevant  recommendations  in  the  November  28,  1972,  statement  of  our 
Committee. 

PAKT    A.    GENERAL    PROVISIONS 

§  103.  Proof  and  Presumptions 

8.  1. — Rule  25.1(c)(2)  [p.  249]  accepts  the  suggestion  to  use  the  term 
"sufiicient  evidence"  but  does  not  employ  the  last  clause  of  the  recommended 
language. 

S.  IJfOO. — S.  1400  has  no  provision  comparable  to  §  103. 

§  201.  Coonmon  Jurisdictional  Bases 

S.  1. — S.  1  does  not  have  a  section  that  directly  corresponds  to  §  201.  It 
attempts  to  obviate  some  of  the  problems  noted  in  the  recommendation  by 
not  providing  a  catalogue  of  discrete  jurisdictional  bases.  Instead,  under 
§l-lA6(a)  [p.  20],  for  example,  the  jurisdictional  bases  are  provided  in 
connection  with  the  definition  of  each  offense.  §  1-1A4  then  appears  to  pick 
up  most  of  the  bases  set  forth  in  §  201  as  part  of  a  comprehensive  list  of 
general  definitions.  The  change  in  approach  is  subtle  but  significant.  The 
problem  noted  in  the  first  paragraph  of  the  recommendation  is  thus  dealt 
with  in  a  slightly  different  but  perhaps  more  satisfactory  fashion.  §2-7F4(d) 
[p.  96],  dealing  with  interference  with  Civil  Rights  Activities,  for  example, 
simply  provides  that  federal  jurisdiction  exists  when  the  offense  is  com- 
mitted. The  suggestion  made  in  the  last  paragraph  of  the  recommendation 
is  met  in  part  by  the  definitions  provided  in  §  1A4(35)  &  (36)  [p.  15]  and 
in  part  by  the  general  scheme  of  compound  grading. 

S.  IJ/OO. — S.  1400  tends  away  from  the  approach  of  the  Code,  and  provides 
the  bases  for  federal  jurisdiction  along  with  the  definition  of  the  substantive 
offense.  §  202(a)  [p.  19]  seems  to  adopt  the  first  recommendation,  but  §  202(c) 
[p.  20]  would  api>ear  to  run  afoul  of  the  same  objection.  S.  1400  does  not 
provide  a  general  provision  comparable  to  Code  §  201(e). 

§  208.  Extraterritorial  Jurisdiction 

S.  1. — §l-lA7(c)  [p.  21]  provides  generally  for  the  exercise  of  extra- 
territorial jurisdiction  when  the  offense  is  committed  by  a  U.S.  national. 
Ice  islands  and  structures  such  as  oil  drilling  towers  are  not  specifically 
mentioned. 

/S.  IJfOO. — §  204(h)  [p.  231]  provides  generally  for  the  exercise  of  extra- 
territorial jurisdiction  when  the  offense  is  committed  by  or  against  a  U.S. 
national.  Ice  islands  and  structures  such  as  oil  drilling  towers  are  not  spe- 
cifically mentioned. 
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§  209.  Assimilated  Offenses 

8.  1. — §l-lAS(b)    [p.   22]    rejects   the   recommendation. 

-S.  lJ^OO.—%  1881  [p.  143]  goes  beyond  the  recommendation  in  providing  for 
the  grading  of  an  assimilated  offense  as  the  lowest  class  for  which  there  is 
authorized  a  comparable  term  of  imprisonment. 

§  301.  Basis  of  LiaWity  for  Offenses 

S.  Jf.— §  1-1A3  [p.  11]  does  not  use  the  term  "voluntary"  in  setting  forth  the 
general  principle  of  legality  employed  in  the  bill ;  but  the  desired  result  may 
be  implicitly  reached  in  the  definition  of  "act"  in  §  1-1A4(2)    [p.   12]. 

»Sf.  IJfOO. — §  301  [p.  24]  rejects  the  recommendation  to  include  the  term 
"voluntary". 

§  302.  Requirement  of  Culpability 

8.  1. — The  recommendation  was  followed  and  the  standards  of  culpability 
are  re-drafted  in  §  1-2A1  [p.  23]. 

<S'.  1J,00. — §  302  [p.  24]  redefines  the  standards  of  culpability,  although  not 
necessarily  improving  them  in  the  process.  The  distinction  between  "knowing" 
conduct  and  "reckless"  conduct  is  not  clear. 

§  305.  Causal  Relationship  Bettoeen  Conduct  and  Result 

S.  i.— The  recommendation  was  not  followed  although  §  1-2A2  [p.  25]  is 
not  identical  to  §  305. 

aS:.  1^00. — S.  1400  adopts  the  recommendation. 

^.'{01.  Accomplices 

S.  1. — The  recommendation  in  the  first  paragraph  is  adopted  in  §  l-2A6(a) 
(1)  [p.  28].  The  recommendation  of  the  second  paragraph  has  evidently 
been  accepted  in  the  decision  to  provide  specifically  for  the  situation  of 
innocent  agents  in  §  l-2A6(a)  (2).  The  recommendations  in  the  third  and 
fourth  paragraphs  were  not  adopted. 

/S'.  IJtOO. — §  401(a)  (2)  [p.  26]  adopts  the  recommendation  as  to  culpability. 
The  redundancy  referred  to  in  the  recommendation  is  avoided  by  clearly 
limiting  the  subsection  to  the  use  of  "innocent"  agents.  §  401(a)  (3)  [p.  26] 
would  appear  to  adopt  the  recommendation  at  least  in  part.  The  recom- 
mendation to  provide  an  affirmative  defense  of  withdrawal  and  renunciation 
is  not  followed. 

§§  If02~.!t09.   Group — Individual  Account  ah  ility 

S.  1. — The  recommendation  is  partially  accepted  by  rejecting  the  Code's 
formulations;  §§  1-2A7  &  1-2AS  [p.  28-29],  however,  attempt  to  codify  pres- 
ent decisional  law. 

S.  iy/6iO.— §§402  &  403  [pp.  26-28]  and  §111  [pp.  11-19]  reject  the  recom- 
mendation and  attempt  to  codify  case  law. 

§  503.  Mental  Disease  or  Defect 

S.  1. — The  majority  view  of  the  Committee  is  adopted  in  §  1-3C2  [p.  32]. 

S.  IJtOO. — §  502  [p.  28]  adopts  the  minority  view  of  the  Committee,  and 
admits  the  defense  only  when  the  mental  condition  negates  the  culpability 
required. 

Chapter  6.  Defenses  Involving  Justification  and  Excuse 

S.  1. — §l-3Al(b)  [p.  29]  moves  in  the  direction  of  the  recommendation 
but  may  not  go  quite  as  far. 

S.  1400 — S.  1400  appears  to  lack  the  suggested  disclaimer  of  an  intent  to 
freeze  the  rules  of  justification  and  excuse. 

§  602.  Execution  of  Public  Duty 
S.  1. — Recommendation  adopted  in  §  l-3C3(a)    [p.  33]. 
S.  IJfOO. — §  521(a)    [p.  29]    adopts  the  recommendation. 

§  603.  Self-Defense 

8.  i.— §l-3C4(a)  [p.  33]  takes  a  different  approach  than  does  §603  and 
the  recommendation  may  be  implicitly  accepted. 

/S'.  1400. — §  522(a)(1)  [p.  30]  would  appear  to  permit  the  use  of  force  to 
resist  an  unlawful  arrest  thereby  implicitly  rejecting  the  recommendation. 
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§  605.  Use  of  Force  by  Persons  with  Parental,  Custodial  or  Similar  Responsi- 
bilities 
8.  1. — §l-3C4(e)(l)    [p.  34]  adopts  the  recommendation. 
S.  IJfOO. — S.  1400  moots  the  recommendation  by  omitting  any  such  provision. 

§  606.  Use  of  Force  in  Defense  of  Premises  and  Property 

S.  i.— §  l-3C4(e)  [p.  33]  takes  a  different  approach  than  does  §606  and 
the  recommendation  may  be  implicitly  rejected. 

S.  1400. — §  523  [pp.  30-31]  moots  the  recommendation  by  not  including  a 
comparable  restriction  on  the  use  of  force  to  terminate  a  trespass. 

§  607.  Limits  on  the  Use  of  Force:  Excessive  Force;  Deadly  Force 

S.  1. — The  recommendation  is  implicitly  adopted  by  the  provisions  of  Sub- 
chapter C  [pp.  32-37]  which  do  not  include  specific  rules  on  the  limits  of 
force. 

8.  IJfOO. — S.  1400  implicitly  adopts  the  recommendation  in  §§  521-524  [pp. 
29-31]. 

§  608.  Excuse 

8.  1. — The  recommendation  is  adopted  in  §  1-3C5  [pp.  34-35]  although  the 
section  is  not  identical  to  §  60S. 

8.  1400. — S.  1400  does  not  have  a  comparable  provision.  But  see  §  501  [p. 
28]   which  may  implicitly  reject  the  recommendation. 

§  609.  Mistake  of  Law 

8.  1. — The  recommendation  is  substantially  adopted  in  §  1-3C6  [p.  35] 
although  §  l-3C0{b)  (2)  may  still  place  a  premium  on  access  to  legal  counsel 
if  such  is  a  prerequisite  to  a  finding  of  "reasonable  reliance." 

8.  1400. — §  532  [p.  31]  essentially  adopts  the  recommendation,  but  may 
still  place  a  premium  on  access  to  counsel  if  such  is  necessary  to  establish 
"reasonable  reliance." 

§  610.  Duress 

8.  1. — §  1-3C7    [p.  35]    does  not  adopt  the  recommendation. 

8.  1400. — §  511(b)    [p.  29]   narrows  the  application  of  the  defense. 

§  611.  Conduct  Which  Avoids  Greater  Harm   [New  Sectioni 

8.  1. — The  recommendation  for  a  specific  statutory  "choice  of  evils"  de- 
fense is  nowhere  adopted  in  S.  1. 

8.  1400. — S.  1400  does  not  provide  a  "choice  of  evils"  defense. 

§  701.  Statute  of  Limitations 

8.  1. — §  1-3B1  [p.  30]  would  appear  to  have  been  redrafted  in  accord  with 
the  specified  observations. 

8.  1400. — §  3281  [pp.  254—256]  would  appear  to  reflect  the  recommendations. 

§  703.  Prosecution  far  Multiple  Related  Offenses 

§  707.  Former  Prosecution  in  Another  Jurisdiction:  When  a  Bar 

§  708.  Subsequent  Prosecution  by  a  Local  Government :  When  Barred 
8.  1. — S.  1  omits  these  sections  thus  making  the  recommendations  on  §§  703 

&  707  irrelevant  and  implicitly  accepting  the  recommendation  as  to   §  708. 
S.  1400. — S.  1400  omits  these  sections  thereby  mooting  the  recommendations 

as  to  §§  703  and  707  and  implicitly  accepting  the  recommendations  as  to  §  708. 

PART    B.    SPECIFIC    OFFENSES 

§  1001.  Crim,inal  Attempt 

8.  1. — §  1-2A4  [p.  25]  does  not  eliminate  the  possibilities  noted  in  the  first 
paragraph  of  the  recommendation.  So,  too,  it  ignores  the  suggestion  in  the 
second  paragraph  and  uses  the  term  "substantial."  With  the  exception  of 
an  attempt  to  commit  a  Class  A  felony,  the  section  also  fails  to  follow  the 
recommendation  that  an  attempt  be  classified  one  grade  lower  than  the  crime 
attempted. 

/S.  1400.—%  1001  [pp.  32-33]  does  not  eliminate  the  possibilities  noted  in 
the  first  paragraph  of  the  recommendation.  It  does  adopt  the  recommendation 
to    not   equate    substantiality    with    the    concept    of    corroboration.    With    the 
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exception  of  an  attempt  to  commit  a  Class  A  felony,  it  does  not  follow  the 
recommendations  as  to  grading. 

§  1002.  Criminal  Facilitation 
S.  1. — S.  1  does  not  contain  a  provision  covering  criminal  facilitation. 
S.  HOG. — S.  1400  does  not  contain  a  similar  provision. 

§  lOOS.  Criminal  Solicitation 
8.  1. — §  1-2A3  [p.  25]   adopts  the  recommendation. 
8.  IJ^OO.—l  1003   [p.  34]   adopts  the  recommendation, 

§  100^.  Criminal  Conspiracy 

8.  1. — "With  the  exception  of  a  conspiracy  to  commit  a  Class  A  felony, 
§l-2A5(h)  [p.  28]  does  not  follow  the  recommendation  in  the  first  para- 
graph. The  recommendation  in  the  second  paragraph  has  been  adopted. 

S.  llfOO. — §  1002(e)  [p.  33]  adopts  the  recommendation  as  to  grading  in 
part.  The  recommendation  as  to  culpability  is  apparently  not  followed. 

§  1006.  Regulatory  Offenses 

8.  1. — S.  1  contains  an  analogous  provision  in  §  2-8F6  [p.  128]. 
8.  IJfOO. — S.  1400  omits  such  a  provision. 

Chapter  11.  National  Security 

S.  1. — S.  1  prefers  the  phrases  "at  war"  and  "not  at  war"  in  lieu  of  the 
terms  "war"  and  "peace".  The  bill  fails  to  adopt  the  recommendation  to 
supply  a  precise  definition  of  these  terms  although  it  appears  more  con- 
sistent than  the  Code. 

-S.  1400. — S.  1400  fails  to  follow  the  suggestion  to  define  the  concept  of 
"war". 

§  1101.  Treason 

S.  1. — The  recommendation  to  follow  the  Constitution's  definition  is  fol- 
lowed in  §  2-5B1  [p.  53]  ;  the  requirement  of  prior  certification  is  not. 

<S.  llfOO. — §  1101  [pp.  35-36]  more  closely  approximates  the  Constitution's 
definition.  The  requirement  of  prior  certification  is  not  adopted. 

§  1102.  Participating  in  or  Facilitating  War  Against  the  United  States 
S.  1. — The  recommendation  appears  to  have  been  rejected  in  §  2-5B2  [p.  53]. 
-S.  llfOO. — S.  1400  does  not  have  an  identical  provision ;  but  it  may  implicitly 
adopt   the   recommendation   in   §  1101    [pp.   35-36]    depending  upon   the   inter- 
pretation given  the  phrase  "owing  allegiance  to  the  United   States." 

§  1103.  Armed  Insurrection 

8.  1. — The  recommendation  is  adopted  in   §  2-5B3   [pp.   53-54]. 

8.  llfOO.—U  1101-1103  [pp.  35-36]  are  the  cognate  provisions  of  S.  1400 
and  avoid  the  problem  spoken  to  in  the  recommendation  by  taking  a  different 
approach. 

§  110J{.  Para-Military  Activities 

8.  1. — §  2-9D1    [p.   137]   follows  the  recommendations   to  delete  the  phrase 
"political  purposes"  but  does  not  follow  the  recommended  English  pattern. 
Sf.  IJfOO. — §  1104  [pp.  36-37]  essentially  adopts  the  recommendation. 

§  1101.  Intentionally  Impairing  Defense  Functions 

8.  1. — The  recommendation  is  adopted  by  covering  the  offense  under  the 
general  sabotage  provision,  §  2-5B4  [p.  54]. 

S.  1400.—%%  1111-1112    [pp.   37-38]    adopt  both   recommendations. 

§  1109.  Obstruction  of  Recruiting  or  Induction  Into  the  Armed  Forces 
8.  1. — §  2-5B6  [p.  55]  adopts  the  recommendation. 
S.  1400. — §  1116  [p.  40]   appears  to  adopt  the  recommendation. 

§  1111.  Impairing  Military  Effectiveness  ly  False  Statement 

8.  1. — The  recommendation  is  rejected  by  the  continued  undefined  usage 
of  the  term  "catastrophe"  in  §2-6D2(a)(6)    [p.  72]. 

8.  1400.  §  1114  [pp.  38-39]  fails  to  adopt  the  recommendation. 

§  1113.  Mishandling  National  Security  Information 
8.  1. — §  2-5B8  [p.  56]   fails  to  follow  the  recommendation. 
S.  1400. — §  1123  [p.  42]   rejects  the  recommendation. 
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§  1115.   Communication  'of  Classified  Information  by  Public  Servant 
S.  1. — §  2-5B8   [p.  56]   generally  is  restricted  to  knowing  communications; 

it  rejects  the  alternative  recommendations  in   the   second   paragraph. 

;§.    l.',00. — §  1124    Lpp.    42-43]     provides    that    the    communication    need    be 

"knowing".  The  recommendation  to  limit  the  scope  of  the  section  is  rejected. 

§  1116.  Prohibited  Recipients  Obtaining  Information 

S.  1. — S.  1  has  evidently  omitted  §  1116,  thus  mooting  the  recommendation. 

S.  1400. — §1125  [p.  43]  fails  to  adopt  the  first  recommendation;  it  does 
delete  the  term  "solicits." 

§  1117.  Wartime  Censorship  of  Communications 

S.  i.— §  2-5B9  [p.  56]   fails  to  supply  a  definition  of  "time  of  war". 
S.  1400. — S.  1400  does  not  appear  to  have  a  similar  provision. 

§  1201.  Military  Expeditions  Against  Friendly  Powers 

S.  1. — §  2-5C1  [p.  58]  implicitly  adopts  the  recommendation  to  up-grade 
the  offense  by  the  device  of  compound  grading.  The  territorial  problem  is 
eliminated  by  defining  the  territorial  meaning  of  "United  States"  as  places 
subject  to  the  "territorial  jurisdiction"  in  §  1-1A4(68)  [p.  19].  §  2-5C1  fails 
to  spell  out  the  scope  of  an  "air  attack",  however,  and,  again,  fails  to  define 
the  phrases  "at  war"  and  "not  at  war". 

;Sf.  l.'tOO. — §  1201  [p.  47]  rejects  the  recommendation  as  to  grading.  It  would 
appear  to  adopt  a  broader  concept  than  "air  attack"  by  using  the  term  "mili- 
tary attack".  The  section  maintains  the  ambiguous  reference  to  the  "United 
States".  No  definition  of  "peace"  is  supplied. 

§  1204.  International  Transactions 

8.  1. — §  2-5C3   [p.  59]   rejects  the  recommendation. 

8.  11(00. — §  1211  [p.  49]  does  not  follow  the  suggestion  that  such  a  provision 
be  deleted. 

§  1223.  Hindering  Discovery  of  Illegal  Entrants 
8.  1. — §  2-5D2  [p.  61]   adopts  the  recommendation. 
/S.  IJfOO. — §  1223   [p.  51]   does  not  adopt  the  recommendation. 

f  1303.  Hindering  Laic  Enforcement 

8.  1. — §  2-6R3    [p.  64]    rejects  the  recommendation. 
8.  IJfOO. — §  1311   [p.  54]   rejects  the  recommendation. 

§  1309.  Introducing  or  Possessing  Contraband  Useful  for  Escape 

8.  1. — §2-6B6(c)    [p.  66]   adopts  the  recommendation. 
8.  1400. — §  1315  [pp.  56-57]  rejects  the  recommendation. 

§  1321.   Tampering   With  Witnesses  and  Infortnants  in  Proceedings 

8.  1. — §2-6Cl(a)  [p.  67]  appears  to  implicitly  adopt  the  recommendation 
although  it  is  not  clear  that  the  use  of  the  term  "bribeiT"  (which  is  de- 
fined only  in  §  2-6E1  dealing  with  public  servants)  accomplishes  the  in- 
tended result. 

8.  11,00.—%  1322   [pp.  58-59]   adopts  the  recommendation. 

§  1324.  Harassment  of  and  Communication  With  Jurors 

8.  1. — §2-6C3(b)  [p.  70]  rejects  the  recommendation  as  a  Class  E  felony 
carries  with  it  a  term  of  imprisonment  not  in  excess  of  one  year  under 
§  l-4Bl(c)  (1)    [p.  40]. 

-S.  1400. — §  1326  [p.  62]  does  not  follow  the  recommendation.  Note,  how- 
ever, that  S.  1400  has  a  more  elaborate  sentencing  structure  "with  higher 
penalty  levels  than  the  Code. 

§  1321.  Nondisclosure  of  Retainer  in  Criminal  Matter 

8.  1. — §  2-6F2    [p.  77]   adopts  the  recommendation. 

/S.  1400. — §§  1321-1324  [pp.  57-61]  implicitly  adopt  the  recommendation  by 
reverting  to  a  broader  approach  similar  to  present  law. 

§  1328.  Obstruction  of  Justice   [Tslew  Section] 

8.  i.— §2-6Cl(a)  (4)    [p.  68]   adopts  the  recommendation. 
S.  1400. — §  1323(a)  (2)    [p.  60]   appears  to  adopt  the  essence  of  the  recom- 
mendation. 
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§§  13^1-13^9.  Criminal  Contempt 

S.  1. — S.  1  adopts  the  recommendation  by  doing  away  with  certification 
altogetlier.  See  §  2-0C6  [p.  71]  as  to  criminal  contempt. 

^.  1J,00. — ^S.  1400  adopts  the  recommendation  as  to  judicial  proceedings  by 
not  requiring  certification.  See  §§  1328-1336.  §  1334  [pp.  64-65]  however,  re- 
quires certification  as  to  congressional  hearings. 

%13^2.  False  Statements 
S.  1, — §  2-6D2   [p.  72]   essentially  ado])ts  the  recommendation. 
iS.  1^00.— §  1343   [pp.  66-67]   adopts  the  recommendation. 

%^1362-13G5.  UnlaiiiJul  Compensation  of  Public  Servants 

S.  1. — §  2-6E2   [p.  74]   adopts  the  language  approved  by  the  Committee. 
/S-    IJfOO. — §§  1353-1355    [pp.    70-71]    adopt    the    language    approved    by    the- 
Committee. 

%  1366.  Threatening  Public  Servants 

S.  1. — §  2-6E3   [p.  75]   adopts  the  recommendation. 

S.  IJfOO. — §  1357   [p.  72]   appears  to  adopt  the  recommendation. 

§  13G9.  Definition  for  Sections  1361  to  1868 

S.  1. — The  bill  does  not  contain  a  provision  like  §  1369 ;  however,  such 
compromises  are  implicitlv  excluded  by  the  definition  of  "pecuniary  benefit" 
in  §  1-1A4(S)    [p.  12]. 

-Sf.  /-'/00.—§  1359(a)  (1)  (B)    [p.  73]   rejects  the  recommendation. 

§  1371.  Disclosure  of  Confidential  Information  Provided  to  the  Government 

S.  1. — §  2-6F1  [p.  77]  moves  in  the  direction  suggested  by  the  recom-> 
mendations  but  does  not  go  as  far  as  suggested. 

(S.  IJfOO. — S.  1400  does  not  appear  to  have  a  comparable  provision  and  does 
not  authorize  the  regulatory  scheme  suggested  in  the  recommendation. 

§  1312.  Speculating  or  Wagering  on  Official  Action  or  Information 
S.  1. — §  2-6F3  [p.  77]  adopts  the  limitation  recommended  by  the  Committee. 
-S.   1400. — §  1356    [p.    72]    adopts   the   limitation   recommended   by   the   Com- 
mittee. 

§  1401.  Tax  Evasion 

S.  1. —  (1)  §2-6Gl(2)  [p.  79]  would  reinstate  the  requirement  of  a  de- 
ficiency but  not   the   requirement   that  it   be  due   to    the   fraudulent   conduct. 

(2)  §  2-6Gl(a)  (vi)  [p.  79]  adopts  the  recommendation  to  eliminate  the  term 
"attempts'".  (3)  §2-6Gl(b)  [p.  79]  adopts  the  recommendation  to  grade  by 
reference  to  the  "evasion  related  tax  liability".  The  recommendation  to  track 
the  grading  of  the  general  theft  provision  is  rejected.  Compare  §2-6Gl(b) 
[p.  79]  with  §2-SD3(d)  [p.  115].  The  recommendation  to  maintain  the  cur- 
rent penalty  level  for  tax  evasion  is  rejected,  as  §2-6Gl(b)  provides  for 
Class  B  felony  treatment  which  may  be  punished  by  a  term  not  in  excess 
of  10  years  and,  in  some  cases,  20  years  under  §  1-4B1   [p.  40]. 

S.  UjOO. —  (1)  §  1401  [p.  74]  does  not  specifically  require  a  deficiency  to 
sustain   a   conviction.    (2)    §  1401(a)  (6)    [p.    74]    accepts   the   recommendation. 

(3)  §  1401(b)  [p.  74]  does  not  tie  the  grading  to  the  amount  of  any  de- 
ficiency. The  recommendation  to  not  exceed  current  penalty  levels  is  not 
adopted,  as  a  Class  D  felony  is  punishable  by  up  to  seven  years  imprison- 
ment. See  §  2301(b)  (4)    [p.  151]. 

§  1501.  Conspiracy  Against  Rights  of  Citizens 

S.  1. — §  2-7F1  [p.  93]  adopts  the  recommendations  to  extend  coverage  to 
any  person  within  the  jurisdiction  of  the  United  States;  it  does  not  adopt 
the  recommendation  to  grade  the  offense  as  a  1-3  year  felony,  although  it 
does  provide  for  compound  grading. 

S.  IJfOO. — §  1501  [p.  78]  adopts  the  recommendation  as  to  non-citizens  and 
rejects  the  recommendation  on  grading. 

§  1502.  Deprivation  of  Rights  Under  Color  of  Law 

S.   1. — §  2-7F1    [p.   93]    does   not   adopt   the   recommendation    to    grade   the 
offense  as  a  1-3  year  felony,  although  it  does  provide  for  compound  grading. 
-S.  IJfOO. — §  1502   [p.  78]   rejects  the  recommendation. 
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§§  1511-1515.  Interference  With  Participation  in  Specified  Activities 

S.  i.— §§  2-7F2,  2-7F3,  2-7F4  [pp.  93-94]  do  not  adopt  the  recommendations 

to   grade   the   offenses   as    1-3   year   felonies,    although    they    do    provide   for 

compound  grading. 

8.  i^OO.— §§  1511-1513   [pp.   78-81]    reject  the  recommendation. 

§  1516.   Attorney   General   Certification  for  Prosecution    Under   Sections   1511 
to  1515 

S.  1. — S.  1  adopts  the  recommendation  by  eliminating  entirely  any  re- 
quirement of  prior  certification. 

S.  IJfOO. — S.  1400  adopts  the  recommendation. 

§  15Jtl.  Political   Contributions   hy  Agents  of  Foreign  Principals 
8.  1. — §2-6H3(b)    [p.  83]   rejects  the  recommendation. 
8.  i^00.—§  1526(b)    [p.  83]   rejects  the  recommendation. 

§  1601.  Murder 

S.  1. — §  2-7B1  [p.  84]  does  not  adopt  the  traditional  approach  of  establish- 
ing degrees  of  murder.  The  recommendation  as  to  §  1601(c)  is  implicitly 
adopted  by  the  approach  to  the  felony-murder  rule  taken  in  §  2-7B2  [p.  85]. 
The  recommendation  on  pleading  to  the  sentence  was  not  adopted. 

S.  IJfOO. — §  1601  [p.  86]  does  not  employ  the  traditional  degrees  of  murder. 
It  does  not  appear  to  speak  to  the  issue  of  pleas'^  The  recommendation  as  to 
escapes  is  not  followed. 

U  1611-1612.  Assault 

S.    i.— §§  2-7C1    through    2-7C3    [pp.    86-87]    adopt    the    substance    of    the 
recommendation. 
,S.  1400. — §  1611   [p.  89]   essentially  adopts  the  recommendation. 

§  1615.  Threats  Against  the  President  and  Successors  to  the  Presidency 

S.  1. — §  2-7C5(l)  [p.  87]  adopts  the  language  recommended  by  the  Com- 
mittee. 

S.  1400. — §  1618  [pp.  92-93]  adopts  the  language  recommended  by  the  Com- 
mittee. 

§  1617.  Criminal  Coercion 

8.  1. — The  specific  recommendation  is  not  adopted  although  the  problem 
may  be  eliminated  by  the  formulation  of  §§I2-9C3  and  2-9C4   [p.   136]. 

(S.   1400. — §  1723   [pp.   106-107]    adopts  the  recommendation  in   the  form   of 
a  more  narrow  coercion  provision. 
§  1619.  Consent  as  a  Defense 

g_  J. — §  1_3C8  [p.  36]   generally  follows  the  recommendation. 

8.  llfOO. — S.  1400  does  not  appear  to  have  a  comparable  provision, 

§  1635.   Usurping  Control  of  Aircraft 

S.  1. — §  2-7D4  [p.  90]  attempts  to  adopt  the  first  recommendation  by  use 
of  the  phrase,  "in  flight  or  oiherioise".  The  second  recommendation  is  mooted 
by  deletion  of  the  term  "usurps". 

8.  1400. — §  1625   [p.  96]    adopts  the  recommendation. 

§§  16J/1,  1642,  1645,  1646.  Rape,  Involuntary  Sodomy  and  Sexual  Abuse 

S.  i.— §§  2-7E1,  2-7E2,  2-7E3  [pp.  91-93]  essentially  adopt  the  recom- 
mendation. 

/S\   1400.— U  1631-1634    [pp.  96-99]    adopt  the  recommendation. 

§  I64I.  Rape 

S,  i._§  2-7E2  [p.91]  uses  an  "age  of  consent"  of  10  years  for  the  Class  B 
offense,  as  recommended  by  the  Committee. 

S.  1400. — §  1631  [pp.  96-97]  raises  the  "age  of  consent"  for  rape  from  10 
to  12  years. 

%^  I643-I64.',.  Sodomy 

S.  i.— §§  2-7E1,  2-7E2,  2-7E3  [pp.  91-93]  adopt  the  substance  of  the  rec- 
ommendation. 

8.  1400. — §§  1631-1632   [pp.  96-97]   essentially  adopt  the  recommendation. 


5791 

§  16Jt5.  Corruption  of  Minors 

^<.  ]_ — §2-7E2(l)  [p.  91]  would  appear  to  reject  the  first  recommendation 
by  maintaining  16  as  the  age  of  consent;  as  it  does  not  distinguish  between 
varieties  of  sexual  intercourse,  the  second  recommendation  is  mooted. 

-S'.  1400. — §  1633  [p.  98]  does  not  adopt  the  recommendation  to  set  the  age 
of  consent  at  IS. 

§  16.'f6.  Sexual  Abuse  of  Wards 
S,  1. — §2-7E2(6)   &   (7)    [p.  92]   substantially  adopt  the  recommendation. 
S.  1400. — §  1634   [p.  99]   rejects  the  recommendation. 

§  1647.  Sexual  Assault 

S.  1. — §2-7E3(b)(l)  [p.  93]  goes  beyond  the  recommendation  by  setting 
the  penalty  for  sexual  asault  under  §2-7E3(a)(5)  at  a  higher  level  than 
statutory   rape  of   the  same  individual   under   §  2-7E2(a)  (6). 

/S.  1400. — §  1635  [p.  99]   rejects  the  recommendation. 

§  1648.  General  Provisions  for  Sections  I64I  to  1647 

S.  1. — S.  1  moots  the  recommendation  by  not  requiring  prompt  complaint. 
It  adopts  the  recommendation  as  to  corroboration. 

-S.  1400. — S.  1400  has  no  similar  provision. 

§  I649.  Definitions  for  Sections  I64I  to  1649 

S.  1. — S.  1  does  not  employ  the  term  "deviate"  or  the  phrase  "any  fotm 
of  sexual  intercourse  with  an  animal".  It  rejects  the  suggested  distinction 
between  heterosexual  deviate  sexual  intercourse  and  homosexual  intercourse. 

S.  1400. — S.  1400  does  not  employ  the  term  "deviate"  or  the  phrase  "any 
form  of  sexual  intercourse  with  an  animal".  It  rejects  the  suggested  dis- 
tinction between  heterosexual  deviate  sexual  intercourse  and  homosexual 
intercourse. 

§  1702.  Endangering  hy  Fire  or  Explosion 

S.  1. — §  2-SB2   [p.  105]   adopts  the  recommendation. 

S.  1400. — §  1702(a)  (3)  [p.  102]  rejects  the  recommendation  and  retains  a 
monetary  floor. 

§  1703.  Failure  to  Control  or  Report  a  Dangerous  Fire 
S.  1. — §2-SB4(a)(l)    [p.  107]    adopts  the  recommendation. 
S.  1400. — S.  1400  has  no  comparable  provision. 

§  1704-  Release  of  Destructive  Forces 

S.  1. — §2-SB3(a)(l)  [p.  106]  appears  to  reject  the  first  recommendation 
while   §2-SB3(c)    adopts   the   recommendation   to   upgrade   the   offense. 

/S.  1400. — S.  1400  appears  to  have  no  comparable  provision. 

§  1705.  Criminal  Mischief 

S.  1. — §  2-SB6  [p.  109]  essentially  adopts  the  first  recommendation  while 
§§  2-SB5  and  2-SB6  taken  together  essentially  adopt  the  second  recommenda- 
tion. 

^'.  1400. — §  1703  [p.  102]  essentially  adopts  the  recommendation  to  redraft 
the  section. 

§  1712.  Criminal  Trespass 

S.  i.— §§  2-SC4  and  2-SC5  [pp.  111-112]  differ  from  the  section  as  recom- 
mended. 

^'.  1400. — §  1712   [p.  104]   adopts  the  recommendation. 

§  1721.  RoMery 

S.  l.—l  2-8D2   [p.  113]   adopts  the  recommendation. 
/S.  1400. — §1721   [p.  105]   adopts  the  recommendation. 

§  1732.  Theft  of  Property 

S.  /.— §  2-8D5  [p.  119]  attempts  to  adopt  the  recommendation  to  clearly 
retain  the  existing  law  of  fraud  developed  under  the  mail  and  wire  fraud 
statutes.  §  2-8D4  [p.  118]  adopts  the  recommendation  to  make  receiving 
stolen  property  a  separate  section. 

»S.  1400. — S.  1400  adopts  the  recommendation  by  providing  a  special  sec- 
tion, §  1734  [p.  114],  to  preserve  the  law  of  mail  and  wire  fraud.  §  1732  [p. 
113]   adopts  the  recommendation  as  to  receiving  stolen  property. 
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§  i7'57.  Misapplication  of  Entrusted  Property 

S.  1. — §  2-8D6  [p.  119]  essentially  adopts  the  recommendation. 

S.  IJfOO. — S.  1400  does  not  have  a  cognate  provision ;  to  the  extent  that 
such  conduct  is  covered  under  §  1731  [pp.  109-113]  the  recommendation 
would  appear  to  have  been  adopted. 

§  ll'SS.  Defrauding  Secured  Creditors 

S.  1. — §  2-8D7   [p.  120]   rejects  the  recommendation. 

S.  HOO. — §  1735   [p.  114]   implicitly   rejects  the  recommendation. 

§  1139.  Defenses  and  Proof  as  to  Theft  and  Related  Offenses 

S.  i.— While  S.  1  does  not  exactly  parallel  the  Code.  §2-8D(e)(2)  [p.  115] 
appears  to  implicitly  reject  the  first  recommendation.  §2-8D4(c)  [p.  118] 
adopts  the  second  and  third  recommendations  while  giving  the  rules  pre- 
sumptive effect. 

8.  HOO. — §  1733  [pp.  113-114]  adopts  the  recommendation  to  generalize  the 
presumption  to  non-dealer.«  and  the  recommendation  as  to  recently  stolen 
property.  It  is  silent  on  the  question  of  fiduciaries  and  on  the  inference",  to 
be  drawn  from  possessing  stolen  proi^erty  on  two  occasions. 

§  lllfl.  Definitions  for  Theft  and  Related  Offenses 

S.  1. — S.  1  follows  the  recommendation  by  not  providing  such  an  exclusion. 
<S.   HOO. — S.   1400  implicitly   adopts   the   recommendation   by   not   offering  a 
similar  definition. 

§  1153.  Deceptive  Writings 

S.  i.— §§  2-8E2  [p.  121]  and  2-SE6  [p.  123]  implicitly  reject  the  recom- 
mendation. 

/S.  llfOO. — §  1742  [p.  115]  essentially  adopts  the  recommendation. 

§  1156.  Bankruptcy  Fraud 

8.  1. — §2-8Fl(a)(4)  [p.  124]  adopts  the  recommendation  by  encompassing 
state  insolvency  proceedings. 

8.  lIiOO. — §  1764  [pp.  124-125]  rejects  the  recommendation. 

§  1158.  Commercial  Bribery 

8.  i.— §2-8F2(b)  [p.  125]  essentially  adopts  the  recommendation  by  making 
the  offense  a  Class  C  felony  by  whomever  committed. 

-S".  IJfOO. — §  1752    [pp.   118-120]    essentially  adopts   the   recommendation. 

§  1159.  Unlawful  Trafficking  in  Food  8tamp  Coupons 

8.  1. — S.  1  would  implicitly  reject  the  recommendation  by  leaving  the  crime 
outside  Title  18  while  not,  however,  reducing  its  maximum  penalty  level  to 
less  than  a  year  in  prison.  S.  1  does  not  adopt  the  approach  of  Code  §  30061 
in  reducing  the  penalty  levels  of  all  non-Title  18  offenses. 

8.  IJfOO. — §  1771   [p.   126]    implicitly  rejects  the  recommendation. 

§  1111.  Engaging  in  or  Financing  Criminal  Usury  Business 

8.  1. — §  2-9C2  [p.  134]  appears  to  have  adopted  the  recommendation. 

8.  1400. — §  1724  [pp.  107-109]  appears  to  have  adopted  the  recommendation. 

§  1114.  Antitrust  Violations 

8.  1. — S.  1  rejects  this  recommendation  by  leaving  the  present  law  of  anti- 
trust undisturbed. 

iS'.  IJfOO. — S.  1400  appears  to  have  rejected  the  recommendation. 

UI8OI-I8O4.  Riots 
8.  i.— §§2-9Bl   through  2-9B4    [pp.   130-131]    reject   the   recommendation. 
8.  1400.— U  lSOl-1805   [pp.  127-128]    reject  the  recommendation. 

§  I8I4.  Possession  of  Explosives  and  Destructive  Devices  in  Buildings 
8.  1. — §2-9D5(c)    [p.  139]    adopts  the  recommendation. 
S.  i.}00.—§§  1811(a)  (3)   and   (d)(2)   reject  the  recommendation. 

§§  1821-1829.  Dangerous,  AhusaMc  and  Restricted  Drugs 
8.  1. — §  2-9E1  [p.  140]  adopts  the  recommendation. 
8.  1400.— U  1821-1825  [pp.  131-135]   appear  to  accept  the  recommendation. 
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^^8^1-1849.  Prostitution  and  Related  Offenses 

S.  1. — §§  2-9F3  and  2-9F4   [pp.  144-145]    reject  the  recommendation. 

S.  1400. — The  recommendation  as  to  solicitation  and  inmates  is  adopted, 
but  "conducting  a  prostitution  business"  remains  criminal  under  §  1841. 

§  1851.  Disseminating  Obscene  Material 

S.  1. — §  2-9F5   [p.  145]   rejects  the  recommendation. 

S.  1400.—%  1851   [pp.  138-139]   rejects  the  recommendation. 

§  1861.  Disorderly  Conduct 

>S'.  1. — S.  1  moots  the  recommendation  by  omitting  a  provision  covering 
such  an  offense. 

(S'.  1400. — §  1871  [pp.  142-143]  appears  to  have  adopted  the  recommendation. 

PART    C.    THE    SENTENCING    SYSTEM 

§  SOOl.  Authorised  Sentences 

S.  1. — §  1-4B1  [p.  40]  essentially  covers  the  first  recommendation  by  pro- 
viding a  term  of  imprisonment  for  all  offenses.  S.  1  rejects  the  recommenda- 
tion to  empower  tlie  court  to  reduce  the  grade  of  an  offense  by  failing  to 
authorize  such  a  change.  §  1— 4Al(c)  (5)  [p.  37]  adopts  the  recommendation 
as  to  restitution. 

S.  i400.—§  2301(b)  (9)  [p.  152]  appears  to  adopt  the  recommendation  to 
provide  a  prison  term  for  infractions.  S.  1400  appears  to  reject  the  recom- 
mendation of  the  ABA  Standards  to  provide  for  the  reduction  of  the  grade 
of  the  offense.  The  recommendation  to  explicitly  provide  for  restitution  is 
not  followed  although  the  power  may  be  implicit  in  §  2001(d)  [p.  144].  This, 
however,  is  questionable. 

§  S002.  Classification  of  Offenses 

8.  1. — §  1-4B1  [p.  40]  essentially  adopts  the  recommendation. 

/S.  1400. — §  105  [p.  11]  goes  beyond  the  recommendation  by  providing  for 
an  additional  tw'o  classes  of  felony  and  one  of  misdemeanor. 

§  3003.  Persistent  Misdemeanants 

8.  1. — S.  1  adopts  the  recommendation  by  omitting  such  a  provision. 
8.  1400. — S.  1400  adopts  the  recommendation  to  delete  the  section. 

§  3006.  Classification  of  Crimes  Outside  This  Code 

8.  1. — S.  1  rejects  the  recommendation  by  omitting  any  such  provision. 
S.  1400. — §  2002   [pp.  144-145]    rejects  the  recommendation. 

§  3001.  Special  Sanction  for  Organizations 
8.  1. — §l-4Al(c)(7)    [p.  37]   rejects  the  recommendation. 
S.  1400. — §  2004   [p.  146]   rejects  the  recommendation. 

§  3101.  Criteria  for  Utilizing  Chapter 

8.  1. — §l-4Dl(c)  [p.  45]  seems  to  implicitly  adopt  the  recommendation  to 
supply  a  list  of  aggravating  circumstances. 

/S.  1400. — §  2101   [p.  146]   rejects  the  recommendation. 

%  3102.' Incidents  of  Probation 

8.  1. — §  l^Dl  [p.  44]   does  not  follow  the  recommendation  as  to  length  of 
term  of  probation. 
8.  1400. — §  2102   [pp.  146-147]   appears  to  adopt  the  recommendation. 

^3103.  Conditions  of  Probation ;  Revocation 

8.  1. — •§  l-4D2(c)  (11)  [p.  47]  rejects  the  recommendation  to  treat  drugs 
and  alcohol  separately.  §  1-4D2  also  rejects  the  recommendation  to  require 
the  tailoring  of  the  conditions  to  character  of  the  defendant  and  of  the 
offense. 

8.  1400. — §  2103(b)  (7)  [147]  rejects  the  recommendation  to  separate  the 
treatment  of  alcohol  and  drugs.  The  section  also  rejects  the  recommendation 
to  individualize  the  conditions. 

§  3104.  Duration  of  Probation 

8.  1. — §  1-4D3  [p.  48]   rejects  the  recommendation. 

S.  1400. — §  2004  [pp.  148-149]  rejects  the  recommendation  by  rejecting  con- 
currence generally. 

22-184 — 74 8 
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§  3101.  Use  of  Rehabilitation  Programs  [Proposed  New  Section] 

S.  1. — S.  1  follows  this  suggestion. 

S.  IJfOO.—S.  1400  follows  this  suggestion. 

§  3201.  Sentence  of  Imprisonment :  Incidents 

S.  1. — §  1-4B1  [p.  40]  eliminates  the  anomaly  by  eliminating  the  mandatory 
parole  component. 

S.   1400. — §  2301    [pp.    151-152]    implicitly   adopts   the   recommendation. 

§  3204-  Concurrent  and  Consecutive  Terms  of  Imprisonment 

8.  1. — §  1— 4A5  [p.  39]  takes  a  different  approach  to  the  question  of  multi- 
ple sentences ;  it  does  not  speak  to  the  effect  of  state  sentences. 

8.  IJfOO. — §  2303(b)  [p.  153]  essentially  adopts  the  recommendation  as  to 
aggregation. 

§3301.  Authorised  Fines 

8.  1. — §  1-4C1  [p.  43]  takes  a  different  approach  to  fines  which  may  sati-sfy 
the  first  recommendation  but  which  rejects  the  second. 

S.  l.'/OO. — §  2201  [p.  149]  substantially  increases  the  fine  levels  but  does  not 
restrict  the  alternative  to  non-corporations. 

§  3402.  Timing  of  Parole;  Criteria 
8.  1. — S.  1  does  not  deal  with  parole. 
-S.  1400.— S.  1400  does  not  deal  with  parole. 

§  3501.  Disqualification  From   and  Forfeiture  of  Federal   Office 

S.  1. — §  1-4A3  [p.  38]  preserves  the  court's  discretion,  as  recommended  by 
the  Committee. 

/S.  1400. — S.  1400  has  no  comparable  provision. 

§  3601.  Death  or  Life  Imprisonment  Authorized  for  Certain  Offenses 
8.  1. — §§  1-^El  and  1-4E2  reject  the  recommendation. 
/S.  1400. — S.  1400  adopts  the  recommendation  to  delete  the  chapter. 

28  U.8.C.  %1291.  Final  Decisions  of  District  Courts 

S.  1. — S.  1  rejects  this  recommendation  by  failing  to  provide  for  appellate 
review,  of  any  but  upper-range  sentences.  See  §  3-11E3  [p.  199].  I  testified 
on  this  matter  on  April  16,  1973,  before  the  Subcommittee. 

^.  1400. — S.  1400  does  not  provide  for  appellate  review  of  sentences.  A 
limited  provision  for  such  review  is  contained  in  a  companion  bill,  S.  716, 
93rd  Congress,  1st  Session,  about  w'hich  I  testified  on  April  16,  1973,  before 
the  Subcommittee. 

The  foregoing  comparison  of  the  Committee's  recommendations  on  the  1971 
proposed  Code  with  the  provisions  of  S.  1  and  S.  14u0  cannot  evidence  the 
Committee's  preference  among  the  three  drafts.  Pursuant  to  the  second 
paragraph  of  the  above-quoted  resolution  of  the  ABA  House  of  Delegates 
on  February  12.  1973.  the  Committee  is  studying  S.  1  and  S.  1400  in  detail. 
It  will  seek  authority  from  the  House  of  Delegates  at  the  ABA  Annual 
Meeting  in  August,  1973,  for  it  (and  other  ABA  Sections  and  Committees) 
to  present  views  on  S.  1  and  S.  1400  to  Congress,  and  to  present  to  the  ABA 
House  at  its  1974  Midwinter  Meeting  "resolutions  embodying  such  general 
principles  as  they  believe  should  be  considered  and  passed  upon  by  the  House 
in  connection  with  the  revision  of  the  substantive  criminal  law  of  the  United 
States." 


Section  of  Criminal  Lavp, 
AisfERicAN  Bar  Association, 
Washington,  D.C.,  November  28,  1972. 
To :  G.  Robert  Blakey,  Esq.,  Chief  Counsel,  Subcommittee  on  Criminal  Laws 
and  Procedure,   Senate  Committee  on   the  Judiciary.   Washington,   D.C.   20510. 
Herbert   Hoffman,   Esq.,   Counsel,    Subcommittee   on   Criminal   Law  and   Proce- 
dure, House  Committee  on  the  Judiciary.  Washington,  D.C.  20510. 

From :  Livingston  Hall,  Chairman,  Committee  on  Reform  of  Federal  Crimi- 
nal Laws,  Harvard  Law  School,  Cambridge,  Mass.  0213S. 

Subject :    Submission   of  Informational   Report   of  Committee  on   Reform   of 
Federal  Criminal  Laws. 
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Enclosed  herewith  is  an  Informational  Report  of  our  Committee,  which  is 
submitted  to  your  Subcommittees,  pursuant  to  procedures  approved  by  the 
House  of  Delegates,  July  6,  1971.  This  Report  has  been  coordinated  with 
other  sections  and  committee.s  as  required  by  that  vote,  and  its  submission 
was  approved  by  President  Meserve  by  letter  of  Novemlber  18,  1972,  and  by 
Kenneth  Mossman,  Esq.,  Chairman  of  the  Section  of  Criminal  Law  by  letter 
of  November  20,  1972.  You  are  requested  to  note  (and  publish  in  any  public 
release  of  the  Report)  the  "Cautionary  Note"  which  precedes  the  text  of  the 
Report,  which  emphasizes  that  this  Report  represents  ONLY  view\s  of  the 
Committee  on  Reform  of  Federal  Criminal  Laws,  and  has  NOT  been  sub- 
mitted to  or  approved  by  either  the  House  of  Delegates  or  the  Section  of 
Criminal  Law  of  the  American  Bar  Association. 

Livingston  Hall. 
CAUTIONARY  NOTE 

Only  Resolutions,  when  approved  by  the  Hou.se  of  Delegates,  become  offi- 
cial policy  of  the  American  Bar  Association.  The  following  Report  contains 
NO  recommendations  or  resolutions  for  specific  action  by  the  House.  It  is 
merely  informative,  and  represents  only  the  views  of  the  Committee  sub- 
mitting it,  and  it  has  NOT  been  submitted  to  or  approved  by  either  the 
House  of  Delegates  or  the  Section  of  Criminal  Law. 

American  Bar  Association.  Section  of  Criminal  Law 
informational  report  of  committee  on  reform  of  federal  criminal  laws 

At  the  Denver  meeting  of  the  Council  of  the  Section  on  April  30,  1972,  the 
undersigned  Committee  was  directed  to  study  the  proposed  new  Federal 
Criminal  Code  submitted  to  the  Pre.sident  and  Congress  in  January  1971  by 
the  National  Commission  on  Reform  of  Federal  Criminal  Laws,  and  to  pre- 
sent its  conclusions  informally  to  the  Subcommittee  on  Criminal  Laws  and 
Procedures  (Senator  McClellan,  Chairman)  of  the  Senate  Committee  on  the 
Judiciary  and  other  interested  governmental  agencies. 

Two  meetings  of  our  Committee  were  devoted  to  consideration  of  the  prob- 
lems involved,  and  a  list  of  some  121  sections  (out  of  a  total  of  392  sections) 
was  held  for  study  by  a  Reporter  (Frank  P.  Cihlar,  Esq.,  a  Washington, 
D.C.  attorney)  fin.anced  by  a  $5000  grant  from  the  Law  Enforcement  Assist- 
ance Agency. 

At  a  third  meeting,  the  Committee  took  action  on  the  Reporter's  recom- 
mendations on  most  of  these  121  sections ;  action  on  the  remainder  has  been 
taken  by  written  ballot  of  the  Committee  members.  Our  Committee  then  voted 
to  favor  the  enactment  of  the  proposed  new  Federal  Criminal  Code,  with  the 
amendments  recommended  by  it.  The  Chairman  of  the  Section  has  already 
been  authorized  by  its  Council  to  submit  our  Final  Report  to  President 
ileserve,  for  release  by  him  to  interested  congressional  committees  and 
government  agencies^  under  the  conditions  set  out  in  the  vote  of  the  ABA 
House  of  Delegates  on  July  6,  1971.  Until  release  of  this  report  is  authorized, 
it  may  not  be  released  for  puhlication  in  any  manner,  although  it  may  be 
considered  by  those  committees  and  agencies  as  confidential  consultation  by 
the  Section  of  Criminal  Law  with  them  "in  developing  specific  piroposed 
legislation  to  implement  reform  of  the  Federal  Criminal  Laws",  as  further 
provided  in  said  vote.  AVe  would  further  point  out  that  in  any  event  "the 
Association's  support  of  specific  legislation  resulting  from  such  [release  or] 
consultation  will  require  further  approval  of  such  proposed  specific  legisla- 
tion by  the  Board  of  Governors  or  the  House  of  Delegates." 

Finally,  we  would  point  out  that  our  recommendations  were  approved,  in 
some  cases,  by  narrow  majorities  of  those  members  of  the  Committee  in 
attendance  at  the  time  they  were  considered,  and  it  is  probable  that  this 
Final  Rejiort  is  not  wholly  satisfactory  to  any  member  of  the  Committee. 
"We  are  .seeking  its  release  becau.se  we  believe  our  recommendations  were  the 
result  of  careful  study,  and  if  released  will  be  helpful  to  the  congressional 
committees  and  government  agencies  working  on  the  problem,  even  though 
our  conclusions  have  not  been  submitted  for  Association  or  Section  approval 
and  must  stand  or  fall  on  the  basis  of  the  validity  of  the  reasons  given  fori 
their  support. 
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Every  section  in  the  proposed  Code  was  considered  by  our  Committee.  The 
following  recommendations  list  all  the  sections  which  our  Committee  wished 
amended  or  deleted,  with  reasons  for  our  recommendations. 

Attention  is  called  to  the  memoranda  of  recommendations  as  to  a  number 
of  sections  of  the  proposed   Code  which   have  been   submitted  by   other   Sec- 
tions  of   the  Association,    and    these   memoranda   should    be   considered    along 
with  the  recommendations  of  our  Committee  set  out  below. 
Respectfully  submitted, 

Committee  on  Reform  of  Federal  Criminal  Laws. 

Charles  A.  Bellows ;  Jack  G.  Day,  Vice  Chairman ;  William  H. 
Erickson ;  B.  James  George,  Jr. ;  Livingston  Hall,  Chairman ;  Woodman 
Jones ;  Peter  W.  Low,  Vice  Chairman ;  Karen  Metzger ;  Ben  R.  Miller, 
Vice  Chairman ;  Keith  Mossman ;  William  E.  Mounts ;  Robert  D.  Piliero ; 
Paul  K.  Rooney. 

Recommendations  of  Committee  on  Reform  of  Federal  Criminal  Laws  of 
the  Section  of  Criminal  Law  of  the  American  Bar  Association  for 
Amendments  to  the  Proposed  New  Federal  Criminal  Code  Submitted 
in  January  1971  by  the  National  Commission  on  Reform  of  Federal 
Criminal  Laws 

part  a.  general  provisions 

§  103.  Proof  and  Presumptions 

Standards  of  proof  and  presumptions  are  more  easily  comprehended  than 
articulated.  No  formulation  is  ever  entirely  satisfactory ;  and  that  of  §  103 
compares  favorably  with  other  contemporary  statements.  See,  e.g.,  Model 
Penal  Code  §1.12  (Proposed  Official  Draft  1962);  Proposed  Rules  of  Evi- 
dence for  the  United  States  Courts  and  Magistrates,  Rule  303  (Revised  Draft 
March,  1971).  In  delineating  the  nature  of  the  charge  to  be  given  the  jury, 
however,  §  103(4)  (b)  may  over-state  the  effect  to  be  given  the  presumption. 
It  is  recommended,  therefore,  that  the  section  be  amended  to  read  ".  .  .  the 
jury  may  arrive  at  that  judgment  on  the  basis  of  the  presumption  alone 
since  the  law  permits  the  jury  to  regard  the  facts  giving  rise  to  the  pre- 
sumption as  sufficient  evidence  of  the  fact  presumed  but  the  jury  is  not 
required  to  do  so."  Compare  Proposed  Rules  of  Evidence  for  the  United 
States  Courts  and  Magistrates  Rule  303(c)    (Revised  Draft  March,  1971). 

§  201.    Common   Jurisdictional   Bases 

Section  201  has  occasioned  the  most  serious  critici.sm  of  any  portion  of 
the  proposed  Code.  The  thrust  of  the  criticism  has  been  that  the  section 
represents  a  bold  attempt  to  expand  the  scope  of  federal  criminal  jurisdiction 
beyond  its  present  limits,  establishing  for  the  first  time  a  plenary  federal 
police  power  at  the  expense  of  traditionally  state  and  local  prerogatives.  This 
criticism  has  been  fostered  in  part  by  the  last  sentence  of  the  section.  There, 
what  was  intended  as  a  simple  description  of  a  drafting  technique,  that  no 
explicit  jurisdictional  ba.se  would  be  stated  for  substantive  offenses  which 
were  clearly  within  the  inherent  jurisdiction  of  the  federal  government  (See, 
e.g.,  §  1101.  Treason. ) ,  has  been  read  as  a  declaration  of  the  most  sweeping 
jurisdiction  possible.  (It  is  recommended  that  the  last  sentence  be  stricken 
and  a  new  jurisdictional  base,  "anywhere  in  the  United  States,"  be  added 
which  would  be  specifically  incorporated  into  the  substantive  provision  when 
the  inherent  jurisdiction  of  the  United  States  is  intended.) 

But  the  criticism  has  other  sources  also.  First,  there  is  considerable  con- 
fusion over  what  the  effect  of  §  201  is  intended  to  be — a  confusion  fostered 
in  part  by  such  ambiguous  phraseology  as  discussed  above.  The  section,  lui- 
fortunately,  is  too  often  read  to  provide  that  there  is  federal  jurisdiction 
over  each  and  every  substantive  offense  anytime  that  one  of  the  enumerated 
bases  is  present.  This,  of  course,  misreads  the  section  as  well  as  the  basic 
structure  of  the  proposed  Code.  The  section  merely  compiles  in  one  place 
the  variety  of  possible  bases  which  (with  the  exception  of  the  inherent 
jurisdiction  noted  above)  must  be  explicitly  made  applicable  to  a  given 
offense.  This  is  usually  done  by  a  reference  in  the  substantive  statute  itself. 

Second,  there  seems  to  be  considerable  shock  generated  by  the  mere  cata- 
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loging  of  the  various  jurisdictional  bases  currently  employed  in  federal  law. 
The  growth  of  federal  jurisdiction  over  the  years  has  apparently  gone  un- 
noticed each  time  a  new  basis  for  federal  jurisdiction  would  appear  in  a 
discrete  statute.  Much  of  the  criticism  seems  to  stem  from  a  shock  of  recog- 
nition over  what  is  today  the  actual  scope  of  federal  jurisdiction.  It  is  more 
appropriate  to  focus  attention  on  the  specific  instances  in  which  the  exercise 
of  federal  jurisdiction  should  be  questioned  instead  of  attacking  the  bases 
for  that  jurisdiction  in  the  abstract. 

In  this  regard,  the  approach  of  §  201  (and,  in  a  larger  sense,  the  approach 
of  the  Code  itself)  to  the  question  of  federal  jurisdiction  is  to  be  com-' 
mended.  The  section  provides  a  singular  meclianism  by  which  the  growth  of 
federal  jurisdiction  can  be  observed  and  checked — if  restriction  is  in  order. 
Any  observations  as  to  the  propriety  of  the  jurisdictional  sweep  employed 
for  a  given  substantive  offense,  therefore,  will  be  contained  in  tiie  following 
Remarks  under  the  substantive  provisions  themselves. 

One  change  should  be  made  in  §  201(c),  however.  As  currently  formulated, 
the  provision  is  overly  broad.  It  is  recommended  that  the  section  be  re- 
drafted to  cover  "public  servants''  generally  only  when  the  proscribed  con- 
duct interferes  with  tlie  performance  of  their  official  duties,  while  limiting 
total  coverage  to  certain  specified  public  officials   (such  as  the  President). 

§  208.  Extraterritorial  Jurisdiction 

The  section  is  basically  satisfactory,  but  it  is  recommended  that  subsection 
(h)  be  amended  to  provide  for  the  inclusion  of  floating  ice  islands  and  struc- 
tures such  as  oil  drilling  towers  occupied  by  United  States  nationals  on  the 
high  seas.  Cf.  United  States  v.  EscamiUa,  Crim.  No.  210-70,  U.S.  Dist.  Ct.. 
E.D.  Vir.    (May  10,  1972). 

§  209.  Assimilated  Offenses 

Section  209  should  be  amended  to  provide  that  where  the  punishment  set 
by  the  state  is  in  excess  of  one  year's  imprisonment,  the  offense  should  be 
graded  at  the  lowest  felony  level. 

§  301.  Basis  of  Liability  for  Offenses 

It  is  recommended  that  this  section  be  amended  to  read  "only  if  he  en- 
gages in  volimtary  conduct"  so  as  to  underscore  the  Code's  adherence  to 
the  concept  of  voluntariness  as  a  basic  precept  of  criminal  law.  While  inclu- 
sion of  the  term  might  raise  the  specter  of  imintended  defenses  being  raised 
which  fall  short  of  those  permitted  elsewhere  in  the  Code,  this  risk  is 
overshadowed  by  the  need  to  negate  any  suggestion  that  any  departure  from 
convention  jurisprudence  is  intended.  See  generally,  1  Working  Papers  106- 
118.  It  is  not  necessary,  however,  to  define  the  term  statutorily. 

§  302.  Requirements  of  Culpability 

The  definitions  .supplied  are  far  from  satisfactory.  It  is  recommended  that 
the  provision  be  re-drafted  with  special  attention  given  to  the  Model  Penal 
Code  on  this  point.  See  Model  Penal  Code  §  202.2  (Proposed  Official  Da-aft 
1962). 

I  305.   Causal  Rclationshii)  Betiveen  Conduct  and  Result 

Section  305  would  import  a  "but  for"  test  of  causation  into  the  law :  such 
a  formulation,  however,  is  of  dubious  efficacy.  As  one  observer  has  noted : 

"Legal  questions  concerning  causality  occur  rather  rarely  in  criminal 
cases.  When  questions  of  causation  arise,  they  will  more  often  be  questions 
of  a  factual  nature,  pertaining  to  the  competence  of  the  expert.  But  although 
infrequent  in  practice,  the  legal  question  may  be  very  complex  and  not  easily 
solved  through  one  short  formula."  3  Working  Papers  1456. 
€on.sequently,  it  is  recom.mended  that  this  section  be  deleted  and  the  issue 
left  to  judicial  development.  See  also  1  Working  Papers  142-147. 

%  401.  Accomplices 

It  is  recommended  that  §  401(1)  (b)  be  amended  to  read  "with  intent 
that  conduct  constituting  an  offense  occur,  he  commands,  etc."  The  Report 
of  the  Special  Committee  on  the  Proposed  New  Federal  Criminal  Code  of  the 
Association  of  the  Bar  of  the  City  of  New  York  [hereinafter  cited  as  "Re- 
port of  the  Special  Committee  on  the  Proposed  New  Federal  Criminal  Code"], 
in   discussing   this   section,   noted   that   such   amendment   would   reconcile   the 
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section  with  §302(5),  which  establishes  the  general  principle  that  culpability 
is  not  required  as  to  the  fact  that  given  conduct  is  an  offense.  Left  alone, 
the  section  is  subject  to  a  contrary  interpretation. 

If  this  change  is  adopted,  further  consideration  should  be  then  given  to 
eliminating  the  resultant  redundancy  between  §§401(1)  (a)  and  401(1)  (b). 
Unless  it  is  intended  to  reserve  the  application  of  §401(1)  (a)  to  instances 
of  innocent  agents  (a  questionable  restriction,  at  best),  theje  would  seem 
to  be  little  substantive  difference  between  the  two  sections  after  such  amend- 
ment. Any  suggestion  that  §401(1)  (a)  implies  the  possibility  of  a  lesser 
degree  of  culpatibility  is  offset  by  the  import  of  the  term  "causes"  which 
suggests  a  strong  nexus  between  the  conduct  of  the  principal  and  that  of 
the  actor. 

Section  401  should  make  it  clear  that  accomplice  liability  extends  to  un- 
anticipated offenses  which  occur  in  the  course  of  otherwise  criminal  activity. 
Thus  aiding  in  the  commission  of  an-  assault  which  unexijectedly  results  in 
death  should  be  grounds  for  convicting  such  accomplice  of  manslapghter 
along  with  the  principal  actor,  a  result  which  may  not  obtain  under  the 
suggested  formulation. 

It  is  recommended,  also,  that  the  affirmative  defense  of  renunciation  and 
withdrawal  be  reinstated  as  subsection  (3)  of  §401.  See  Study  Draft  §401(3) 
and  the  Comment  thereto. 

§§  402-409.  Group — Individual  AccountaMlity 

Sections  402.  403  and  400  attempt  to  come  to  grips  with  the  complex  issues 
of  corporate  criminal  liability  and  a  correlative  notion,  individual  criminal 
liability  for  conduct  committed  on  behalf  of  an  organization.  The  proposed 
codification,  however,  is  less  satisfactory  than  existing  case  law.  It  has  been 
condemned  for  an  unwarranted  cutting-back  of  the  scope  of  current  law  in 
this  area  (See  e.g..  Hearings  Before  the  Subcommittee  on  Criminal  Laws  and 
Procedures,  92d  Cong.,  2d  Sess.  17S0-17S7).  While  it  has  not  been  possible 
to  fully  evaluate  these  criticisms,  it  is  clear  that  these  provisions  would 
work  a  change  in  the  law,  the  exact  nature  of  which  is  unclear.  The  failure 
of  the  Code  in  this  regard  may  be  the  result  of  the  piece-meal  amendment  of 
the  initially  proposed  revision  (Compare  these  sections  with  Study  Draft 
§§402—406).  It  may  be  in  part  attributable  to  a  premature  decision  to  crys- 
tallize a  still-to-be-evolved  community  consensus.  On  balance,  therefore,  it  is 
recommended  that  these  sections  be  deleted  and  the'  matter  left  to  decisional 
law. 

§  503.  Mental  Disease  or  Defect 

A  majority  of  the  Committee  present  voted  that  §  503  should  be  approved 
as  drafted.  It  should  be  noted,  however,  that  a  substantial  minority  of  the 
Committee  felt  that  Section  503  should  be  amended  to  provide  that  a  mental 
disease  or  defect  provides  no  defense  unless  it  negatives  an  element  of  the 
offense.  This  formulation  would  eliminate  "insanity  as  a  separate  defense, 
according  it  only  evidentiary  significance."  1  Working  Papers  247.  The  prob- 
lems of  formulating  an  intelligible  or  workable  insanity  defense  need  no 
documentation.  No  one  has  been  satisfied  with  the  attempts  made  to  date, 
least  of  all  the  psychiatrists  and  other  professionals  called  upon  as  expert 
witnesses  to  make  or  break  the  defense.  The  minority  believed  that  it  would 
be  preferable  to  direct  attention  to  the  more  pressing  issues  concerning  (1) 
civil  commitment  of  the  mentally  ill  acquitted  by  virtue  of  their  lack  of 
culpability;  (2)  competency  to  stand  trial;  (3)  treatment  of  the  mentally 
ill  convicted  of  a  crime;  and  (4)  the  corresponding  procedural  questions 
that  must  be  answered.  See  generally  1  Working  Papers  229-259. 

Chapter  6.  Defenses  Involving  Justification  and  Excuse 

While  the  Comment  to  Code  §  GOl  notes  that  the  rules  of  Chapter  6  are 
but  a  "partial  codification"  not  intended  to  "freeze  the  rules",  nowhere  is 
this  point  made  in  the  Code  itself.  It  is  recommended,  therefore,  that  any 
statute  include  an  ex])licit  statement  to  this  effect. 

§  601.  Justification 

Section  601  should  be  approved  as  drafted.  The  question  of  whether  or  not 
procedural  rules  should  be  covered  in  this  Code  is  more  properly  raised  in 
connection  with  §  103. 
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§  602.  Execution  of  Public  Duty 

Section  602(1)  should  be  amended  to  excuse  conduct  by  a  public  servant 
"when  he  reasonably  believes  that  it  is  required   or  authorized  by  law." 

§  603.  8  elf -Defense 

Section  603(a)  should  be  amended  to  provide  that  one's  resistance  to 
excessive  force  will  be  permitted  only  where  "he  is  resisting  force  which  is 
clearly  excessive  in  the  circumstances,"  as  is  no\v-  provided  under  §  603(b)  (ii). 

§  605.  Use  of  Force  By  Persons  with  Parental,  Custodial  or  Similar  Responsi- 
bilities 
Section  605(a)  inexplicably  sets  age  eighteen  as  the  age  below  which  a 
parent  or  guardian  may  justifiably  employ  reasonable  force.  No  reason  is 
advanced  for  selecting  this  age.  As  parental  rights  are  likely  to  vary  from 
state  to  state  as  well  as  with  the  existence  or  not  of  factors  such  as  emanci-' 
pation,  the  selection  of  a  set  age  would  seem  ill-advised.  It  is  recommended, 
therefore,  that  the  section  be  amended  to  cover  an  "uuemancipated  minor" 
instead  of  a  "minor  under  eighteen  years  of  age." 

§  606.  Use  of  Force  in  Defense  of  Premises  and  Property 

Section  606(b)  is  ambiguous  in  stating  whether  the  danger  referred  to  is 
danger  arising  from  the  force  employed  or  danger  from  the  termination  or 
prevention  of  the  trespass  itself.  Evidently,  it  is  the  latter  that  was  intended. 
See  Comment,  Code  §  606.  It  is  recommended  that  the  section  be  amended  to 
make  this  reference  explicit.  Cf.  Report  of  the  Special  Committee  on  the 
Proposed  New  Federal  Criminal  Code,  16-17. 

The  section  is  likewise  unclear  as  to  whether  or  not  the  danger  to  the 
trespasser  need  be  known  to  the  actor.  It  would  seem  appropriate  to  require 
the  same  subjective  mental  state  in  this  context  as  is  required  under  §  619(b) 
in  defining  "deadly  force." 

§  607.  Limits  on  the  Use  of  Force:  Excessive  Force;  Deadly  Force 

Section  607  exemplifies  the  point  that  general  standards  or  principles, 
rather  than  rules,  are  preferred  enunciations  when  endeavoring  to  express 
what  will  or  will  not  constitute  a  justification  or  excuse.  The  prolix  drafts- 
manship manifested  in  §  607  tends  to  defy  comprehension.  It  is  recommended, 
therefore,  that  the  section  be  amended  by  recasting  the  justifications  for 
the  use  of  deadly  force  in  more  general  terms. 

§  608.  Excuse 

While  one  may  cavil  over  the  particular  formula  employed  to  make  clear 
the  exact  standard  of  conduct  intended,  the  approach  of  §608(2)  is  basically 
s.itisfactory.  Some  statement  reflecting  the  insight  of  Justice  Holmes  (re- 
ferred to  in  the  Comment  to  the  section)  is  to  be  preferred  to  silence  on  the 
issues  of  the  standard  to  be  demanded  in  an  emergency.  The  term  "mar- 
ginally", however  is  nowhere  defined  and  would  appear  to  add  nothing  but 
the  possibility  of  confusion  in  the  application  of  the  principle  expressed. 
The  term  should,  therefore,  be  deleted. 

§  609.  Mistake  of  Law 

Section  609  sets  out  the  circumstances  under  which  a  mistake  of  law  will 
be  an  afiirmative  defense.  Reliance  on  advice  of  counsel  or  of  another  pro- 
fessional will  not  suffice,  however,  to  establish  the  affirmative  defense.  A 
proposal  that  such  be  a  defense  where  the  actor  made  a  prior  reasonable 
effort  to  ascertain  the  law  was  rejected  by  the  Commission  because  of  the 
possibility  of  collusion  that  might  arise.  1  Working  Papers  138,  note.  It  is 
not  clear  how  this  possibility  is  avoided,  however,  when  the  Comment  notes 
that  a  layman's  reliance  on  any  of  the  enumerated  statements  of  law  would 
ordinarily  not  be  in  good  faith  or  reasonable  unless  transmitted  to  him  by 
a  lawyer.  An  invocation  of  the  defense  would  in  the  ordinary  case  require 
reliance  on  advice  of  counsel. 

To  avoid  putting  such  questionable  emphasis  on  advice  of  counsel,  it  is 
recommended  that  the  section  be  amended  by  substituting  for  the  phrase, 
"if  he  acted  in  reasonable  reliance,"  the  language,  "if  his  conduct  con- 
formed to  an  official  statement  of  the  law  which  was  subsequently  deter- 
mined to  be  erroneous  or  invalid  and  which  was  contained  in." 
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§  610.  Duress 

Section  610  should  he  approved  as  drafted.  If  the  excuse  of  duress  is  to 
be  recognized,  it  sliould  apply  to  all  crimes.  The  maxim  "no  necessity  justifies 
the  taking  of  the  life  of  an  innocent"  is  of  little  help  in  answering  questions 
as  to  the  disposition  that  is  to  be  made  of  the  offender.  The  person  subjected 
to  the  duress  required  to  make  §  610  operative  is  more  to  be  pitied  than 
condemned. 

§  611.  Conduct  Which  Avoids  Greater  Harm   [Neiv  Sectionl 

The  Study  Draft  §  60S  sets  forth  a  "choice  of  evils"  rule  or  defen.se  of 
"necessity"  patterned  after  §  7.13  of  the  Illinois  Criminal  Code  of  1961.  The 
section  is  a  fine  example  of  a  provision  which  sets  forth  a  basic  principle  of 
the  criminal  law  without  establishing  a  rigid  rule.  As  such,  it  should  serve 
as  a  stylistic  model  for  the  whole  of  Chapter  ^  (see  Remarks,  §§601-619, 
supra ) . 

Substantively,  it  is  not  likely  that  the  adoption  of  such  a  provision  will 
seriously  impair  the  operation  of  the  criminal  process  if  the  exijerience  of 
one  of  our  most  populous  states  is  any  guide.  On  the  atfirmative  side,  it  is 
clear  that  the  classic  examples  of  "necessity" — as  is  equally  true  of  the 
"duress"  cases — will  in  fact  be  resolved  as  these  provisions  suggest.  Un- 
fortunately such  resolution  will  depend  upon  the  more  informal  processes 
of  prosecutional  discretion  and  jury  nullification.  There  is  much  to  be  said 
for  elevating  a  rather  clear  community  consensus  to  the  status  of  a  formal 
principle  of  the  criminal  law.  It  U  recommended,  therefore,  that  Study  Draft 
§  60S  be  added  to  the  proposed  Code  as  §  611. 

§  701.  Statute  of  Limitations 

Section  701  should  be  redrafted  in  the  light  of  the  following  observations : 

1.  While  it  may  be  tnie  that  a  reduction  in  the  period  of  limitations  for 
certain  felonies  of  from  six  years  to  five  (e.g.,  tax  fraud  prosecutions  under 
26  U.S.C.  §653)  may  be  insignificant,  the  final  choice  of  what  might  appear 
an  arbitrary  figure  should  be  considered  in  the  light  of  the  experience  of 
the  relevant  agencies  with  the  expeditious  processing  of  prosecutions. 

2.  While  a  standardization  of  the  periods  of  limitations  is  desirable,  it 
does  not  logically  follow  that  a  less  serious  offense  such  as  a  misdemeanor, 
should  have  a  shorter  period  of  limitations  than  that  provided  for  more 
serious  crimes.  More  relevant  than  the  grade  of  the  offense  are  considera- 
tions such  as  the  time  required  to  prepare  an  adequate  case  and  the  likeli- 
hood of  the  evidence  becoming  "stale"  within  a  given  span.  This  is  particu- 
larly true  when  many  current  felonies  are  downgraded  to  misdemeanors  in 
the  proposed  Code. 

3.  The  provisos  in  §701(2)  (a),  (3)  and  (4)  providing  for  dismissal  of  the 
action  would  serve  to  interject  the  possibility  of  additional  extraneous 
issues,  hearings  and  appeals  into  the  trial  of  the  case,  which  would  only 
consume  valuable  time  and  resources  without  corresponding  benefit. 

4.  Section  701(4)  should  be  deleted.  A  trial-before-the-trial  would  be  re- 
-quired  if  objection  were  made  by  the  defendant  to  the  invocation  of  the 
section  by  the  government.  If  law  enforcement  efforts  against  organized 
crime  are  currently  being  hindered  by  the  statutory  period,  this  should  be 
a  factor  in  determining  what  will  constitute  an  appropriate  statute  of 
limitations  for  those  substantive  charges  most  likely  to  be  brought  against 
organized  crime  figures.  Cf.  Report  of  the  Special  Committee  on  the  Pro- 
posed New  Federal  Criminal  Code  19-20. 

§  lOS.  Prosecution  for  Multiple  Related  Offenses 

Section  703(2),  as  drafted,  raises  the  possibility  a  defendant  could  be  put 
to  a  separate  trial  on  a  charge,  even  though  it  was  included  in  a  super- 
seding indictment  or  information  with  a  charge  with  which  it  would  have 
had  to  be  tried  had  it  been  known  to  the  prosecution  at  the  time  of  the 
earlier  indictment  or  information  on  the  other  charge.  It  is  recommended, 
therefore,  that  the  section  be  amended  to  encompass  offenses  known  to  the 
prosecutor  "at  tlie  time  the  defendant  is  arraigned  on  the  indictment  or 
information  on  which  he  stands  trial,"  See  Report  of  the  Special  Committee 
on  the  Proposed  New  Federal  Criminal  Code  21. 
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§  707.  Former  Prosecution  in  Another  Jurisdiction:  When  a  Bar 

Section  707  should  be  amended  by  deleting  the  term  "50"  where  it  twice 
appears  in  the  last  sentence.  This  would  obviate  the  need  of  a  technical 
amendment  should  a  51st  state  join  the  Union. 

§  70S.   Subsequent  Prosecution  hy  a  Local  Government:  When  Barred 

Section  70S  should  be  deleted.  No  compelling  reason  has  been  advanced 
for  imposing  upon  the  states  a  standard  composed  by  the  federal  government 
to  determine  the  instances  in  which  a  state  might  exercise  its  distinct 
sovereignty  by  seeking  its  own  conviction  for  conduct  previously  prosecuted 
by  the  federal  government  Moreover,  retention  of  the  provision  would  increase 
the  questions  that  would  have  to  be  asked  concerning  the  appropriateness  of 
providing  federal  jurisdiction  over  variojis  offenses.  See  Remarks,  Code 
§§201-219;  Cf.  Hearings  Before  the  Subcommittee  on  Criminal  Laws  and 
Procedures,  92d  Cong.,  2d  Sess.  927-934. 

PART    B.    SPECIFIC    OFFENSES 

§  1001.  Criminal  Attempt 

In  establishing  a  general  attempt  provision  which  would  apply  to  every 
federal  crime,  §  1001  may  be  overly  broad.  Thus,  it  might  be  theoretically 
possible  to  attempt  a  negligent  homicide  (Code  §  1603)  by  intentionally  driv- 
ing an  automobile  while  drunk  when  a  risk  of  death  to  another  was  present. 
So,  too,  in  attempting  to  deal  with  the  problem  of  impossibility,  §  1001 
could  be  read  to  support  the  attempted  murder  conviction  of  a  witch  doctor 
who  sincerely  believed  he  could  kill  his  victim  by  sticking  pins  in  a  wooden 
doll.  While  it  may  be  beyond  the  ken  of  human  draftsmanship  to  eliminate 
all  such  hypothetical  absurdities  and  while  such  constructions  may  pose  a 
greater  threat  to  law  school  examinees  than  to  any  potential  real-life  de- 
fendant, it  is  recommended  that  consideration  be  given  to  seeking  a  formu- 
lation which  would  eliminate  such  possibilities. 

Section  1001  follows  the  approach  of  the  Model  Penal  Code  §  5.01  (Pro- 
posed Oflacial  Draft  1962)  in  equating  substantiality  with  the  concept  of 
corroboration.  It  is  suggested  that  the  section  might  be  clearer  if  it  simply 
spoke  of  "conduct  corroborative  of  the  actor's  intent"  and  did  not  employ  the 
term  "substantial." 

While  it  might  seem  illogical  to  grade  an  attempt  at  a  lower  level  than 
the  completed  crime  (at  least  when  the  crime  failed  of  completion  through 
no  fault  of  the  actor),  it  is  nonetheless  recommended  that  the  section  be 
amended  to  classify  an  attempt  as  one  grade  less  serious  than  the  crime 
attempted,  as  this  would  facilitate  plea-bargaining.  The  current  formulation 
which  attempts  a  compromise  position,  is  unsatisfactory  in  this  respect, 
since  it  is  (1)  not  automatic  and  (2)  not  clear  in  establishing  which  side 
would  bear  the  burden  of  proof  on  the  elusive  question  of  proximity. 

§  1002.  Criminal  Facilitation 

Section  1002  should  be  approved  as  drafted.  The  suggestion  has  been  made 
that  this  novel  extension  of  criminal  complicity  to  situations  wherein  the 
actor  lacked  a  set  criminal  purpose  and  had  mere  knowledge,  should  be  re- 
stricted only  to  the  most  serious  crimes.  Class  A  felonies.  The  line  would  be 
better  drawn,  however,  as  it  is  in  the  statute,  between  felonies  and  mis- 
demeanors. 

§  1003.  Criminal  Solicitation 

Section  1003(1)  should  be  amended  by  deleting  the  requirement  that  the 
person  solicited  commit  an  overt  act  in  response  to  the  solicitation.  The  re- 
quirement of  strong  corroboration  of  the  intent  is  sufficient  to  distinguish 
legitimate  abstract  advocacy  from  criminal  incitement.  Cf.  1  AVorking  Papers 
374—376.  Deletion  of  the  requirement  would  eliminate  as  an  insurmountable 
obstacle  to  the  prosecution  of  a  serious  solicitation  the  fact  that  the  one 
solicited  spurned  the  invitation. 

§  100^.  Criminal  Conspiracy 

For  the  same  reasons  expressed  with  regard  to  the  grading  of  attempts 
under  §  1001,  §  1004  sliould  be  amended  so  that  a  conspiracy  is  graded  one 
level  below  the  grade  of  the  most  serious  offense  which  is  the  object  of  the 
conspiracy. 
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One  might  question  tlie  laclc  of  any  culpability  requirement  in  the  defini- 
tion of  conspiracy,  (compare  the  consultants  suggestion  at  1  Working  Papers 
385)  particularly  in  the  light  of  the  provision  in  §1004(1)  for  finding  agree- 
nient  in  the  "existence  of  other  circumstances."  Under  §302(2),  the  appli- 
cable standard  of  culpability  is  willfulness.  Literally  taken,  it  would  thus 
be  possible  to  become  guilty  of  a  conspiracy  by  virtue  of  merely  reckless 
conduct.  While  it  might  be  argued  that  such  a  situation  would  never  result 
in  a  conviction,  it  is  not  clear  that  public  policy  warrants  providing  the 
opportunity.  It  is  recommended,  therefore,  that  consideration  be  given  to 
requiring  a  higher  degree  of  culpability  than  that  which  may  be  suggested 
by  the  section  in  its  present  form. 

§  1006.  Regulatory  Offenses 

Section  1006  should  be  approved  as  drafted.  It  would  permit  the  draftsmen 
of  a  regulatory  offense  to  simply  provide  that  "a  violation  of  this  section 
should  be  punished  as  provided  under  IS  U.S.C.  §  1006"  thereby  leaving 
penological  considerations  to  the  Criminal  Code.  Section  3006,  on  the  other 
hand  would  govern  the  grading  of  pre-existing  non-criminal  code  offenses 
while  providing  a  basis  for  Judiciary  Committee  jurisdiction  if  a  future 
attempt  is  made  to  define  a  felony  outside  the  Criminal  Code. 

Chapter  11.  National  Security 

Sections  1101  through  1129  of  tlie  proposed  Code  define  crimes  again.st 
national  security.  It  is  in  the  nature  of  the  subject  matter  to  require  some 
element  of  a  direct  threat  to  the  security  of  the  sovereignty  as  a  distin- 
guishing element  of  the  offenses  described.  There  is,  unfortunately,  no  agree- 
ment on  exactly  wliat  circumstances  ought  to  be  regarded  as  determinative 
of  the  existence  of  such  a  threat.  The  response  of  the  proposed  Code  is 
to  employ  various  concepts,  '"international  war"  (§§  1101,  1102),  "war" 
(§§li05.  1106,  1109,  1110.  1111,  1112)  and  "declared  war"  (§1117)  as  key 
factors  in  the  crime  defined.  As  the  Introductory  Note  to  Chapter  11  indi- 
cates, however,  no  attempt  is  made  to  define  tlie  term  "war"  and  it  is  left 
to  "judicial  construction  depending  upon  the  circumstances."  Some  com- 
mentators have  criticized  this  approach  and  have  urged  that  the  term  be 
legislatively  defined.  See  Report  of  the  Special  Committee  on  the  Proposed 
New  Federal  Criminal  Code  37.  If  the  term  is  not  to  be  given  greater  defini- 
tion by  Congress,  it  would  be  preferable  to  delete  all  references  to  the  term 
from  the  substantive  definitions  of  the  various  offenses  involved.  In  its 
present  form  the  Code  fails  to  supply  an  adequate  guide  as  to  the  nature  of 
this  critical  circumstance  required  to  give  rise  to  a  finding  of  guilt  under 
the  provisions  of  Chapter  Eleven.  The  function  of  the  criminal  law  would 
be  better  served  by  an  explicit  determination  of  the  public  interests  being 
protected  by  such  provision,  if  the  concept  of  "war"  is  to  be  adhered  to  in 
the  formulation  of  national  security  offenses. 

§  1101.  Treason 

Section  1101  attempts  to  cast  the  definition  of  treason  in  contemporary 
language.  In  so  doing,  it  departs  from  the  language  of  Article  III,  Section  3 
of  the  United  States  Constitution.  While  such  deviance  may  not  be  fatal  con- 
stitutionally, serious  constitutional  attack  on  its  terms  can  be  anticipated. 
AA'hen  this  risk  is  weighed  against  the  dubious  benefits  of  restricting  the 
crime  to  periods  of  "international  war,"  it  is  recommended  that  the  present 
definition  of  treason  be  maintained. 

It  is  further  recommended  that  no  prosecution  for  treason  be  permitted 
without  prior  certification  from  the  Attorney  General.  , 

§  1102.  Participating  in  or  Facilitating  War  Against  the  United  States 

In  providing  that  non-nationality  (or  a  reasonable  belief  thereof)  is  an 
affirmative  defen.se.  Section  1102  fails  to  provide  for  the  possibility  of  dual 
nationality.  Adherence  to  the  non-United  States  nationality  in  such  a  ca.se 
ought  likewise  to  be  an  affirmative  defense.  But  see  Kawakita  v.  United 
States,  343  U.S.  717    (1952). 

1 1103.  Armed  Insurrection 

As  currently  drafted.  Section  1103  purports  to  extend  Class  A  felony  treat- 
ment  to   persons   playing   a   major   leadership    or   organizational    role   in   an 
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armed  insurrection.  It  is  not  clear,  however,  whetlier  sucli  treatment  (1) 
obtains  only  if  the  insurrection  in  question  involves  one  hundred  persons  or 
more  or  (2)  obtains  as  to  the  overall  direction,  leadership,  organization  or 
substantial  provision  of  an  insurrection  of  any  size  or  of  any  part — no  matter 
h<nv  small — of  an  insurrection  involving  more  than  one  hundred  iwrsons  or 
(3)  obtains  as  to  the  overall  direction,  leadership,  organization  or  substan- 
tial provision  of  an  armed  insurrection  of  any  size  or  of  any  part  involving 
one  hundred  or  more  persons  of  a  larger  insurrection.  The  draft  is  equally 
ambiguous  on  the  question  of  the  involvement  which  may  be  considered  as 
satisfying  the  numerical  requirement.  It  is  subject  to  a  construction  which 
would  treat  persons  engaged  in  quelling  the  insurrection  as  counting  in  that 
number.  As  the  leadership  function  is  in  and  of  itself  sufQcient  premise  for 
upgrading  the  offense,  it  is  recommended  that  these  ambiguities  be  elimi- 
nated by  deleting  the  words  "or  any  part  of  such  insurrection  involving  one 
hundred  or  more  persons"  at  the  end  of  §  1103(2). 

§  11U4.  Para-Military  Activities 

Section  1104  has  no  antecedent  in  existing  law ;  it  would,  for  the  first 
time,  prohibit  what  are,  in  essence,  private  armies.  Its  employment  of  the 
phrase,  "political  purposes,"  however,  gives  scant  notice  as  to  its  sweep.  It 
is  recommended,  therefore,  that  the  English  pattern  be  adopted  which  would 
define  the  offense  in  terms  of  a  purpose  to  "usurp"  the  functions  of  the 
armed  forces  or  police  or  as  conduct  which  would  "arouse  reasonable  appre- 
hension" that  the  group  is  organized  or  equipped  for  political  purpose.  See 
1  Working  Papers  437-38. 

§  1107.  Intentionally  Impairing  Defense  Functions 

Section  1107  imports  a  notion  of  pecuniary  loss  (derived  from  the  criminal 
mischief  provisions,  §  1705)  as  a  grading  device  for  sabotage-like  conduct 
which  occurs  outside  the  framework  of  wartime.  Comment  has  elsewhere 
been  made  on  the  problem  presented  by  reliance  on  an  undefined  concept  of 
"war"  as  an  element  of  a  criminal  offense.  This  section  demonstrates  the 
inappropriateness  of  utilizing  a  proprietary  concept  to  grade  an  offense  the 
gravaman  of  which  is  threat  to  the  national  security.  It  is  recommended 
that  reference  to  the  monetary  standard  be  eliminated  in  favor  of  a  standard 
which  more  fairly  correlates  with  the  interest  in  national  security  which  is 
at  stake,  an  interest  which  is  seldom  translatable  into  dollars  and  cents. 

As  the  section  incorporates  the  basic  features  of  the  sabotage  provision, 
§  1105,  it  is  recommended  that  it  be  integrated  into  that  section  and  not  be 
treated  as  a  separate  statute,  a  consideration  which  is  equally  applicable  to 
section  1106. 

§  1109.  Obstruction  of  Recn'uiting  or  Induction  Into  the  Armed  Forces 

Section  1109  encompas.ses  the  solicitation  of  a  violation  of  section  1108  {i.e., 
draft  resistance)  within  its  terms.  This  is  generally  at  odds  with  the  basic 
philosophy  of  the  proposed  Code  to  eschew  the  inclusion  of  inchoate  offenses 
in  discrete  substantive  provisions  in  favor  of  more  generalized  treatment. 
Cf.  §§  1001-1005.  Its  inclusion  here  is  an  apparent  effort  to  up-grade  solici- 
tation of  such  a  crime.  No  cogent  rationale  is  advanced,  however,  for  singling 
out  this  particular  crime.  (The  Comment  to  the  section  offers  the  circum- 
stance of  wartime  by  way  of  explanation ;  but  such  consideration  might  be 
equally  extended  to  the  solicitation  of  any  crime  in  this  chapter.)  Further, 
as  the  definition  of  solicitation  in  section  1003  (unlike  that  of  "attempt" 
in  section  1001  and  "conspiracy"  in  section  1004)  is  not  generalized  through- 
out the  Code  by  virtue  of  section  1005(2),  use  of  the  term  in  this  context 
raises  the  possibility  (1)  that,  to  secure  a  more  stringent  penalty  than  usual, 
the  prosecution  need  meet  a  lesser  burden  of  proof  insofar  as  no  overt  act 
by  the  person  solicited  might  be  required  (compare  section  1003(1));  (2) 
that  the  renunciation  defense  provided  for  in  section  1005(3)  (b)  might  be 
unavailable;  and  (3)  that  the  prohibition  of  section  1005(1)  against  cumu- 
lating inchoate  offenses  might  not  obtain.  On  balance,  therefore,  it  is  recom- 
mended that  the  phrase  "solicits  another  to  violate  section  llOS ;"  be 
deleted. 

§  1111.  Impairing  Military  Effectiveness  Vy  False  Statement 

Section  1111  fails  to  supply  any  definition  of  the  term  "catastrophe."  It 
is  not  clear  whether   the  definition   of  "'catastrophe"   in   §  1704(4)    Is   appro- 
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priately  generalized  to  this  section  since  the  concept  of  "catastrophe"  in  a 
wartime  situation  may  obviously  require  a  more  extensive  damage  or  harm 
than  would  be  required  to  characterize  destruction  in  peacetime.  It  is  recom- 
mended that  the  term,  "catastrophe,"  be  either  eliminated  or  more  explicitly 
defined. 

§  1113.  Mishandling  National  Security  Information 

Section  1113  purports  to  retain  the  basic  features  of  current  law.  A  com- 
parison of  this  section  with  18  U.S.C.  §793  (c),  (d)  and  (e)  reveals,  how- 
ever, that  unlike  present  law,  the  actor  need  not  know  that  the  information 
in  question  "could  be  used  to  the  injury  of  the  United  States  or  to  the 
advantage  of  any  foreign  nation."  Under  the  broad  definition  of  "national 
security  information"  found  in  §  1112(4)  neither  element  is  required.  Thus, 
the  mere  reckless  revelation  of  information  in  disregard  of  "potential  injury 
to  the  United  States"  will  result  in  a  violation — a  stricter  standard  of  con- 
duct than  is  required  under  present  law,  if  the  distinction  between  "reckless" 
conduct  and  "knowing"  conduct  is  to  mean  anything.  On  the  other  hand,  a 
knowing  revelation  of  national  security  information  which  is  known  to 
result  in  an  advantage  to  a  foreign  power  (though  not  necessarily  injury 
to  the  United  States)  will  not  be  a  violation  of  the  section.  (A  similar 
problem  arises  under  §  1112  insofar  as  "advantage  of  any  foreign  nation" 
is  not  interpreted  to  be  necessarily  "prejudicial  to  the  safety  or  interest  of 
the  United  States.")  It  is  recommended,  therefore,  that  the  section  be 
amended  to  cover  situations  where  the  actor  knows  of  the  potential  injury 
to  the  United  States  or  of  the  advantage  of  any  foreign  nation  stemming 
from  his  conduct. 

§  1115.   Communication  of  Classified  Information  ty  Public  Servant 

Although  the  Comment  to  this  section  and  the  Working  Papers  indicate 
that  an  illicit  communication  must  be  intentional,  such  a  requirement  is  not 
found  in  the  language  of  the  statute  itself.  Consequently,  the  required  culpa- 
bility under  this  statute  is  "willfulness."  See  Code  §302(3).  It  is  recom- 
mended that  language  be  added  to  restrict  the  provision  to  intentional  com- 
munications. 

As  the  scope  of  the  term,  "communicates,"  is  meant  to  be  broader  than 
the  term  "reveals"  (insofar  as  the  former  term  would  encompass  the  trans- 
mission of  material  already  in  the  public  domain),  consideration  should  be 
given  to  either  providing  for  a  "public  domain"  defense,  limiting  the  section 
to  "revelations."  or  confining  the  illegality  of  communicating  otherwise 
public  information  to  wartime  situations  as  is  done  in  §  1112(1)  (b).  Cf. 
Working  Papers  452. 

§  1116.  Prohihitcd  Recipients   Ohtaining  Information 

Under  §  1116  in  its  present  form,  the  British  Ambassador  to  the  United 
States  would  be  guilty  of  a  Class  C  felony  if  he  read  the  "Pentagon  Papers" 
in  the  ISiew  York  Times,  provided  only  that  when  he  engaged  in  that  conduct 
he  knew  or  had  a  firm  belief  unaccompanied  by  substantial  doubt  that  he 
was  doing  so.  whether  or  not  it  was  his  purpose  to  do  so.  It  is  recommended 
that  the  section  be  re-written  to  avoid  such  a  result. 

By  inclusion  of  the  term  "solicits"  in  an  attempt  to  up-grade  the  inchoate 
offense,  the  section  raises  the  problems  discussed  above  in  connection  with 
§  1109.  Consequently,  it  is  recommended  that  the  term  be  deleted. 

§  1117.  Wartime  Censorship  of  Communications 

Section  1117  is  the  only  section  in  the  Code  to  use  the  phrase  "declared 
war"  as  an  element  of  an  offense.  This  gives  rise  to  an  inference  that  all 
other  references  to  "war"  or  "international  war"  perforce  include  undeclared 
wars.  It  is  recommended,  however,  that  this  inference  be  explicitly  con- 
sidered as  part  of  the  larger  issues  which  are  discussed  above  in  connection 
with  these  terms. 

§  1201.   Military  Expeditions  Against  Friendly  Powers 

Under  §  1201,  the  launching  of  a  devastating  air  attack  against  Toronto, 
Canada,  which  results  in  wide-spread  loss  of  life,  would  be  punishable  as 
only  a  Class  C  felony,  while  a  single  murder  cognizable  under  §  1601  would 
be  a  Class  A  felony.  The  seriousness  of  the  conduct  proscribed  under  §  1201 
— whether   regarded   from    the   standpoint   of   the   lives   implicitly    jeopardized 
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by    such    action    or    from    the    consequential    impact    on    the    United    States' 
neutrality — is  such  as  to  warrant  grading  this  offense  as  a  Class  A  felony. 

The  term  "air  attack"  is  supposed  to  encompass  "missiles,  aircraft  and 
poisonous  substances  bombed  or  transmitted  through  the  air  from  the  United 
States."  1  Working  Papers  487.  As  it  is  not  clear  that  the  term  will  be 
interpreted  so  broadly,  it  is  recommended  that  the  section  be  amended  to 
spell  out  the  scope  of  an  "air  attack."  Consideration  should  like'wiise  be 
given  to  proscribing  the  launching  of  water  attacks  of  similar  kind. 

Section  109  (am)  defines  "United  States"  in  the  "territorial  sense"  as 
Including  all  places  subject  to  the  jurisdiction  of  the  United  States,  except 
the  Canal  Zone.  Presumably,  this  would  include  the  extraterritorial  juris- 
diction provided  in  §  208  as  well  as  the  special  maritime  and  terriK:orial 
jurisdiction  of  §  210.  It  is  not  clear  that  §  1201  intended  to  utilize  "United 
States"  in  a  more  explicit  and  more  limited  territorial  sense. 

The  definition  of  "friendly  power"  in  §  1201(2)  (a)  relies  on  the  phrase 
"at  peace,"  which  is  fraught  with  the  same  constructional  uroblem  as  "war." 
See  Remarks  on  §§  1101-1129,  supra.  Conceivably,  the  United  States  might 
be  treated  as  being  "at  peace"  with  a  foreign  government  or  faction  flor 
purposes  of  §  1201  while  it  was  "at  war"  with  the  same  government  or 
faction  for  purposes  of  §  1105  since  §  1201  speaks  as  much  to  the  federal 
government's  interest  in  protecting  its  sovereignty  in  international  relations 
as  it  does  to  its  interest  in  military  security.  It  is  recommended,  therefore, 
that  great  care  be  taken  to  supply  definitions  of  "war"  and  "peace"  which 
are  finely  tailored  to  cover  the  interests  being  protected. 

§  J204-  International  Transactions 

Section  1204  attempts  to  identify  the  kinds  of  culpability  necessary  to 
render  conduct  in  violation  of  one  or  more  of  the  listed  regulatory  statutes 
a  felony.  Under  this  section,  however,  the  international  concealment  of  a 
violation — no  matter  how  trivial — would  give  rise  to  felony  treatment.  This 
is  hardly  the  improvement  suggested  by  the  Comment  to  the  section. 

On  the  other  hand,  the  section  would  otherwise  appear  to  require  the 
prosecution  to  prove  that  defendant  knew  that  his  conduct  was  (1)  unlawful 
and  (2)  a  substantial  violation  of  the  regulatory  statute.  This  could  prove 
to  be  an  impossible  burden  of  proof  for  even  the  most  flagrant  offense.  As 
these  results  ill-comport  with  the  basic  philosophy  and  objectives  of  the  pro- 
posed Code,  it  is  recommended  that  the  section  be  deleted  in  favor  of  either 
treating  all  violations  of  the  listed  statutes  as  regulatory  offenses  subject 
to  §  1006  or  criminalizing  the  more  heinous  violations  by  specific  legislation. 
As  the  offenses  are  basically  mercantile  or  financial  in  nature,  this  latter 
approach  might  be  peculiarly  susceptible  of  pecuniary   gradation. 

§  1223.  Hindering  Discovery  of  Illegal  Entrants 

Section  1223  should  be  amended  to  provide  that  the  employment  of  an 
alien,  with  mere  knowledge  that  he  is  in  this  country  illegally,  should  be  a 
crime. 

§  130S.  Hindering  Law  Enforcement 

Under  Section  1303,  the  requisite  criminal  intent  may  be  premised  upon 
"facts  indicating  that  he  [the  person  whose  prosecution  is  hindered]  is 
being  sought  by  law  enforcement  authorities  or  was  indicted,  convicted,  or 
sentenced."  1  Working  Papers  531.  This  is  so  even  though  the  actor  may 
otherwise  have  a  basis  for  believing  that  no  crime  has  been  committed  by 
the  one  prosecuted.  To  simply  provide  that  a  good  faith  or  reasonable  belief 
that  no  crime  was  committed  would  immunize  the  actor  would  pit  his  judg- 
ment against  that  of  the  proper  authorities  where  an  investigation  had  in 
fact  commenced.  A  preferable  formulation  would  be  to  restrict  the  offense 
to  persons  who  believe  or  have  reason  to  believe  that  a  crime  had  been  com-\ 
mitted,  or  who  know  or  have  reason  to  know  that  an  investigation  or 
prosecution  had  convnenc-ed  or  was  about  to  commence.  Such  amendment 
would  also  meet  any  objection  that  might  be  raised  to  the  application  of 
§  1303(1)  (c)  to  any  document  or  thing  regardless  of  its  admissibility  into 
evidence. 

§  1309.  Introducing  or  Possessing  Contraband  Useful  for  Escape 

Under  §  1309(4),  jurisdiction  over  the  substantive  offense  is  present  when 
the   facility   is   a   "federal   facility."   Presumably,    this   would   not   include    a 
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state  or  local  detention  facility  wiiieli  is  being  ubed  as  a  temporary  bold  for 
a  federal  prisoner  prior  to  his  transfer  to  a  federal  institution.  As  the  in-; 
volvement  of  a  federal  prisoner  in  such  activity  warrants  the  attention  of 
the  federal  government,  jurisdiction  should  extend  to  state  or  local  facilities 
used  as  holds  for  federal  prisoners  when  the  federal  inmates  are  implicated. 
In  light  of  the  delinitions  provided  in  §  109,  the  terms  "flrearln"  and 
"destructive  device"  are  words  of  art  separate  and  distinct  from  the  con- 
cept of  a  "dangerous  weapon"  which  has  restricted  meaning.  If  these  defi- 
nitions are  to  obtain,  it  is  recommended  that  the  adjective  "other"  be  deleted 
from  the  phrase  'other  dangerous  weapon"  where  such  appears  in  suj)sec- 
tions   (1)   and   (2)   of  §  1309. 

§  1321.   Tampering  With  Witnesses  and  Informants  in  Proceedings 

Under  current  law,  the  solicitation  of  "anything  of  value"  as  considera- 
tion for  influencing  the  solicitor's  testimony  wquld  be  a  crime.  See,  e.g.,  IS 
U.S.C.  §201.  Section  1321(2),  however,  is  restricted  to  the  solicitation  of  "a 
thing  of  i>ecuniary  value."  These  are  two  different  concepts  under  §  109 (a  1) 
with  the  latter  being  more  restrictive  in  scope.  As  no  rationale  has  been 
advanced  for  restricting  the  scope  of  soliciting  a  bribe,  it  is  recommended 
that  the  term  "pecuniai-y"  be  deleted. 

§  lS2Jj.  Harassment  of  and  Communication   With  Jurors 

Section  1324  should  be  amended  to  provide  classification  of  the  offen.se  as 
a  Class  D  felony.  Cf.  Remarks.  §  3002,  infra. 

§  1327.   Nondisclosure   of  Retainer  in   Critninal  Matter 

Section  1327  attempts  to  reach  a  type  of  surreptitious  activity  which  has 
previously  been  prosecuted  under  the  "corrupt  endeavors  to  obstruct  the  due 
administration  of  justice"  language  of  18  U.S.C.  §  1503.  Cf.  Remarks  on  Code 
§  1301,  supra.  While  the  cases  to  date  have  involved  employment  for  mone- 
tary consideration,  the  gravaman  of  the  offense  lies  in  the  hidden  ulterior 
motive  of  the  actor  and  not  in  the  fact  that  the  motivation  may  be  monetary. 
It  is  recommended,  therefore,  that  the  section  be  amended  to  encompass 
employment  without  monetary  compensation. 

§  1328.  Obstruction  of  Justice  [New  Section] 

In  order  to  preserve  the  scope  of  current  law.  it  is  recommended  that:  a 
new  section  be  added  to  the  Code  which  would  maintain  the  sweep  of  the 
"corrupt  endeavors"  provision  now  found  in   IS  U.S.C.   §  1503. 

§§  1341-1349.   Criminal  Contempt 

While  many  scholars  and  commentators  have  urged  the  development  of 
standards  and  criteria  by  which  to  direct  and  guide  the  exercise  of  prose- 
cutorial discretion,  few,  if  any,  would  urge  its  abolition.  And  while  it  may 
be  peculiarly  appropriate  to  preclude  any  United  States  Attorney  from  pro- 
ceeding to  prosecute  a  contempt  of  the  legislative  or  judicial  branches  when 
they  themselves  have  not  seen  fit  to  certify  the  conduct  as  contemptuous,  it 
is  an  altogether  different  matter  to  require  the  initiation  of  a  prosecution 
upon  the  recommendation  of  the  branch  contemned.  Cf.  1  Working  Papers 
625-26.  Consequently,  it  is  recommended  that  the  last  sentence  of  §  1349(1) 
be  deleted  if  certification  is  otherwise  to  be  required  as  to  a  prosecxition  for 
any  or  all  of  the  contemptuous  conduct  specified. 

§  1352.  False  Statements 

Section  1352  should  be  amended  to  reflect  the  extension  of  criminal  penalty 
to  faise  or  fraudulent  statements  designed  to  influence  any  institution  whose 
accounts  are  insured  by  certain  agencies  of  the  federal  government,  which 
was  effected  by  tl)e-.Tiousing  Act  of  1970.  See  IS  U.S.C.  §  1014. 

The  section  should  be  further  amended  by  grading  the  crime  as  a  Class  D 
felony.  See  Remarks,  §  3002  infra. 

g§  1362-1365.    Unlawful   Compensation  of  Public  Seri^ants 

Sections  1362-1365  should  be  approved  as  drafted.  It  has  been  suggested 
that  the  restriction  of  their  scope  to  thing  of  "pecuniary  value" — as  ojiposed 
to  any  "thing  of  value" — should  be  removed.  This  would  track  the  approach 
of  §  1301,  Bribery.  As  the  draftsmen  point  out,  however,  these  situations  lack 
the    bargain    element    of    bribery,    and    nonpecuniary    gifts    do    not    seem    a 
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threat  to  the  governmental  interest   outside   the  bribery   context.   1   Working 
Papers  701. 

§  1366.   Threatening  Public  Servants 

Section  1366,  particularly  subsection  (2)  (c),  presents  serious  First  Amend- 
ment problems  by  virtue  of  the  over-.breadth  of  the  section  in  encompassing 
benign  "threats"'  to  public  officials.  It  is  difficult  to  justify,  for  example, 
a  provision  which  would  make  it  a  crime  to  threaten  to  work  against  the 
re-election  of  a  public  official  if  the  official  pursues  a  course  of  conduct 
inimical  to  the  interests  of  the  actor.  So,  too.  a  threat  to  reveal  past  mis- 
conduct which  is  designed  to  dissuade  a  public  servant  from  future  mis- 
behavior should  not  be  made  criminal.  Cf.  Model  Penal  Code  §  212.5  (Pro- 
posed Official  Draft  1962).  It  is  recommended,  therefore,  that  such  threats 
be  excluded  from  the  scope  of  the  section. 

§  1368.  Federal  Jurisdiction  Over  Offenses  in  Sections  1361   to  1367 

Section  1368(2)  has  been  criticized  for  the  jurisdiction  provided  the 
federal  government  over  the  bribery  of  state  and  local  officials  by  virtue  of 
its  provisions.  See  Hearings  Before  the  Subcommittee  on  Criminal  Laws 
and  Procedures,  92d  Cong.,  1st  Sess.  923-24  (Statement  of  Hon.  Andrew  P. 
Miller).  This,  however,  would  do  little  more  than  maintain  the  present  fed- 
eral jurisdiction  over  and  interest  in  such  offenses.  See  1  Working  Papers 
709-13.  As  long  as  the  state  and  local  authorities  are  not  precluded  from 
C'tmmencing' their  own  prosecutions  (Cf.  Remarks,  Code  §708),  it  is  recom- 
mended that  this  section  be  approved  as  drafted. 

^1369.  Definition  for  Sections  1361   to  1368 

In  attempting  to  exclude  "log-rolling"  from  the  ambit  of  the  bribery 
statutes,  §  1369  suggests  that  the  legitimacy  of  such  com,j)romi.ses  will  be  a 
subject  of  inquiry  by  the  courts  to  determine  if  a  violation  has  occurred.  As* 
the  desired  result  can  be  more  clearly  achieved  by  deleting  the  adjective 
"legitimate,"  from  §  1369,  it  is  recommended  that  the  section  be  so  amended. 
Cf.  1  Working  Papers  691-92. 

§  1371.  Disclosure  of  Confidential  Information  Provided  to  the  Government 

The  approach  of  current  law  is  to  provide  a  general  criminal  provision 
(18  U.S.C.  §  1905)  which  prohibits  the  disclosure  of  confidential  information 
given  to  the  government  absent  explicit  authorization  for  such  disclosures. 
Section  1371  would  presumably  turn  this  around  and  provide  criminal  sanc- 
tion only  for  the  disclosure  of  confidential  information  which  was  explicitly 
to  be  kept  confidential.  See  1  Working  Papers  724.  While  this  would  appear 
to  forward  the  federal  policy  of  encouraging  the  disgorgement  of  informa- 
tion acquired  by  federal  agencies,  it  would  be  preferable  to  provide  for  a 
scheme  <if  administrative  rules  and  regulations  specifying  (1)  the  exact 
information  which  is  to  be  kept  confidential  by  per.sons  in  government  and 
(2)  the  persons  upon  whom  the  obligation  rests.  The  violation  of  any  of 
the.se  rules  and  regulations  could  then  be  made  regulatory  offenses  under 
Code  §  1006.  See  Comment,  Code  §  1371. 

§  1372.  Speculating  or  Wagering  on  Official  Action  or  Information 

Section  1372  should  be  approved  as  drafted.  While  it  has  been  suggested 
that  the  law  ought  to  go  further  in  prohibiting  a  public  servant  from  ac^ 
cepting  employment  in  a  private  com))any  or  industry  which  has  benefited 
from  his  former  official  action,  it  would  not  be  possible  to  draft  a  provision 
of  that  kind  which  would  not  hamper  the  ability  of  the  government  to  at- 
tract people  from  the  private  sector  for  short  periods  of  time  who  would  be 
otherwise  uninterested  in  making  government  a  life-long  career  and  who 
have  invaluable  contributions  to  make  during  even   a   short   tenure. 

§  1J,01.  Tax  Evasion 

At  the  present  time,  the  cornerstoxie  of  the  federal  criminal  tax  penalties 
is  26  U.S.C.  §  7201.  Section  1401  would  suimlant  §  7201  and  would  markedly 
change  the  shape  of  existing  law. 

1.  The  Existence  of  a  Deficiency. — A  prosecution  under  §  7201  may  not  be 
.sustained  in  the  absence  of  a  tax  deficiency  or  tax  liability  due  and  owing. 
See  Lawn  v.  U.S.,  355  U.S.  339  (1958).  Further,  the  deficiency  must  be  at- 
tributable to  the  fraudulent  conduct  and  it  must  be  substantial.   A  technical 
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deficiency  nnonnnected  with  the  fraud  or  an  insubstantial  deficiency  will  not 
support  a  §  7201  conviction.  Section  1401,  however,  would  appear  to  dispense 
with  this  requirement.  (The  Introductory  Staff  Note  [2  Working  Papers  743] 
would  seem  to  differ  with  this  conclusion ;  but  it  does  not  substantiate  its 
claim  with  specific  statutory  reference.  The  Comment  to  the  section,  moreover, 
explicitly  states  the  intent  of  the  section  is  to  eliminate  the  deficiency  re- 
quirement.) It  is  recommended  that  the  requirement  of  an  existing  deficiency 
owing  to  the  fraudulent  conduct  be  maintained. 

2.  Attempts. — 'Section  1401(1)  (f)  was  evidently  added  as  an  after-thought 
to  the  catalogue  of  discrete,  particularized  offenses  which  precede  it.  See  2 
Working  Papers  747,  note.  Consequently,  the  section  over-all  provides  an 
interesting  union  of  philosophically  contrasting  drafting  techniques.  Section 
1401(1)  (a)  through  (e)  manifests  an  attempt  to  identify  the  specific  feloni- 
ous conduct  chargeable  as  tax  evasion.  This  is  in  contrast  to  the  broad  and 
sweeping  terms  of  §  7201.  To  this  approach,  however,  the  draftsmen  decided 
to  append  §  1401(1)  (f)  as  a  "catch-all"  to  .substantially  re-enact  §7201 
Comment,  Code  §  1401.  This  union  produces  some  anomalous  results,  not  the 
least  of  which  results  from  inclusion  of  the  term  "attempts"  (which  has 
become  a  work  of  art  in  the  criminal  tax  law,  with  a  meaning  quite  removed 
from  the  classic  common-law  concept)  presumably  with  its  current  meaning 
in  §  7201.  Yet  §  1005(2)  would  dictate  that  the  term  be  given  the  quitie 
different  meaning  supplied  under  §  1001.  It  is  recommended,  therefore,  that 
the  term  be  either  deleted  from  §  1401(1)  (f)  or  explicitly  defined  as  to  its 
scope. 

S.  Grading  and  Sentencing. — Section  7201  has  been  construed  as  requiring 
a  "substantial"  deficiency  attributable  to  the  evasive  conduct  to  justify  the 
imposition  of  up  to  either  or  both  a  $10,000  fine  or  5  years  in  jail.  Sectiota 
1401,  however,  relies  on  the  size  of  the  deficiency — presumably,  irrespective 
of  whether  or  not  the  deficiency  is  in  part  attributable  to  non-fraudulent 
conduct.  As  it  is  illogical  to  grade  in  relation  to  the  results  of  non-criminal 
conduct,  it  is  recommended  that  any  such  distinction  be  restricted  to  a  de- 
ficiency attributable  to  the  fraudulent  conduct. 

The  Comment  to  §  1401  notes  that  the  grading  of  tax  evasion  is  meant  to 
parallel  the  grading  of  other  governmental  thefts  under  §  1735.  Under  §  1735 
(1),  however,  a  theft  must  be  in  excess  of  $100,000  to  be  treated  as  a  Class] 
B  felony  while  under  §1401(2)  (a)  a  deficiency  in  excess  of  $25,000  will  be 
so  treated.  No  reason  is  supplied  for  this  disparate  treatment  and  it  i^ 
recommended  that  the  grading  provisions  be  made  congruent  on  this  point. 

As  a  consequence  of  the  grading  under  §  1401,  the  maximum  term  of  im- 
prisonment for  tax  evasion  would  be  increased  to  15  years.  Code  §3201(1) 
(b).  In  the  "usual"  case,  however,  this  would  be  set  at  no  more  than  10 
years  (Code  §3202(1))  of  which  at  least  three  would  be  on  parole  (Code 
§3201(2)).  This  is  in  contrast  to  the  maximum  of  five  years  that  may  be 
imposed  under  §  7201.  As  no  reason  for  increasing  the  penalty  for  tax  eva- 
sion has  been  advanced,  it  is  recommended  that  the  penalty  levels  of  current 
law  be  maintained. 

§  1501.  Conspiracy  Against  Rights  of  Citizens 

Section  1501  retains  the  present  restriction  of  18  U.S.C.  §  241  to  con- 
spiracies against  the  rights  of  citizens.  As  no  rationale  has  been  advanced 
for  discriminating  against  United  States  nationals  or  resident  aliens,  it  is 
recommended  that  similar  protection  be  extended  to  any  person  within  the 
jurisdiction  of  the  United  States  to  the  extent  he  has  the  rights  of  a 
citizen.  It  is  also  recommended  that  the  crime  be  graded  as  a  Class  I> 
Felony. 

§  1502.  Deprivation  of  Rights  Under  Color  of  Law 

Section  1502  should  be  amended  to  provide  classification  of  the  crime  as 
a  Class  D  felony.  The  Committee  further  wishes  to  suggest  that  the  current 
application  of  Screivs  v.  United  States,  325  U.S.  91  (1945),  is  far  from 
satisfactory  and  study  should  be  given  to  the  development  of  a  more  work- 
able doctrine. 

§§  1511-1515.   Interference   With  Participation    in   Specified  Activities 

Sections  1511-1515  should  be  upgraded  from  Class  A  misdemeanors  to 
Class  D  felonies. 
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§  1516.   Attorney   General   Certification  for  Prosecution   Under   Sections   151P 
to  1515 

Section  1516  should  be  deleted.  The  matter  is  best  left  to  internal  admin- 
istrative controls. 

§  loJfl.  Political  Contribution  hy  Agents  of  Foreign  Principals 

Section  1541  is  one  of  the  few  provisions  in  Chapter  15  to  be  graded  more 
than  Class  A  misdemeanor  and  the  only  section  in  the  chapter  to  be  graded 
as  a  felony  which  did  not  reflect  either  a  particularly  outrageous  element 
{i.e.,  the  use  of  troops  in  §  1535)  or  recent  congressional  sentiment  (i.e.. 
§§1561-1562).  It  is  recommended,  therefore,  that  the  crime  be  reduced  to  a 
Class  A  misdemeanor. 

§  1601.  Murder 

The  proposed  new  Code  follows  the  trend  of  modern  codification  efforts  in 
departing  from  the  traditional  degrees  of  murder.  See,  e.g.,  Model  Penal 
Code    §210.2    (Proposed    Official    Draft    19G2). 

If  the  death  penalty  is  reinstated  (an  issue  on  which  no  recommendation 
is  made),  however,  consideration  should  be  given  to  the  utilization  of  this 
device  to  serve  its  iiistorical  purpose,  the  differentiation  of  capital  from  non- 
cipital  murder.  See  2  Working  Papers  823.  Additionally,  it  is  recommended 
that  the  defendant  in  a  homicide  case  be  permitted  to  plead  to  the  sentence 
as  well  as  the  crime,  a  procedural  reform  deserving  mention  here.  See,  e.g.. 
Proposed  Mass.   Criminal   Code,   Ch.   265,    §2(d). 

It  is  also  recommended  that  §  1601(c)  be  amended  by  adding  the  word, 
"felonious."  before  the  word,  "escape,"  so  as  to  restrict  its  scope  to  seriously 
aggravated  situations. 

U  1611-1612.  Assault 

The  proposed  Code  provides  for  only  two  degrees  of  assault,  simple  and 
aggravated.  As  the  Comment  to  1612  notes,  however,  "[gjrading  distinctions 
finer  than  tho.se  proposed  might  be  made."  Aggravated  assaults  can  vary 
in  seriousness  as  much  as  homicides  and  should  be  provided  with  a  similar 
penalty  range.  Such  a  scheme  would  also  facilitate  the  process  of  plea  bar-i 
gaining. 

It  is  recommended  that  the  sections  be  amended  so  that,  for  example,  the 
intentional  infliction  of  a  permanently  crippling  or  seriously  maiming  injury 
would  be  at  least  a  Class  B  felony. 

§  1615.  Threats  Against  the  President  and  Successors  to  the  Presidency 

Section  1615  should  be  approved  as  written.  Some  commentators  have  rec- 
ommended that  subsections  (a)  and  (b)  be  deleted  on  the  grounds  that  (a) 
is  merely  a  specific  example  of  (b),  and  (b)  should  be  stricken  as  it  (1) 
creates  difficulties  of  proof  and  (2)  runs  afoul  of  a  belief  that  even  non- 
serious  threats  ought  to  be  left  to  the  prosecutor's  discretion.  See  Report 
of  the  Special  Committee  on  the  Proposed  New  Federal  Criminal  Code  6(i-67. 
Subsection  (b)  is  also  sub.iected  to  criticism  by  some  for  failing  to  specify 
the  test  by  which  and  by  whom  the  threat  is  to  be  judged  "serious."  It  wouild 
appear,  however,  that  a  deletion  of  the  subsections  would  do  little  to  cure 
these  supposed  defects,  as  the  need  to  determine  whether  a  given  utterance 
was  a  "threat"  or  not  would  presumably  still  obtain  (Cf.  Watts  v.  United 
States,  394  U.S.  705  (1965)),  presenting  virtually  identical  questions  of 
proof.  It  could  also  be  expected  that  the  courts  would  employ  some  test  such 
as  "to  a  reasonable  man  of  average  sensibilities,  taking  accoimt  of  the  cir- 
cumstances, would  it  be  serious,  etc."  by  which  to  determine  whether  a 
"threat"  had  in  fact  been  made. 

The  present  formulation,  on  the  other  hand,  obviates  any  suggestion  that 
any  clearly  nonserious  statement  or  non-threat  was  intended  to  be  encom- 
passed by  the  statute.  Such  a  statement  is,  after  all.  preeminently  political 
and  care  must  be  taken  to  winnow  out  the  "political  hyperbole"  from  the 
serious  threat. 

Moreover,  retention  of  the  subsections,  and  particularly  subsection  (a), 
would  actually  ease  the  (luestion  of  proof  somewhat  by  providing  for  what 
would  amount  to  a  virtual  per  se  "serious"  threat.  Thus,  an  anonymous 
letter  addressed  to  the  President  reading,  "I  am  going  to  shoot  you,"  would 
suffice  to  convict  its  sender  of  a  violation,  irrespective  of  the  sender's  awh- 
jective  intent  in  framing  the  missive. 

22-184 — 74 9 
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§  1611.  Criminal  Coercion 

Section  1617  should  be  amended  to  read  as  suggested  by  the  Association; 
of  the  Bar  of  the  City  of  New  York  in  the  Report  by  the  Special  Committee 
on  the  Proposed  New  Federal  Criminal  Code  for  the  reasons  set  out  at 
pages  67-68. 

§  1619.  Consent  as  a  Defense 

Section  1619  should  be  approved  as  drafted.  It  has  been  suggested  (1) 
that  the  section  should  be  amended  to  encompass  consent  to  threatened 
mental  anguish  and  (2)  that  consent  be  made  a  general  provision  in  Part  A 
which  would  be  generalized  throughout  the  Code.  But  as  the  draftsmen 
point  out.  it  is  (1)  unnecessary  to  supply  such  a  general  defense  to  crimes 
where  lack  of  consent  is  an  element  of  the  offense  itself  and  (2)  inadvisable 
to  supply  such  a  general  provision  in  the  federal  Code  since  the  governmejit 
itself  is  the  victim  in  most  instances.  See  2  Working  Papers  849-852. 

§  1635.   Usurping  Control  of  Aircraft 

The  deplorable  development  of  air  piracy  or  "skyjacking"  in  recent  years 
has  yet  to  be  countered  by  efficacious  deterrents.  It  is  imi>erative,  therefore, 
that  the  deterrent  force  of  the  criminal  law  be  brought  to  bear  upon  this 
crime  in  its  earliest  identifiable  stage.  The  current  formulation  of  §  1635  is 
inadequate  in  this  regard  insofar  as  it  would  exclude  from  its  coverage 
the  take-over  of  a  fully  loaded  commercial  passenger  plane  which  quite 
literally  failed  to  get  off  the  ground.  The  skyjacker  who  terrorizes  passengers 
and  crew  while  still  on  the  runway,  and  then  is  captured  before  the  aircraft 
is  put  in  flight,  is  well  beyond  the  point  of  inchoateness  and  should  be  charge- 
able with  the  substantive  offense.  It  is  recommended,  therefore,  that  the 
section  not  be  limited  to  "aircraft  in  flight." 

A  definition  of  the  term  "usurps"  should  be  supplied  to  clarify  the  "legis- 
l.".tive  and  judicial  history  with  respect  to  mutiny  aboard  a  vessel,"  which 
it  is  intended  to  incorporate,  Comment,  Code  §  1635.  As  the  term  is  also 
employed  in  §  1805,  such  a  definition  might  find  its  place  in  the  general 
definition  section  of  Chapter  1. 

§§  16-il,  16-i2,  16Jf5,   1646.  Rape,  Involuntary  Sodomy  and  Sexual  Abuse 

In  this  era  of  equality  between  the  sexes  (Cf.  the  proposed  Equal  Rights 
Amendment),  it  is  inappropriate  to  restrict  these  offenses  to  males.  Conse- 
quently, it  is  recommended  that  they  be  amended  to  apply  to  any  "person." 

§  1641.  Rape 

Section  1641  should  be  approved  as  drafted.  Objection  was  made  to  the 
formulation  of  §  1641(1)  (b).  This  approach,  however,  reflects  contemporary 
statutory  patterns  and  should  be  acceptable.  See,  e.g.,  Model  Penal  Code 
§213  1(1)  (b)    (Proposed  Ofl[icial  Draft  1962). 

As  to  the  suggestion  that  §  1641  need  be  amended  to  provide  Class  C  felony 
treatment  for  acts  of  consensual  intercourse  when  the  "victim"  is  between 
10  and  14  years  of  age,  a  careful  reading  of  §  1641  in  conjunction  with 
§  1645,  Corruption  of  Minors,  would  indicate  that  such  is  the  treatment  pro- 
vided by  the  proposed  Code  when  the  acts  are  the  product  of  something 
other  than  peer  experimentation. 

§§  i6//.?-J6////.  Sodomy 

As  §§  1643-1644  parallel  §§  1641-1642,  it  is  recommended  that  the  sections 
be  combined  into  two  sections :  rape  and  aggravated  rape. 

§  1645.  Corruption  of  Minors 

Section  1645,  by  implication,  makes  sexual  activity  between  non-married 
consenting  adults,  whether  deviate  or  normal,  heterosexual  or  homosexual, 
legal.  As  a  practical  matter,  the  "age  of  consent"  is  set  at  sixteen.  It  is 
not  clear  why  this  particular  age  was  chosen,  although  one  might  suspect 
that  a  paradigm  was  found  in  the  current  federal  statutory  rape  provision, 
18  U.S.C.  §  2032.  That  section,  however,  speaks  to  heterosexual  conduct  with 
a  female  below  the  age  of  sixteen.  While  it  may  be  true  that  young  peoplei 
are  increasingly  sophisticated  sexually  (See  2  Working  Papers  871),  homo- 
sexual activity  is  still  sufficiently  veiled  with  opprobrium  to  make  it  less 
than  likely  that  an  adolescent  would  be  in  a  position  to  meaningfully  consent 
to  such  conduct.  Consequently,  it  is  recommended  that  the  age  of  consent  to 
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homosexual  conduct  be  raised  to  eighteen.  At  the  same  time,  a  distinction 
should  be  made  between  heterosexual  deviate  sexual  intercourse  and  homo- 
sexual intercourse,  with  the  former  being  treated  in  the  same  fashion  as 
normal  sexual  intercour.se  for  purposes  of  determining  the  age  of  consent. 

§  16/f6.  Sexual  Abuse  of  Wards 

Section  1040  should  be  amended  to  increase  the  grading  of  the  offense  to 
that  of  a  Class  C  felony.  The  peculiar  leverage  available  to  a  person  in  a 
superior  position  of  authority  or  .supervision,  as  detailed  in  the  statute,  is 
akin  to  the  type  of  nonforceful  imposition  delineated  in  Sections  1042  and 
1044,  which,  warrant  the  higher  penalty,  and  the  imposition  set  forth  in 
Section  1040  should  be  treated  similarly. 

§  16.'f7.  Sexual  Assault 

In  keeping  with  the  recommendation  to  increase  the  penalty  level  of  §  1046 
(See  Remarks,  Code  §  1046).  it  is  recommended  that  the  cognate  provision  of 
§  1047(e),  dealing  with  .sexual  abuse  not  constituting  intercourse,  be  like- 
wise increased  in  penalty  to  the  level  of  a  Class  A  misdemeanor. 

§  16.iS.  General  Provisions  for  Sections  IG/fl  to  16Jf7 

Section  1048(1)  provides  the  accused  an  affirmative  defense  that  he  reason- 
ably believed  his  sexual  partner  to  be  above  the  critical  age  where  criminal- 
ity depends  upon  an  age  factor  (other  than  the  child's  being  below  ten  years 
of  age).  This  would  put  the  burden  of  i)roof  on  the  defendant.  Code  §103(3). 
As  the  evidence  necessary  to  prove  this  point  would  likely  require  the  testi- 
mony of  the  defendant,  one  may  question  whether  .such  treatment  would  not 
subtly  impair  the  defendant's  Fifth  Amendment  right  to  refuse  to  take  the 
witness  stand.  It  is  likely,  however,  that  the  same  problem  would  arise  were 
the  matter  made  a  simple  defense  since  the  issue  would  have  to  be  in  the 
case  by  some  evidence  necessary  to  raise  a  doubt  about  it  before  the  prose- 
cution would  be  put  to  the  task  of  ne.ga.ting  its  existence  by  evidence.  Code 
§103(1).  If  the  issue  can  only  be  raised  by  the  defendant's  oral  testimony, 
he  is  faced  with  the  same  dilemma.  On  the  other  hand,  if  he  can  raise  the 
issue  by  other  evidence  then  the  objection  disappears.  The  choice,  therefore, 
wcjuld  be  between  making  allowance  for  a  defense  on  this  issue  or  not  pro-« 
viding  for  such  a  defense.  On  balance,  it  would  seem  preferable  to  retain 
the  provision  as  drafted. 

Section  1048(3)  establishes  a  rule  of  prompt  complaint  for  prosecution 
of  .sex  offenses.  If  a  matter  which  speaks  to  the  credibility  of  the  complainant 
is  to  be  made  a  matter  of  law,  it  is  recommended  that  the  section  be  amended 
to  entirely  exclude  from  the  operation  of  such  rule  situations  wherein  the 
alleged  victim  is  "less  than  sixteen  years  old  or  unable  or  otherwise  in- 
comi>etent  to  make  complaint." 

On  the  question  of  corroboration  raised  by  the  bracketed  §1048(5).  it  is 
recommended  that  the  testimony  of  the  victim  need  no  corroboration  whether 
on  the  matter  of  the  fact  of  intercourse,  the  use  of  force  or  violence,  or  as  to 
the  identity  of  the  attacker.  A  recent  change  in  the  law  of  the  State  of 
New  York  which  recpiired  such  corroboration  made  it  virtually  impossible 
to  secure  a  conviction  for  rape.  It  would  be  preferable  to  treat  sex  crimes 
as  other  crimes,  making  any  question  of  the  veracity  or  credibility  of  the 
complainant  a  matter  of  fact. 

§  1649.  Deflnitio'iis  for  Sections  lOJfl  to  16/(9 

Corresponding  amendments  will  have  to  be  made  to  this  section  to  con- 
form to  the  changes  suggested  in  the  above  sections.  In  particular,  a  dis- 
tinction between  heterosexual  deviate  sexual  intercourse  and  homosexual 
intercourse  will  have  to  be  made. 

Moreover,  it  is  recommended  that  the  term  "deviate"  be  avoided  in  any 
definition  involving  sexual  conduct  and  the  reference  to  "any  form  of  sexual 
intercourse  with  an  animal"   be  deleted. 

§  1'702.  Endangering  by  Fire  or  Explosion 

It  is  recommended  that  the  section  be  amended  by  deleting  the  $5,000 
value  requirement  in  §  1702(1)  (c).  It  should  suffice  that  the  conduct  simply 
"causes  damage  to  property  of  another."  See  Report  of  the  Special  Commit- 
tee on  the  Proposed  New  Federal  Criminal  Code  72. 
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§  1103.  Failure  to  Control  or  Report  a  Dangerous  Fire 

It  is  recommended  that  the  phrase,  "a  substantial  amount  of  property" 
he  deleted  lest  the  prosecution  be  put  to  the  dilRcult  task  of  proving  what  the 
accused  knew  of  the  property  that  was  threatened  by  his  action.  See  Report 
of  the  Special  Committee  on  the  Proposed  New  Federal  Criminal  Code  72. 

§  170.'/.  Release  of  Destructive  Forces 

Section  1704  should  be  amended  so  as  to  eliminate  the  requirement  of  in- 
tending a  c;itastrophe  if  the  conduct  is  intentional  and  catastrophe  in  fact 
results.  It  should  also  be  amended  to  raise  the  grading  of  subsections  (2) 
and  (3)  to  the  level  of  a  Class  D  felony. 

§  1705.  Criminal  Mischief 

The  damaging  of  property  by  fire,  explosive  or  destructive  device  is  serious 
enough  to  warrant  punishment  as  a  Class  C  felony  irrespective  of  the  amount 
of  damage  done  and  even  if  committed  with  mei'e  criminal  negligence.  Sec- 
tion 1705(2)  (a)  may  be  read  to  reach  this  result,  but  it  is  noH  clear  that 
the  .second  clause  of  that  subsection  reaches  negligent  as  well  as  willfiul 
damage.  It  could  be  argued  that  the  lack  of  an  explicit  culpability  provi- 
sion means  that  the  standard  of  willfulness  is  implied  under  §302(3).  But 
that  provision  is  arguably  limited  to  substantive  definitions  and  not  to 
grading  provisions.  Further,  the  clau.se  inexplicably  does  not  parallel  the 
language  of  §  1705(1)  (c)  in  that  it  excludes  damage  by  fire  or  other  danger- 
ous means  listed  in  §1704(1)  while  including  damage  by  a  destructive  de- 
vice. It  is  recommended,  therefore,  that  appropriate  amendment  be  made  to 
clearly  reach  the  suggested  result. 

Section  1705  is  otherwise  most  unhappily  drafted  in  its  grading  scheme. 
In  developing  a  grading  scheme  which  relies  on  an  interplay  of  culpability 
and  pecuniary  damage,  the  section  fails  by  its  own  complexity.  To  know- 
ingly damage  proi)erty  in  excess  of  .$5,000  in  value,  for  example,  could  never 
be  more  than  a  Class  B  misdemeanor,  while  to  recklessly  damage  the  same 
property  would  be  a  Class  A  misdemeanor,  and  to  negligently  damage  prop- 
erty of  any  value  by  means  of  an  explosive  would  be  a  Class  C  felony  (if 
the  interpretation  of  §  1705(2)  (a)  set  out  above  is  correct).  Existing  law, 
it  should  be  noted,  is  not  nearly  as  complex.  Cf.  IS  U.S.C.  §§  1361-1364.  As 
clarity  and  simplicity  are  supposed  aims  of  this  propo.sed  codification,  it  is 
recommended  that  the  section  be  redrafted  to  provide  a  more  coherent  scheme 
of  grading. 

§  i7i2.  Criminal  Trespass 

Section  1712  should  be  approved  as  drafted.  The  section  is  limited  in  its 
coverage  to  the  mere  naked  trespass ;  as  such,  the  penalty  levels  provided 
are  more  than  adequate. 

§  1721.  Robbery 

Section  1721  should  be  approved  as  drafted.  The  basic  federal  jurisdiction 
conferred  over  interstate  extortion  is  otherwise  essentially  retained  under 
§  1732. 

Consideration  should  be  given,  however,  to  supplying  a  definition  for  the 
term  "menaces"  which  is  nowhere  expressly  defined.  Confusion  can  only 
result  from  looking  to  §  1616  for  a  definition  since  that  section  requires  the 
bodily   injury   to   be  "serious." 

Section  1721(3)  (b)  underscores  the  shortcomings  of  defining  a  general 
term,  which  does  not  actually  need  definition,   too  narrowly. 

§  1732.  Theft  of  Property 

Section  1732  is  a  consolidated  theft  provision  which  would  supplant,  inter 
alia,  existing  federal  statutes  dealing  with  mail  fraud  and  fraud  by  wire 
(re.spectively  18  U.S.C.  §§1341,  1343).  The  section  has  been  seriously  scored' 
in  te,stimony  already  presented  to  the  United  States  Senate  by  rej)resenta- 
tives  of  consumer  protection  groups  who  believe  that  the  new  formulation 
inadequately  carries  forward  a  body  of  case  law  regarding  fraudulent 
schemes  which  has  proven  to  be  an  eflicacious  tool  in  curbing  efforts  to  bilk 
the  public.  See.  e.p.,  Hearings  Before  the  Senate  Subcommittee  on  Criminal 
Laws  and  Procedures,  02d  Cong.,  2d  Sess.  1S27-28.  It  is  recommended,  there- 
fore, that  the  section  be  amended  so  as  to  retain  the  existing  law  of  fraud 
as  it  has  developed  under  these  statutes. 
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It  is  also  recommended  that  the  receiving  of  stolen  property  be  dealt  with 
as  a  separate  section  for  clarity  of  application  and  administration. 

The  question  arises  whether  each  of  many  letters  put  into  the  mails  as 
part  of  a  fraudulent  scheme  may  be  treated  as  a  separate  offense.  The  pro- 
posed Code  does  not  explicitly  speak  to  this  issue  but  would  seem  implioitly 
to  permit  the  treatment  of  each  mailing  as  a  separate  offense.  See  1  "Worliing 
Papers  333-334.  Under  §703(1),  the  defendant  would  be  subject  to  prosecu- 
tion for  each  such  offense  but  under  §  703(2)  would  have  to  endure  but  a 
single  trial.  He  could  not  be  sentenced  to  consecutive  sentences  which  aggre- 
gated a  term  greater  than  the  maximum  authorized  for  the  most  serious 
crime  involved  if  each  offense  was  part  of  the  same  conduct  and  had  the 
same  objective.  Code  §  3204. 

As  regards  the  pleading  of  such  multiple  offenses,  "the  approach  taken 
in  this  draft  is  that  of  existing  case  law,  which  leaves  problems  of  multi- 
plicity of  charges  to  the  traditional  judicial  remedies  of  the  bill  of  particulars 
and  the  election  between  counts  at  the  close  of  the  government's  case."  1 
Working  Papers  336. 

It  might  be  expected,  however,  that,  in  the  theft  or  fraud  area,  §  1735(7) 
would  provide  some  countervailing  pressure  to  charge  such  mailings  as  a 
single  offense  so  as  to  permit  the  aggregation  of  the  amounts  involved  for 
grading  purposes. 

The  problem  of  multiple  counts  is  most  acute  wlien  tlie  possibility  of  multi- 
ple offenses  is  present,  but  it  may  also  obtain  as  to  a  single  offense  when 
the  prosecutor  feels  pressure  to  charge  it  in  a  variety  of  forms  to  avoid 
fatal  variance.  While  this  problem  of  pleading  is  inextricably  intertwined 
with  substantive  definition,  it  is  (piestionable  whether  any  code — substantive 
or  procedural — will  prove  an  apt  vehicle  by  which  to  deal  with  abuses  in 
this  area. 

§  11137.  Misapplication   of  Entrusted  Property 

Section  1737  should  be  amended  to  grade  the  offense  as  a  Class  D  felony. 

§  1738.  Defrauding  Secured  Creditors 

Section  17,38  should  be  deleted  in  favor  of  amending  the  definition  of  "prop- 
erty of  another"  in  §  1741(g)  to  include  security  interests.  While  the  Com- 
ment to  the  section  takes  the  position  that  an  interference  with  a  security 
interest  differs  from  theft  and  should  not  be  ti'eated  as  seriously,  analogous 
conduct  under  §  1756  is  treated  as  a  Class  C  felony.  It  would  seem  appropri- 
ate, therefore,  treat  an  interference  with  a  security  interest  as  a  form  of 
theft  so  as  to  bring  the  sophisticated  grading  of  §  1735  into  play.  As  the 
mere  exercise  of  control  over  property  by  one  having  a  right  to  possession 
would  in  and  of  itself  be  ambiguous,  proof  of  the  requisite  "intent  to  de- 
prive" required  by  §  1732  could  be  expected  to  require  the  same  quantum 
of  evidence  required   to  prove  the   specific  intent  of   §  1738. 

§  1739.  Defenses  and  Proof  as  to  Theft  and  Related  Offenses 

Section  1739(2)  (a)  should  be  amended  to  include  fiduciaries,  thereby 
paralleling  the  coverage  of  §  1737  so  as  to  round  out  the  regulatory  approach 
outlined  in  the  Comment  to   §  1737. 

Section  1739(2)  (b)  should  be  amended  (1)  to  apply  its  rule  to  any  per- 
son, whether  a  dealer  or  not,  and  (2)  to  provide  that  evidence  of  posses.sing 
recently  stolen  property  or  property  stolen  from  two  or  more  persons  on 
separate  occasions  will  also  constitute  prima  facie  evidence  of  knowledge 
that  the  property  was  stolen.  While  the  Comment  to  the  section  is  correct 
ill  concluding  that  the  existence  of  either  set  of  facts  without  other  evi- 
dence does  not  make  it  more  likely  than  not  that  the  accused  had  the  requi- 
site knowledge,  this  is  not  to  say  that  the  jury  could  not  draw  that  inference 
from  those  facts  alone.  Yet  to  exclude  those  sets  of  facts  from  the  category 
of  prima  facie  evidence  might  preclude  a  court  from  submitting  the  case 
to  the  jury — which  is  the  onlj/  effect  of  treating  such  facts  as  prima  facie 
evidence.  See  Code  §103(5).  The  Tentative  Draft,  significantly,  would  have 
proceeded  further  and  would  have  given  certain  of  these  facts  presumptive 
effect.    See  2   Working  Papers   935-936. 

§  17Jfl.  Definitioms  for  Theft  and  Related  Offenses 

In  keeping  with  the  above  recommendation  to  retain  the  current  law  of 
mail  fraud  and  wire  fraud,  it  is  recommended  that  the  last  two   sentences 
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'Of  S  1741(a)  be  deleted.  These  sentences  purport  to  exclude  "puffing"  from 
the  definition  of  "deception"  in  keeping  with  current  federal  case  law.  See 
2  Working  Papers  927.  It  is  preferable,  however,  to  leave  the  question  to 
case  law  lest  the  statutory  formulation  inadvertently  provide  a  new  and 
unintended  direction  for  the  resolution  of  what  must  perforce  be  factual 
(Icterniiiiations  and  which  have  been  resolved  satisfactorily  by  the  courts 
in  the  past. 

I  Jloo.  Deceptive  Writings 

Section  1753,  as  presently  drafted,  is  "excessively  broad  and  ambiguous 
in  its  coverage."  Report  of  the  Special  Committee  on  the  Proposed  New  Fed- 
eral Criminal  Code  75.  It  is  recommended  that  it  be  made  more  limited  and 
specific  in  its  coverage  by  amending  subsection  (3)  to  provide  that  there 
shall  be  jurisdiction  over  an  offense  only  when  any  of  the  circumstances 
enumerated  in  §§  1751(3)  (b)    through    (e)    are  present. 

§  1156.  Bankruptcy  Fraud 

Under  existing  law,  insurance  companies  are  exempted  from  all  federal 
legislation — including  the  federal  bankruptcy  law.  Consequently,  §  1756  as 
currently  drafted  would  not  reach  the  fraudulent  "milking"  of  an  insurance 
company  which  Was  subject  to  a  state  insolvency  proceeding.  The  conse- 
quences to  interstate  commerce  in  an  age  of  billion-dollar  insurance  com- 
panies are  substantial ;  yet  a  crime  involving  .such  a  company  is  likely  to 
be  subjected  to  prosecution  only  if  the  federal  government  can  utilize  its 
resources  to  proceed  against  the  offender.  It  is  recommended,  therefore,  that 
the  section  be  amended  to  encompass  insurance  companies  which  are  the 
subject  of  state  insolvency  proceedings  where  there  is  a  substantial  effect 
on  interstate  or  foreign  commerce.  Consideration  might  be  given  to  estab- 
lishing a  monetary  limit  by  which  to  determine  whether  or  not  the  effect  is 
substantial  since  not  every  effect  on  interstate  commerce  need  w^arrant  the 
exercise  of  federal  jurisdiction.  Compare  the  approach  of  §  1740(3),  where 
authorization  of  the  Attorney  General  is  used  as  a  device  to  temper  reliance 
on  interstate  commerce  as  a  jurisdictional  device. 

§  1758.   Commercial  Bribery 

In  the  light  of  widespread  abuses  of  employee  welfare  or  pension  funds 
that  have  come  to  liglit,  it  is  unwise  to  I'educe  the  current  level  of  related 
crimes.  It  is  recommended,  therefore,  that  a  crime  committed  by  any  one 
of  the  individuals  named  in  §  1758(3)  (c)    be  made  a  Class  C  felony. 

1 1159.  Unlawful  T7-ufficlcing  in  Food  Stamp  Coupons 

Section  1759  was  added  to  the  propo.sed  Code  to  permit  the  penalization 
of  the  crime  at  the  felony  level.  No  rationale  is  advanced  for  singling  out 
this  particular  regulatory  offense  when  much  more  serious  economic  crimes — 
such  as  violations  of  the  federal  antitrust  statutes — are  treated  as  mis- 
demeanors. It  is  recommended,  therefore,  that  this  section  be  deleted  and 
that  any  violations  be  treated  as  regulatory  offenses. 

§  ^77-?.  Engaging  in  or  Financing  Criminal  Usury  Business 

It  is  recommended  that  a  provision  dealing  with  extortionate  credit  trans- 
actions be  in  the  Code,  but  it  is  recommended  that  they  do  not  exceed  the 
scope  of  current  IS  U.S.C.  §§  S91-S96.  See  Report  of  Special  Committee  on 
Proposed  New  Federal  Criminal  Code  76. 

§  1172.  Securities  Violations 
See  Remarks,  Code  §  3006. 

§  ^77//.  Antitrust  Violations 

Antitrust  violations  are  conspicuously  absent  from  the  proposed  codifica- 
tion. If  the  grading  structure  of  the  Code  i.s  to  be  seriously  regarded  as 
having  a  rational  foundation,  this  omission  must  be  remedied.  A  grading 
system  which  would  treat  "trafficking  in  food  stamps"  as  a  Class  C  felony 
if  the  face  amount  of  the  coupons  exceeded  $500  while  it  failed  to  set'  more 
than  misdemeanor  penalties  for  intentioiml  antitrust  violations  resulting 
in  more  serious  loss,  is  indefensible.  It  is  recommended,  therefoi-e.  that  a 
section  be  added  to  the  Code  wliich  would  make  intentional  per  se  violations 
of  the   antitrust  laws   felonies. 
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^USOl-1804.  Riots 

The  need  for  a  distinct  federal  crime  of  "riot"  is  questionable.  See  2 
"Working  Papers  1020..  It  is  recommended,  therefore,  that  §§1801-1804  be 
deleted  and  the  matter  left  to  state  law. 

§  I8I4.  Possession  of  Explosives  and  Destructive  Devices  in  Buildings 

Under  §  109,  the  terms  "explosive"  and  "destructive  device"  are  defined 
to  encompass  two  classes  of  objects  which  are  so  inherently  dangerous  that 
their  unauthorized  introduction  into  a  government  building  would  have  to 
be  regarded  as  presumptively  grave.  It  is  anomalous  to  classify  such  a  crime 
as  a  misdemeanor.  It  is  recommended,  therefore,  that  the  crime  be  made  a 
Class  C  felony. 

§^1821-1829.  Dangerous,  Abusable  and  Restricted  Drugs 

Sections  1831-1829  present  an  alternative  to  the  Comprehensive  Driig  Abuse 
Prevention  and  Control  Act  of  1970.  It  is  recommended  that  the  formulation 
of  the  Comprehensive  Act  be  maintained  with  the  proviso  that  serious  vio- 
lations of  its  provisions  be  classified  as  felonies. 

U  lS/fl-lS/i9.  Prostitution  and  Related  Offenses 

As  outriglit  prohibitions  on  prostitution  can  only  prove  futile,  such  efforts 
should  be  eschewed  in  favor  of  other  regulatory  devices.  It  is  recommended, 
therefore,  that  these  sections  be  deleted.  See  Report  of  the  Special  Committee 
on  the  Proposed  New  Federal  Criminal  Code  SO. 

§  1S51.  Disseminating  Obscene  Material 

For  reasons  similar  to^ those  expressed  above  with  regard  to  §§  1841-1849, 
it  is  recommended  that  this  section  be  deleted. 

§  1861.  Disorderly  Conduct 

Section  1861  provides  a  uniform  definition  of  disorderly  conduct  for  places 
within  the  special  maritime  and  territorial  jurisdiction  of  the  United  States. 
As  applied  within  federal  enclosures,  this  provision  would  supplant  state  or 
local  regulations  governing  the  same  misconduct  which  would  otherwise 
apply.  See  Code  §  209. 

This  is  to  be  preferred  to  the  introduction  of  a  multiplicity  of  such  regu-J 
latory  provisions  on  federal  enclosures. 

It  is  recommended,  however,  that  §1861(4)  be  deleted  as  persons  offended 
by  boisterous  conduct  may  be  legitimately  reluctant  to  make  formal  com- 
plaint. A  vacationer  in  a  national  park,  for  example,  might  be  reluctant  to 
file  a  complaint  he  could  not  pursue  because  of  his  expected  return  to  a 
distant  home.  It  would  be  preferable,  therefore,  to  permit  a  prosecution 
npon  the  complaint  of  a  law  enforcement  officer. 

PART   C.    THE    SENTENCING    SYSTEM 

§  3001.  Authorized  Sentences 

Section  3001(3)  should  be  amended  by  adding  a  new  sub-section  (c) 
which  would  authorize  a  sentence  to  a  term  of  imprisonment  under  Chapter 
32,  at  least  for  violation  of  conditions  of  probation.  Under  the  doctrine  of 
Tate  V.  Short,  401  U.S.  395  (1971),  a  person  cannot  be  sentenced  to  a  jaiil 
term  for  his  inability  to  pay  a  fine  if  he  could  not  have  been  imprisoned  had 
lie  the  financial  ability  to  pay.  In  the  light  of  this  ruling,  the  imposition  of 
a  meaningful  penalty  for  the  commission  of  an  infraction  would  require  the 
ability  to  impose  a  term  of  imprisonment.  A  i>eriod  of  up  to  ten  days  for 
violation  of  conditions  of  probation  would  seem  to  be  sufficient,  and  would 
distinguish  the  sentence  from  that  which  would  be  imposed  for  a  Class  B 
misdemeanor.    A    conforming    amendment    to    §  3201    will    be    required. 

While  the  amendments  just  suggested  would  satisfy  the  immediate  dilemma 
produced  by  Tate  v.  Short,  the  imposition  of  jail  terms  for  all  infnactions 
is  unwise.  Further  study  should  be  given  to  the  development  of  alternative 
sanctions. 

A  new  sub-section  (6)  should  be  added  to  authorize  the  court  "to  reduce 
the  offense  to  a  lower  category  of  felony,  or  to  a  misdemeanor,  and  to  im- 
pose sentence  accordingly."  ABA  Standards,  Sentencing  Alternatives  and 
Procedures;    §3.7    (Approved  Draft  1968);   see  2   Working  Papers   1303-1304. 
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Section  3001  should  be  amended  to  authorize  a  court  to  impose  a  require- 
ment of  restitution  as  all  or  part  of  a  sentence  for  conviction  of  any  offense. 
A  court  could  condition  a  sentence  of  probation  upon  the  making  of  resti- 
tution under  §3103(2)  (3)  and  there  is  no  logic  to  restricting  this  authority 
to  the  imposition  of  just  this  one  type  of  sentence. 

§  S002.   Classification  of  Offenses 

While  the  choice  of  an  appropriate  number  of  clas.sifications  by  which 
to  grade  offenses  is  to  some  extent  ai-bitrary,  a  close  reading  of  the  pro- 
posed Code  would  suggest  that  .some  of  the  grading  determinations  were 
unduly  forced — owing  to  the  restricted  number  of  classifications  available. 
It  is  recommended,  therefore,  that  §  3002  be  amended  to  provide  for  the 
addition  of  a  Class  D  felony  which  would  carry  a  maximum  term  of  Im- 
prisonment of  three  years,  filling  what  is  felt  to  be  a  gap  between  the 
proposed  Class  A  misdemeanor  category  and  that  of  the  proposed  Class  C 
felony. 

§  S003.  Persistent  Misdemeanants 

Section  3003  should  be  deleted  if  the  recommendation  to  provide  for  a 
Class  D  felony  is  accepted.  An  acceptance  of  that  recommendation  should  be 
understood  to  require  a  reappraisal  of  the  classifications  currently  sug- 
gested in  Part  B,  with  many  Class  A  misdemeanors  being  re-graded  as  Class 
D  felonies.  This  would  eliminate  much  of  the  need  to  provide  the  more 
stringent  treatment  of  §  3003  for  repetition  of  the  now  more  serious  mis- 
demeanors. 

§  3004-  Presentence  Committnent  for  Study 

Section  3004  should  be  approved  as  drafted.  The  very  limited  period  of 
diagnostic  confinement  which  is  authorized  would  not  violate  either  the 
letter  or  spirit  of  recent  I'nited  States  Supreme  Court  decisions  such  as 
Jackson  v.  Indiana,  U.S.  ,  92  Sup.Ct.  Keptr.  1845   (1972K 

§  3006.   Classification   of  Crimes   Outside  This   Code 

Section  300G  should  be  redrafted  so  as  to  merely  provide  that  the  penalty 
structure  of  the  Code  will  be  applicable  to  crimes  defined  outside  the  Code. 
Cf.   Proposed  Criminal  Code   of  Massachusetts   §  4. 

§  3007.   Special  Sanction  for  Organizations 

Bracketed  §  3007  should  be  adopted  in  the  proposed  Code  provided'  it  be 
amended  (1)  to  apply  to  all  convicted  defendants  and  not  just  organizations 
and  (2)  to  require  the  court  to  specify  in  its  order  the  exact  publicity  re- 
quired. 

§  3101.   Criteria  for  Utilizing  Chapter 

Section  3101,  in  creating  a  presumption  in  favor  of  probation,  reflects  the 
policy  manifested  in  ABA  Standards,  Sentencing  Alternatives  and  Proce- 
dures, §§  2.5(c)  and  (d)  (Approved  Draft  15)68).  There  would  api^ear  to  be 
no  need  to  amend  §  3101(2)  (c)  to  include  a  reference  to  fines  since  pri^ba- 
tion  and  unconditional  discharge  are  therein  contrasted  with  terms  of  im- 
prisonment, and  a  reference  to  fines  is  simply  not  relevant. 

Section  3101(3)  has  been  criticized  as  being  biased  in  favor  of  the  wliite, 
middle-class  defendant.  It  is  objected  that  factors  such  as  '"no  history  of 
prior  delinquency  or  criminal  activity"'  or  the  leading  of  "a  law-abiding  life"" 
are  more  ea.sily  met  by  someone  of  the  middle  or  upper  classes.  Such  an 
argument  could  as  easily  be  made  against  the  entire  fabric  of  the  criminal 
law.  A  more  p<ysuasiye  argument  would  be  to  claim  that  the  enumerated 
factors  are  neither  accurate  nor  valid  when  making  the  determination  called 
for;  but  no  one  is  seriously  maintaining  that  position.  The  problem  of  any 
"bias"  in  such  a  list  can  be  countered  by  the  addition  of  a  list  of  aggra- 
vating factory  (such  as  are  set  out  in  the  Report  of  the  Special  Committee 
on  the  Proposed  New  Federal  Criminal  Code  84)  which  would  emphasize 
that  the  gravity  of  misconduct  committed  by  a  favored  member  of  society 
is  all  the  greater  because  of  his  more  i)rivileged  status.  It  is  recommended, 
therefore,  that  such  a  list  of  aggravating  factors  be  added  to  the  section. 

While  the  ABA  Standards  may  not  reciuire  that  a  list  of  appropriate 
reasons  for  imposing  a  given  sentence  need  be  supplied  by  the  le.gislature. 
there  would  seem  to  be  no  advantage  in  leaving  the  question  to  be  developed 
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judicially,  and  some  disadvantage,  as  the  period  over  which  uncertainty  would' 
obtain   as   to   the  sufficiency    of   a   given   reason   would   be   unduly   prolonged. 
It  is  recommended,  therefore,  that  a  list  of  both  aggravating  and  mitigating 
factors   be   supplied    by    statute.    By    way    of   a    technical    improvement,    it    is 
also  recommended  that  such  lists  be  introduced  by  the  term  "whether." 

§  3102.  Incidents  of  Probation 

Section  3102  retlects  the  ABA  Standard  in  providing  a  legislatively  fixed 
time  for  sentence  not  involving  confinement.  ABA  Standards,  Sentencing 
Alternatives  and  Procedures,  §  2.3(b)  (ii).  It  has  been  suggested  that  the 
section  be  amended  to  preserve  the  power  of  the  sentencing  judge  to  estab- 
lish a  probationary  period  less  than  that  set  by  the  statute.  The  proposed 
formulation  should  be  approved  in  this  regard,  however,  as  it  is  preferable 
to  require  an  affirmative  decision  to  discharge  the  defendant  at  a  point  in 
time  when  such  release  is  deemed  warranted  and  not  at  a  point  when  it 
may  be  desirable. 

§  3103.   Conditions  of  Probation;  Revocation 

Section  3103  should  be  essentially  approved  as  drafted.  As  it  is  tnticipated 
that  a  sentence  to  probation  will  be  subject  to  appellate  review,  any  un- 
reasonable conditions  (or  penalties  for  violations  thereof)  may  more  prop- 
erly be  considered  by  a  reviewing  court.  It  is  recommended,  however,  that 
§  3103(2)  (h)  be  made  two  separate  paragraphs,  one  dealing  with  drugs  and 
one  with  alcohol.  Subsection  (1)  should  also  be  redrafted  so  as  to  require 
individualization  by  relating  the  conditions  imposed  to  both  the  offense  in- 
volved and  the  character  of  the  offender. 

§  310-'f.  Duration  of  Probation 

Section  3104(1)  should  be  amended  to  read  that  a  period  of  federal  pro- 
bation "shall  also  run  concurrently  with  any  federal,  state  or  local  proba- 
tion or  parole  term  for  another  offense  to  which  the  defendant  is  or  becomes 
subject  during  the  period." 

§  3107.  Use  of  Rehabilitation  Programs.   [Proposed  New  Section.^ 

The  suggestion  to  add  a  new  §  3107  to  the  proposed  Code  should  not  be  ap- 
proved as  it  would  not  add  to  the  powers  of  the  court  already  granted. 

§  3201.  Sentence  of  Impi-isonment;  Incidents 

Section  3201  should  be  amended  to  reflect  the  recommendation  made  as 
to  §  3001.  to  authorize  a  short  term  of  imprisonment  for  violation  of  condi- 
tions of  probation  for  infractions. 

The  section  should  also  be  amended  to  avoid  the  anomaly  that  a  sentence 
to  a  sixteen-year  term  would  result  in  a  maximum  of  eleven  years  in  con- 
finement, v»hile  a  sentence  to  a  fifteen-year  term  would  result  in  a  possible 
twelve  years  of  confinement. 

§  320Ii.  Concurrent  and  Consecutive  Terms  of  Imprisonment 

Section  320-4  should  be  amended  by  including  the  bracketed  portion  of 
subsection  (3)  permitting,  thereby,  the  imposition  of  a  Class  A  felony  maxi- 
mum for  an  aggregation  of  Class  B  felonies.  The  category  of  Class  B 
felonies,  as  presently  set  forth  in  the  proposed  Code,  contains  offenses  which 
are  sufliciently  egregious — particularly  in  the  aggregate — to  warrant  impo- 
sition of  the  longer  term.  See  Comment  Code  §  3204. 

Section  3204(8)  should  be  approved  as  drafted  as  the  reason  for  serving 
time  in  a  correctional  institution  is  not  as  important  as  the  fact  that  cor- 
rectional time  was  served.  See  ABA  Standards,  Sentencing  Alternatives  and 
Procedures,   §  3.5(c)    (Approved  Draft  196S). 

§  3301.  Authorized  Fines 

The  monetary  penalties  provided  in  §  3301  are  imrealistically  low.  It  is. 
recommended,  therefore,  that  the  fine  levels  be  substantially  increased  and 
that  the  alternative  measui-e  of  subsection  (2)  be  made  inapplicable  when 
the  offender  is  a  corporation. 

§  5-J02.  Timing  of  Parole;  Criteria 

Section  3402  should  be  approved  as  drafted.  It  has  been  suggested  that 
there  be  added  to  the  criteria  to  be  used  in  denying  parole  the  fact  that 
the  prisoner  was  initially  sentenced  as  a  dangerous  special  offender  and  is- 
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still  considered  a  danger  to  the  public.  However,  the  nature  of  the  initial 
sentence  would  tell  nothins  of  the  prisoner's  present  suitability  for  parole; 
his  '"danjierousness''  could  be  considered  under  §3402(1)  (a).  There  is  thus 
no  need  for  amendment. 

%3.501.  Disqunlification  From  and  Forfeiture  of  Federal  Office 

Section  3.'01  should  be  approved  as  drafted.  While  it  has  been  suggested 
that  di.squalitication  should  be  legislatively  mandated  in  certain  in.stances. 
the  interests  of  society  would  be  better  served  by  a  provision  which  per- 
mitted the  individualizing  of  such  penalties. 

§  .3601.  Death  or  Life  Imprisonment  Authorized  for  Certain  Offenses 

Provisional  Chapter  36  is  now  obsolete  in  the  light  of  the  decision  in 
Furman  v.  Georgia,  408  U.S.  238,  92  Sup.Ct.  Rptr.  2726  (1972),  and  should 
be  deleted. 

28  U.S.C.  §  1291.  Final  Decisions  of  District  Courts 

It  is  recommended  that  provision  be  made  for  the  appellate  review  of 
sentences,  provided  .such  is  in  accord  with  the  ABA  Standards,  Appellate 
Review  of  Sentences    (Approved  Draft,  1968). 

STATEMENT  OF  PROP.  LIVINGSTON  HALL,  AMERICAN  BAR  ASSO- 
CIATION, COMMITTEE  ON  REFORM  OF  FEDERAL  CRIMINAL  LAWS 
OF  SECTION  OF  CRIMINAL  LAW 

Professor  PIall.  INIy  name  is  Livinirston  Hall,  of  Cambridge,  ]Srass. 
]N[y  written  statement  submitted  today  sets  out  the  extent  to  which 
the  recommendations  made  by  the  Committee  on  Reform  of  Federal 
Criminal  Law  of  the  American  Bar  Association  in  its  November  28, 
1972,  statement  for  amendment  of  sections  of  the  Brown  Committee's 
proposed  code  have  been  followed  in  S.  1  and  S.  1400.  I  can  sum  up 
our  committee's  general  reactions  to  these  bills  bv  savins^  that  our 
committee  was  very  happy  to  see  that  a  large  number  of  those  recom- 
mendations of  ours  were  adopted  in  drafting  these  bills. 

"What  I  want  to  do  now  is  simply  summarize  some  of  the  general 
principles  that  we  dealt  with  in  our  report  of  November  28,  and 
show  how  they  have  been  dealt  with  in  S.  1  and  S.  1400.  I  will  en- 
deavor to  be  as  simple  in  exposition  as  possible,  but  I  will  have  to 
state  the  section  numbers  of  the  Brown  Committee  report  and  S.  1 
and  S.  1400,  with  which  I  am  dealing. 

The  first  general  principle  that  the  committee  dealt  with  in  their 
November  28  statement  was  that  Federal  jurisdiction  should  not  be 
unlimited  over  every  conceivable  crime  defined  in  the  Federal  code 
over  all  the  United  States  and  over  its  citizens  abroad.  Of  course, 
that  is  obvious  and  that  is  the  present  law.  But  we  wish  the  code 
Avould  not  make  it  appear,  as  the  Brown  Committee  code  did  in  its 
drafting — although  not  in  its  meaning — that  there  was  an  intention 
to  broaden  P'ederal  jurisdiction  over  many  different  crimes. 

We  had  several  specific  suggestions  on  how  this  might  be  done  to 
limit  Federal  jurisdiction  to  cases  where  the  States  cannot  adequately 
deal  with  a  problem  or  where  there  is  a  specific  Federal  interest.  For 
instance,  the  Brown  Committee  report  in  section  201  listed  a  large 
number  of  types  of  Federal  jurisdiction  and  made  it  appear — al- 
though it  was  not  true — that  there  would  be  Federal  jurisdiction  of 
every  crime  in  every  one  of  those  sections. 

I  am  happy  to  report  that  this  appearance  of  extension  of  Federal 
jurisdiction  has  not  appeared  in  either  S.  1  or  S.  1400.  In  S.  1,  the 
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Tanous  elements  of  Federal  jurisdiction  are  not  lumped  together  as 
an  all-encompassino;  part,  but  are  put  in  the  definition  section.  In  S. 
1400,  they  are  all  listed  together  in  its  section  202,  but  it  is  made 
clear  as  you  go  along  that  they  are  not  intended  to  apply  to  every 
crime. 

There  was  one  specific  example  of  this,  that  particularly  drew  the 
fire  of  the  attorney  generals  of  the  various  States  of  the  United  States. 
That  was  section  708  of  the  Brown  Committee  report,  which  provided 
for  a  limited  bar  of  subsequent  States  prosecution  if  anybody  had 
been  already  prosecuted  federally  for  something  that  was  also  a  State 
crime. 

I  am  very  happy  to  report  that  in  S.  1.  there  is  no  such  section  and 
tlierefore,  there  is  no  bar.  In  S.  1400.  section  205  expressly  says  that 
Federal  prosecution  shall  not  be  a  bar  to  State  prosecution. 

Then  the  committee  that  I  represent  turned  its  attention  to  the  ex- 
tention  or  retention  of  Federal  jurisdiction  in  cases  where  the  States 
could  not  cover  these  matters  adequately.  In  section  208  of  the  Brown 
'Committee  report,  we  dealt  with  something  that  might  leave  you  cold ; 
that  is  the  question  of  islands  of  ice,  of  which  there  are  some  in  the 
Arctic  Ocean  on  which  there  are  permanent  settlements  of  American 
military  and  American  civilian  personnel.  We  could  not  see  where 
they  were  covered  in  section  208,  although  there  was  a  killing  on  one 
of  those  ice  islands  a  couple  of  years  ago.  In  that  case  some  sort  of 
jurisdiction  was  found,  but  nowhere  could  T  find  in  the  Brown  Com- 
mittee report,  that  it  was  covered  specifically.  Xor  could  I  find  any 
such  coverage  either  in  S.  1  or  S.  1400. 

Another  problem  which  we  found  left  uncovered  m  section  1756 
the  Brown  Committee  report  Avas.  what  to  do  in  connection  with  the 
insolvency  of  big  insurance  companies  which  were  handled  by  State 
insolvency  proceedings.  Crimes  in  such  cases  were  not  covered  by 
bankrui^tcy  sections,  but  they  are  of  such  size  and  such  national  scope 
that  we  thought  that  they  ought  to  be  handled  in  a  Federal  code,  be- 
cause the  States  would  be  unable  to  deal  with  insurance  companies 
with  multi-State  branches.  There  ought  to  be  some  way  by  which 
criminal  actions  by  the  officers  and  others  could  be  dealt  with  feder- 
allv.  I  am  happy  to  report  that  these  changes  have  been  made  in  both 
S.  1  and  S.  1400. 

In  S.  1  the  relevant  section  is  2-8 (B) 2(b)  ;  in  S.  1400,  it  is  section 
1752. 

Our  committee,  not  without  very  heated  discussion  and  a  consider- 
able division  within  the  committee,  voted  to  recommend  that  criminal 
provisions  on  obscenity,  on  riots,  and  on  prostitution  should  not  ap- 
pear in  the  Federal  code.  These  are  already  covered  by  State  law  in 
every  place  under  the  jurisdiction  of  any  State,  and  in  any  place 
where  there  is  assimilated  jurisdiction  and  the  Federal  Government 
takes  over  the  State  criminal  code.  There  are  a  few  places  that  are 
under  exclusive  Federal  jurisdiction  left. 

By  a  bitterly  divided  committee,  in  a  bitterly  divided  vote,  our 
committee  recommended  that  these  not  be  put  into  the  Federal  crimi- 
nal code.  This  recommendation  was  rejected  in  both  bills  as  far  as 
-obscenity  is  and  riots  are  concerned.  In  regard  to  prostitution,  our 
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recommendation  was  rejected  in  Senate  1,  and  it  was  rejected  in  S. 
1400  to  the  extent  that  only  the  prostitution  business  was  covered. 

Let  me  now  deal  with  the  penalty  structure,  where  we  had  some 
very  serious  comments  to  make  on  the  Brown  Committee  report.  One 
thing  we  wanted  was  to  see  some  slight  prison  term  for  what  were 
called  "violations"  because  if  the  only  punishment  for  one  of  these 
minor  crimes  is  a  fine,  under  recent  Supreme  Court  decisions — the 
Tate  case  for  instance — you  cannot  impose  any  prison  penalty  for 
nonpayment  of  the  fine  if  there  is  no  prison  penalty  that  could  be 
imposed  on  someone  who  could  pay  a  fine. 

I  am  happy  to  report  that  in  both  S.  1  and  S.  1400  this  matter 
is  covered. 

The  Brown  Committee  report  had  only  three  grades  of  felony,, 
classes  A,  B,  and  C.  It  seemed  to  us  that  a  fourth  grade  would  be 
required,  and  we  recommended  that  there  should  be  another  less 
serious  felony,  a  class  D  felony. 

I  believe  here  that  in  setting  classification  of  crime  there  is  a  very 
clear  Scylla  and  a  very  clear  Charybdis  for  any  code.  On  the  one 
hand,  if  all  crimes  are  punishable  with  a  serious  maximum,  or  if 
there  are  very  few  grades,  the  discretion  given  to  the  court  is  simply 
enormous.  On  the  other  hand,  if  the  legislature  sets  down  a  large 
number  of  grades,  then  the  discretion  given  to  the  court  is  very  muck 
cut  down. 

I  am  speaking  for  the  committee  when  I  say  that  we  believe  that 
there  should  be  a  considerable  discretion  given  to  the  courts,  but  we 
believe  that  some  legislative  control  is  needed.  A  recent  study  by  a 
man  named  Hogarth,  of  which  there  is  a  book  review  in  the  May  1973 
issue  of  86  Harvard  Law  Review  1352,  points  out  how  the  magis- 
trates in  his  study  (in  this  case,  Ontario,  Canada — but  I  think  it  is 
applicable  elsewhere) — have  specific  penal  philosophies. 

There  were  some  five  recognizable  penal  philosophies  in  his  group 
of  magistrates.  Each  one  would  perhaps  emphasize  one  or  two  and 
disregard  the  rest.  The  sentences  of  each  one  were  remarkably  con- 
sistent with  his  own  penal  philosophies,  but  they  accounted  for  the 
widest  variation  among  the  magistrates,  whenever  their  penalty  phi- 
losophies differed. 

What  this  emphasized  to  me,  and  what  our  Committee  had  in  mind, 
was  that  there  should  be  some  upper  limits  on  what  courts  can  do  in 
minor  offenses,  least  a  penal  philosophy  would  not  recognize  those 
upper  limits,  but  would  say  that  any  sentence  was  proper  if  the  de- 
fendant was  a  persistent  criminal,  even  though  the  crime  he  per- 
sisted in  doing  was  a  very  minor  one  is  to  be  stopped.  We  believed 
that  four  felony  grades  rej^resent  as  good  a  compromise  of  this  as 
possible.  As  I  said,  we  thought  that  three  felony  grades  were  too 
few. 

Senate  1  has  four  felony  grades.  Senate  1400  seemed  to  us  to  go 
too  far  in  this  same  direction,  as  it  had  six  grades  of  felony  and  one 
more  misdemeanor  grade  than  either  S.  1  or  the  Brown  Committee. 
We  thought  that  went  too  far. 

So  I  would  call  your  committee's  attention  that  you  adopt  the 
posture  of  a  wise  compromise  between  those  that  wish  to  liave  very 
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]iio:li  sentences  for  relatively  minor  felonies,  and  those  would  believe 
that  felonies  should  be  very  strictly  graded  into  a  very  large  num- 
ber of  classes. 

Another  thing  that  we  were  worried  about  in  the  Brown  Committee 
report  was  its  section  3006,  which  dealt  with  crimes  that  were  not 
listed  in  the  code,  and  provided  a  relatively  minor  penalty  as  the 
maximum  that  could  be  imposed  for  any  crime  outside  the  code, 
including  anv  crimes  that  might  later  be  put  outside  the  code. 

I  am  glad  to  see  that  both  S.  1  and  S.  1400  have  not  tied  down 
the  crimes  outside  the  code  to  any  very  narrow  limit.  Senate  1  ap- 
pears to  have  no  section  about  crimes  appearing  outside  the  code, 
and  apparently  the  present  sentences  would  be  retained.  Senate  1400 
adopts  the  principle  that  the  code  itself  should  classify  crimes  out- 
side the  code,  consistently  with  the  code  itself. 

I  want  to  mention  two  other  matters  here  which  I  think  are  im- 
portant. The  first  is  the  grading  of  attempt  and  conspiracy.  The 
Brown  Committee  code  in  sections  1001  and  1004  roughly  graded  (in 
most  cases)  an  attempt  or  conspiracy  with  the  same  maximum  sen- 
tence that  could  be  imposed  by  the  crime  attempted  or  conspired. 

This  is  somethi/ig  that  many  people,  including  those  that  drafted 
the  Model  Penal  Code,  thought  was  a  good  idea.  Whether  the  crimes 
rsucceeded,  or  did  not  succeed,  had  no  bearing  on  the  dangerousness 
of  the  offender  and  no  bearing  on  his  need  for  rehabilitation,  they 
thought,  and  therefoi-e,  there  should  be  no  reduction. 

Our  committee  on  Reform  of  Federal  Criminal  Laws  believed  that 
the  present  (almost  universal)  system  in  all  the  States,  which  is  that 
attempt  and  conspiracy  should  be  graded  somewhat  lower  than  the 
completed  crime,  had  a  great  deal  of  merit. 

Some  States,  as  in  Massachusetts  until  recently,  called  all  con- 
spiracies misdeamenors.  Clearly  that  is  too  low  for  a  conspiracy  to 
commit  a  serious  crime.  Other  States  make  attempts  punishable  by 
half  the  sentence  for  the  completed  crime,  with  obvious  arrangements 
made  to  deal  with  the  death  penalty  or  life  imprisonment,  where  you 
don't  know  quite  what  half  would  be. 

Our  committee  recommended  that  there  should  be  reduction  all 
along  the  line  for  people  who  attempt  and  conspire  to  commit  crimes, 
and  fail.  We  had  several  reasons  for  this.  One  is  the  very  clear,  strong 
feeling  that  many  people  (including  many  judges  and  sentencing 
magistrates)  have,  that  to  some  extent  punishment  should  bear  some 
relationship  to  the  harm  actually  done.  An  attempted  crime,  which 
failed  by  a  large  margin,  mav  have  no  further  harm  done  then  what- 
ever was  involved  in  arresting  and  trying  the  man.  He  may  have 
completely  failed  even  to  scare  anybody.  So  the  harm  is  just  bv  defi- 
nition less  an  attempt  or  a  conspiracy  which  fails  than  it  is  in  one 
that  succeeds. 

We  thought  this  feeling  was  one  to  be  respected,  and  to  some  extent 
the  code,  in  its  general  classification,  does  already  take  account  of 
the  seriousness  of  the  kind  of  crime.  In  attempt  and  conspiracy  by 
definition,  the  harm  done  is  less. 

I  would  also  say  in  connection  with  the  settlement  of  criminal 
cases  by  plea  negotiation,  that  there's  a  great  deal  to  be  said  for 
settling  criminal  cases  on  a  basis  that  represents  a  fair  compromise 
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between  what  the  dofendMiit  thinks  the  best  he  could  get  would  be^ 
and  the  Federal  Government  tliinks  is  the  best  result  that  they  might 

get. 

One  of  the  functions  of  law.  it  always  seems  to  me,  is  to  provide 
a  basis  for  compromise  of  argument  and  disputes.  Of  the  l)illions 
of  disputes  that  probably  arise  each  day  in  the  United  States  over  all 
kinds  of  things,  we  see  the  strong  tendency  of  the  law  to  permit  them 
to  be  settled  out  of  court  by  the  parties,  on  such  terms  as  they  choose^ 

I  regard  this  general  question  of  plea  negotiation  as  another  ex- 
ample of  this  same  thing,  and  where  the  defendant  has  a  chance  to 
know  in  advance  what  is  going  to  happen  to  him.  "Who  ever  heard 
of  settling  a  tort  case  or  a  contract  claim  when  you  didn't  know  how 
much  you  were  going  to  get  if  you  signed  the  release  ?  Yet.  in  many, 
many  cases,  defendants  don't  know  and  can't  find  out  what's  going 
to  happen  to  them  when  they  agree  to  a  plea  of  guilty. 

I  think  it  would  be  wise,  when  there  is  a  plea  of  guilty,  to  allow 
settlement  on  the  basis  of  attempt  or  conspiracy  with  a  lower  maxi- 
mum. 

Finally,  I  would  like  to  discuss  antitrust  cases  which  under  sec- 
tion 1774  of  the  Brown  Commission  report  are  dealt  with  on  the 
basis  of  their  present  penalty,  the  maximum  of  which  is  a  misde- 
meanor. It  seemed  to  our  committee  that  a  serious  antitrust  violation 
deserves  more  of  a  penalty  than  a  misdemeanor. 

When  you  consider  the  very  minor  kinds  of  crime  in  terms  of  harm 
that  already  get  misdemeanor  penalties,  like  giving  one's  ration 
coupoji,  it  seemed  to  us  that  where  an  antitrust  violation  involves  in- 
credible amounts  of  money  and  harm,  when  the  people  can  never 
recover  their  money  in  any  feasible  way,  there  ought  to  be  a  more 
serious  penalty  than  is  provided  in  the  Brown  code.  But  the  drafters 
of  S.  1  and  S.  1400  did  not  see  fit  to  go  along  with  this. 

I  would  like  to  discuss  next  the  definitions  of  culpability,  because 
central  to  any  new  code,  Federal  or  State,  is  the  attempt  to  put  in 
words  a  limited  number  of  states  of  mind,  which  will  be  requii-ed  for 
liability,  or  will  provide  for  liability  without  any  such  culpability. 

These  statements  have  become  pretty  well  standardized,  if  you  look 
over  the  drafts  that  have  already  been  adopted  in  other  States.  Pretty 
much  they  go  along  with  the  ^Nlodel  Penal  Code  draft. 

We  were  not  satisfied  with  the  Brown  code,  section  302.  In  S.  1, 
section  1-2A1,  there  is  a  pretty  good  set  of  definitions  of  culpa- 
bility that  does  seem  to  meet  the  point  that  we  made  in  connection 
with  the  Brown  Commission  repoit. 

Section  302  of  S.  1400  we  also  regard  that  as  a  considerable  im- 
provement over  the  statements  used  in  the  Bi-own  Commision  code. 
On  the  other  hand,  we  would  point  out  a  very  important  point  in 
this  section  302 — the  distinction  between  doing  something  knowingly, 
and  doing  it  recklessly. 

It's  really  very  dillicult  to  comprehend  and  very  difficult  to  put  to 
a  jury.  It  involves  the  difi'erence  in  one  element  between  a  high  prob- 
al)ility  of  some  result,  and  a  substantial,  but  unjustifiable  risk  of  the 
result.  This  difference  between  a  liigh  probability  and  a  substantial 
risk  is,  I  think,  going  to  be  very  difficult  indeed  for  appellate  courts 
and  very  difficult  indeed  for  juries  to  use. 
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There  has  been  considerable  discussion  before  your  committee  with; 
regard  to  recommendations  from  the  ABA  section  on  taxation  for- 
retention  of  the  term  "willful"  in  connection  with  tax  matters.  We- 
have  some  views  on  these,  but  I  think  the  tax  section  has  studied 
the  matter  in  greater  depth,  since  it  involves  the  thing  that  they  are 
solely  concerned  with.  And  I  would  not  choose  to  add  anything  here- 
in regard  to  the  question. 

We  had  another  general  principle — we  thought  there  were  some 
areas  that  ought  to  be  left  to  the  courts  to  develop,  and  should  not 
be  defined  in  the  code  at  all.  I  suppose  this  is  a  sound  point  of  view ; 
if  you  really  don't  know  what  you  ought  to  say,  and  if  there  is  a 
body  of  growing  and  ongoing  and  fairly  consistent  court  law  on  the 
matter,  perhaps  that  should  be  loft  to  the  courts. 

One  such  area  is  causation,  where  we  were  not  satisfied  with  sec- 
tion 305  of  the  Brown  committee  draft  containing  the  definition  of" 
causation.  We  did  not  think  any  definition  was  needed.  Causation  is 
something  that  is  applied  very  rarely,  mostly  in  personal  injury 
cases,  usually  in  murder,  manslaughter,  and  assault,  where  the  ques- 
tion is  was  the  defendant's  conduct  the  cause  of  the  death  or  the 
cause  of  the  injury,  when  some  other  force  also  was  involved. 

S.  1  has  a  very  brief  definition  of  cause,  requiring  but  for  causation, 
which  did  not  follow  our  recommendation.  S.  1-iOO  appears  to  have 
no  definition  of  causation,  and  thus  did  follow  our  recommendation. 

There  were  several  other  areas  where  we  felt  matters  should  be 
left  to  the  courts.  One  dealt  with  the  liability  of  corporations  and 
associations  and  groups.  I  do  not  refer  to  conspirators  and  accomp- 
lices, but  to  the  liability  organized  groups  for  the  acts  of  their 
agents  and  officers. 

We  were  not  satisfied  with  the  Brown  committee  report  in  sec- 
tion 402  to  409.  We  are  not  really  satisfied  either  with  S.  1  and  S. 
1400.  Each  attempts  to  codify  the  law  as  it  now  appears  to  exist, 
but  it  seems  to  us  that  each  of  them  was  too  broad.  For  instance, 
S.  1  in  section  1-2A7  and  2A8  makes  a  corporation  liable  for  any- 
thing an  agent  does  within  the  scope  of  his  employment. 

The  test  of  the  scope  of  an  agent's  employment  was  designed  to 
determine  when  the  assets  of  the  corporation  or  the  partnership  or 
what  not  must  respond  to  damages  for  harm  done  by  somebody 
acting  on  its  behalf,  but  who  exceeded  his  actual  authority. 

The  criminal  liabilitv  of  S.  1  and  S.  1400  would  be  for  anvthing 
that  an  agent  did  within  the  scope  of  his  employment.  It  seems  to 
us  that  you  couldn't  fairly  use  this  test  of  tort  liability  in  connection 
with  criminal  law,  particularly  if  you  look  at  some  of  these  cases 
holding  principals  for  various  types  of  misconduct  of  their  agents. 
It  seems  to  go  clearly  beyond  the  ends  of  criminal  liability  to  hold 
the  principal  for  misconduct  far  removed  from  the  principal's  busi- 
ness, when  it  had  no  way  of  preventing  it,  and  it  had  no  intention 
of  doing  it. 

In  connection  with  the  sections  on  justification  for  deadly  force, 
it  seemed  to  us  that  the  code  should  make  it  clear  that  its  provisions 
were  not  meant  to  be  exclusive.  They  can  get  incredibly  complex,  as 
the  Model  Penal  Code's  limitations. 

There  is  a  statement  in  S.  1  that  its  justification  provisions  are  not 
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exclusive.  It  does  not  have  anythinof  on  deadly  force,  leaving  tliat 
to  the  courts,  and  I  think  this  is  probably  sound.  Senate  1400  does 
not  have  any  such  provision.  The  list  is  only  a  partial  one,  and  it 
does  limit  deadly  force  in  various  defined  ways. 

There  are  a  few  other  matters  that  I  would  like  to  mention  on 
behalf  of  our  committee.  One  is  the  question  of  mistake  of  law  in 
section  609  of  the  Brown  committee  report,  which  also  is  dealt  with 
by  my  brethren  in  the  tax  section  of  the  American  Bar  Association. 

This  is  a  question  of  how  far  will  reliance  on  the  opinion  of 
counsel  that  given  conduct  is  not  criminal  be  a  defense.  There  is  the 
ancillary  point,  how  far  should  you  be  able  to  get  such  a  defense 
because  of  a  mistake  of  law,  when  you  had  not  consulted  an  attorney. 
Here,  too,  there  is  a  Scylla  and  a  Charybdis  with  a  wide,  wide  area 
between.  We  recommended  some  redrafting  of  the  section  609  dealing 
with  reliance  on  administrative  decisions  and  erroneous  court  de- 
cisions and  erroneous  advice. 

A  part  of  our  recommendations  was  adopted  in  S.  1  and  S.  1400, 
in  the  phrasing  of  what  kind  of  thing  must  there  exist  and  what 
kind  of  a  mistake  must  be  made  by  whom,  in  section  l-3C6(b)  (2)2  of 
S.  1  and  section  532  of  S.  1400.  Each  of  these  adds  in  addition  that 
the  defendant  must  act  in  reasonable  reliance  upon  the  erroneous 
opinion  of  an  administrative  officer  or  a  decision  of  a  court. 

If  an  act  has  been  held  unconstitutional  by  one  court,  and  found 
to  be  constitutional  by  a  subsequent  court,  if  a  man  to  get  this  de- 
fense must  act  in  reasonable  reliance,  does  that  not  pretty  well  mean 
that  he  has  to  see  an  attorney?  But  it  does  not  provide  that  the 
advice  of  the  attorney  alone  is  enough  because  it  has  to  be  backed  up 
by  some  kind  of  misleading  official  statement  of  some  kind. 

If  there  is  a  requirement  that  he  acts  in  reasonable  reliance,  it 
means  that  he  knows  about  it,  and  for  this  he  may  have  to  go  to  an 
attorney. 

We  tliought  if  there  was  an  outstanding  erroneous  court  decision, 
it  ought  to  be  a  defense. 

Senator  Hruska.  Professor  Hall,  you  have  5  more  minutes  if  you 
wish  to  summarize. 

jNIr.  Hall.  I  want  to  mention  two  other  matters  here.  One  is  the 
question  of  multiple  related  offenses.  Suppose  there  are  pending 
against  a  given  defendant  in  the  federal  system  charges  of  five  or 
six  related  offenses.  Is  there  an  obligation  that  he  brought  to  trial 
on  all  of  them  at  the  same  time,  so  you  cannot  harass  him  by  try- 
ing him  for  one,  and  then  trying  him  for  another  related  offense, 
and  then  for  a  third  related  oll'ense,  and  a  fourth  related  off'ense. 

The  Model  Penal  Code  and  the  California  code  provide  that  he 
must  be  tried  for  all  these  together  at  one  time,  unless  they  get  per- 
mission of  the  court  to  drop  out  one  or  the  other,  and  of  coui'se,  the 
defendant  can,  if  he  wishes,  sever  them.  But  he  does  have  the  right 
to  get  all  pending  criminal  business  cleaned  up  at  one  time. 

To  us,  this  was  a  pretty  important  matter,  although  hard  to  phrase. 
I  am  sorry  to  say  that  neither  S.  1  or  S.  1400  has  any  section  dealing 
with  it.  Finally  I  would  mention  the  need  for  defining  some  difficult 
terms  that  are  nowhere  defined  in  the  Brown  Committee  report.  Some 
of  these  definitions  have  been  fixed  up  in  S.  1  and  S.  1400 ;  some  have 
not. 
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For  instance,  there  is  no  definition  of  war  in  any  of  the  codes, 
which  speak  of  "at  war"  or  "'not  at  war."  I  don't  know  myself  how 
to  define  it.  But  I  think  it's  nard  to  make  a  criminal  penalty  depend 
on  how  that  is  defined,  when  there  is  no  definition  given. 

Definitions  of  "armed  insurrection"  that  were  unsatisfactory  in 
the  Brown  code  have  been  taken  care  of  in  both  the  Senate  bills. 
The  word  "usurps"  in  connection  with  skyjacking  has  been  left  out 
of  the  two  codes.  So  these  matters  have  been  taken  care  of. 

Some  matters  we  thought  were  so  well  handled  under  present 
statutes  that  we  would  really  do  well  to  retain  the  language  of  the 
present  statutes.  One  of  those  was  conspiracy,  and  the  other  was 
obstructing  justice. 

I  think  neither  of  the  Senate  bills  includes  all  of  the  present  types 
of  conspiracy,  but  both  of  the  codes  have  adopted  our  recommenda- 
tion with  regard  to  retaining  the  statutes  on  obstructing  justice. 

In  certain  types  of  cases,  the  Brown  code  required  that  before  a 
prosecution  for  criminal  contempt,  there  had  first  to  be  certification 
by  somebody.  The  Attorney  General  then  did  not  have  discretion  to 
bring  any  such  action  whenever  he  wanted. 

S.  1  adopts  our  recommendation  that  no  certification  should  be 
needed  if  there  is  contempt,  and  S.  1400  in  sections  1326  and  1336 
partly  adopts  our  recommendation. 

I  will  sum  it  up  very  briefly  by  saying  that  our  committee  be- 
lieves that  its  work  leading  to  its  November  28  report  was  well  worth 
the  time  and  effort  that  it  spent,  because  we  are  very  pleased  to  see 
that  a  substantial  number  of  our  recommendations  have  been  adopted 
in  both  of  the  bills. 

I  hope  the  House  of  Delegates  of  the  American  Bar  Association 
at  its  annual  meeting  in  August  will  authorize  its  various  sections  and 
committees,  including  ours,  to  try  to  prepare  some  general  principles 
that  could  then  be  submitted  to  the  House  of  Delegates  for  approval 
or  disapproval,  as  a  general  guide  to  the  kind  of  criminal  code  that  we 
want. 

We  deem  it  clearly  impossible  to  get  the  American  Bar  Association 
House  of  Delegates  to  deal  with  three  bills  of  the  complexity  of  these, 
section-by-section. 

We  do  feel  there  are  some  general  principals  that  ought  to  go  to 
the  House  of  Delegates,  which  if  approved  by  them  might  be  very 
helpful  in  finally  drafting  a  revised  bill. 

I  thank  you,  sir,  for  this  opportunity  to  come. 

Senator  Hrtjska.  Thank  you.  Professor  Hall.  My  staff  and  I.  as 
well  as  Senator  McClellan  will  confirm  that  your  November  1972 
statement  and  analysis  of  the  Brown  report  was  very  helpful. 

Mr.  Hall.  We  appreciate  that. 

Senator  Hrtjska.  We  are  gratified  at  the  number  of  instances  where 
we  conform  to  your  recommendations  of  today.  We  will  take  under 
advisement  those  instances  where  we  have  not  conformed.  There  are 
different  views  and  we  cannot  choose  all  of  them. 

We  have  to  make  a  single  choice.  However,  after  your  House  of 
Delegates  does  act,  we  would  be  very  appreciative  of  any  further 
official  recommendations  that  they  will  have  taken. 

Mr.  Hall.  I  appreciate  that  very  much. 

Senator  Hruska.  Thank  you  for  appearing  here.  Dr.  Hall. 
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Mr.  Harold  Bank,  an  attorney  from  New  York,  will  be  the  next 
witness. 

We  are  grateful  to  you  for  your  patience.  Your  statement  Avill  be 
placed  in  the  record  in  toto.  ]\[r.  Bank. 

[The  prepared  statement  of  Mr.  Bank  follows :] 

Statement  of  Harold  W.  Bank,  Attorney  at  Law,  New  York,  N.Y. 

Mr.  Chairman  and  members  of  the  subcommittee,  my  name  is  Harold  W. 
Bank.  I  am  an  attorney  practicing  law  in  New  York  City  and  associated 
with  the  firm  of  Hawkins.  Delafield  &  Wood.  From  January  1970  to  .Tune 
1972,  I  served  as  an  officer  in  military  intelligence,  primarily  concerned  with 
counterintelligence  analysis  for  the  Assistant  Chief  of  Staff  for  Intelli- 
gence, Department  of  the  Army.  During  this  period,  my  work  involved  the 
monitoring  and  analysis  of  espionage  activities  conducted  by  hostile  intelli- 
gence services  against  the  United  States  Armed  Forces.  In  April,  1972,  I 
published  an  article  in  the  American  University  Law  Review  examining,  in 
depth,  the  various  national  security  offenses  under  Title  18  and  Title  50 
of  the  United  States  Code. 

Before  going  forward  with  my  statement,  I  would  like  to  thank  the  sub- 
committee and  its  staff  for  giving  me  the  opportunity  to  testify  and  offer 
my  views  in  regard  to  those  sections  of  S.  1  and  S.  1400  pertaining  to 
espionage  and  the  misuse  of  national  defense  information.  I  speak  only  for 
myself,  as  a  private  citizen,  expressing  no  views  but  my  own,  and  I  repre- 
sent no  organization,  group  or  institution,  public  or  private. 

Espionage  and  the  unauthorized  dissemination  of  national  defense  infor- 
mation are  extremely  serious  crimes.  Few  felonies  threaten  the  very  exist- 
ence of  a  country  as  much  as  these  do.  Bv  exposing  a  nation's  defense- 
capabilities  to  foreign  powers,  the  national  security  is  weakened  and  aH 
within  the  society  are  jeopardized.  Yet,  a  democratic  republic  must  not  sub- 
vert its  own  basic  freedoms  by  obsessive  prosecutorial  zeal  in  the  name  of 
national  security.  It  is  my  opinion  that  our  open  society  can  achieve  a 
prudent  balance  between  national  security  enforcement  and  the  basic  free- 
doms. I  have  reviewed  S.  1  and  S.  1400  with  this  balance  in  mind  and 
would  now  like  to  focus  on  5  major  problems  I  feel  warrant  further  con- 
sideration by  the  subcommittee. 

I.   PRESS  publication   AS   A   MEANS  OF   COMMUNICATION 

Under  existing  statutory  law  (18  USC  793  and  794)  the  term  "communi- 
cation" stands  out  as  a  key  element  in  both  the  crime  of  espionage  and  th^> 
crime  of  unauthorized  dissemination  of  national  defense  information.  In 
general,  espionage  is  defined  as  the  collection  for  or  communication  to  for- 
eign governments  of  national  defense  information  with  the  specific  intent 
that  the  information  be  used  to  harm  the  United  States  or  benefit  a  foreign 
nation.  The  crime  of  unauthorized  dissemination  requires  no  intent  to 
commit  espionage,  but  only  wilful  communication  of  national  defense  in- 
formation to  persons  unauthorized  to  receive  it.  In  both  cases,  the  evil 
conduct  punished  is  illegal  communication  of  national  defense  data. 

Recently,  a  judicial  controversy  has  arisen  over  the  proper  construction 
of  the  statutory  term  "communicate".  Mr.  .Tustice  White  and  Mr.  Justice 
Stewart,  in  New  York  Times  Co.  v.  United  States  (the  "Pentagon  Papers 
Case"),  indicated  that  they  considered  i)ress  publication  of  protected  na- 
tional defense  information  to  be  a  form  of  illegal  communications,  and  under 
proper  circumstances,  would  uphold  criminal  sanctions  for  such  publication. 
Mr.  Justice  Douglas  disagreed,  pointing  out  that  no  provision  of  section  793 
or  794  of  Title  18  (the  present  espionage  laws)  uses  the  word  "publish"; 
that  Congress  by  utilizing  only  the  terms  "deHver.s".  "transmits",  or  "com- 
municates" did  not  intend  to  include  the  term  "publish",  and  consequently, 
the  current  espionage  statutes  do  not  apply  to  newspapers  after  they  publish 
secret  national  defense  data. 

By  enacting  S.  1400's  definition  of  the  term  "communicate"  Congress  now 
has  the  opportunity  to  see  that  tho.se  who  intentionally  publish  secret  na- 
tional defense  information  can  be  punished.  Section  1126(c)  of  S.  1400  de- 
fines  "communicate"    as    the    transfer    of   information    "by    any    means".    This 
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broad  language  appears  to  cover  the  act  of  publishing,  and  in  my  opinion, 
this  is  wholly  consistent  with  the  public  policy  behind  the  statute ;  for  pub- 
lishing information  of  a  kind  Congress  intends  to  protect  is  definitely  one 
method  of  communicating  defense  information  to  foreign   powers. 

Mr.  Justice  White  wrote  in  the  New  York  Times  case :  "When  the  Espion- 
age Act  was  under  consideration  in  1917,  Congress  eliminated  from  the  bill 
a  provision  that  would  have  given  the  President  broad  powers  in  time  of 
war  to  proscribe  under  threat  of  criminal  penalty  the  publication  of  various 
categories  of  information  related  to  the  national  defense.  Congress  at  that 
time  was  unwilling  to  clothe  the  President  with  such  far-reaching  powers 
to  monitor  the  press,  and  tliose  opposed  to  this  part  of  the  legislation  as- 
sumed that  a  necessary  comitant  of  such  power  was  the  power  to  'filter  out 
the  news  to  the  people'  ...  55  Cong.  Rec.  2008  (remarks  of  Senator  Ashurst). 
However,  these  same  members  of  Congress  appeared  to  have  little  doubt 
that  newspapers  would  be  subject  to  criminal  prosecution  [after  publica- 
tion] if  they  insisted  on  publishing  information  of  the  type  Congress  had 
itself  determined  should  not  be  revealed.  Senator  Ashurst,  for  example,  was 
quite  sure  that  the  editor  of  such  a  newspaijer  'should  be  punished  if  he  did 
publish  information  as  to  the  movements  of  the  fleet,  the  troops,  the  air- 
craft, the  location  of  powder  factories,  the  locaticn  of  defense  works,  and 
all  that  sort  of  thing  .  .  .  Senator  Ashurst  also  urged  that  'freedom  of  the 
press  means  freedom  from  restraint  of  a  censor ;  means  the  absolute  liberty 
and  the  right  to  publish  whatever  you  wish ;  but  you  take  your  chances  ofl 
punishment  in  the  courts  of  your  country  for  the  violation  of  laws  of  libel, 
slander,   and  treason.'  55  Cong.   Rec.  2005." 

The  Congress  and  the  Courts  have  never  held  the  First  Amendment  to  be 
an  absolute,  and  have  consistently  recognized  that  the  press  may  be  punished 
for  certain  things  published.  It  should  be  noted  that  the  inclusion  of  the 
concept  of  publication  in  S.  1400  does  not  prevent  newspapers  from  publish- 
ing. There  is  no  power  of  censorship  or  prior  restraint.  The  proposed  law- 
deals  only  with  post-publication  criminal   sanction. 

The  public  policy  behind  the  enactment  of  statutes  dealing  with  espionage 
and  unauthorized  disclosure  of  national  defense  information  is  clear.  Con- 
gress recognized  the  need  not  only  to  proscribe  surreptitious  delivery  of 
secret  information  to  foreign  nations  (espionage),  but  also  to  prevent  dam- 
age to  the  national  security  by  unauthorized  disclosure  of  the  type  of 
information  Congress  intended  to  protect.  The  security  of  secret  weapons 
systems,  military  troop  locations  or  on-going  intelligence  operations  can  be 
maintained  only  if  access  to  this  information  is  limited.  From  the  point 
of  view  of  national  security,  it  makes  little  difference  as  to  how  our  present 
or  potential  enemies  acquire  protected  national  defense  data.  A  defendant 
may  never  intend  to  commit  espionage ;  nevertheless  his  unauthorized  dis- 
closure or  publication  may  be  disastrous. 

Imagine,  if  you  will,  the  effect  on  the  course  of  World  War  II  if  someone 
had  pub  ished  in  early  1942  information  pertaining  to  America's  secret 
deciphering  of  the  Japanese  Naval  Code.  The  Battle  of  Midway  might  have 
been  lost  and  the  war  unnecessarily  prolonged.  Unauthorized  disclosure  or 
publication  of  sensitive  national  defense  information  is  a  very  serious  of- 
fense (either  in  war  or  in  peacetime)  and  a  special  exemption  for  press 
publication  is  definitely  uncalled  for,  unnecessary,  and  in  my  opinion,  con- 
trary to  the  Congressional  history  of  these  statutes. 

II.    NATIONAL    DEFENSE    INFORMATION 

The  definition  of  national  defense  information  in  subsection  1126(g)  of 
S.  1400  and  2-5Al(10)  of  S.  1  is  inadequate.  By  attempting  to  list  the 
kinds  of  items  which  warrant  protection,  both  bills  exclude  categories  which 
should  be  included.  More  importantly,  the  definitions  in  S.  1400  and  S.  1 
fail  to  incorporate  valuable  concepts  of  judicial  construction  already  ap- 
plicable to  the  term  "national  defense  information".  I  suggest  that  the 
following  judicial  concepts  be  incorporated  in  any  statutory  revision  of  the 
term   "national  defense   information" : 

(1)  that  national  defense  infogrmation  be  information  restricted  from 
general   dissemination   by   the   government ; 

(2)  the  information  be  reasonably  and  directly  related  to  the  national 
defense ;  and 
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(3)  the  disclosure  or  transmittal  of  such  information  could  affect  the 
country's  ability  to  defend  itself. 

In  a  number  of  important  decisions,  the  courts  have  interpreted  national 
defense  information  as  information  related  to  military  preparedness ;  all 
matters  directly  and  reasonably  connected  with  the  defense  of  our  nation 
against  foreign  enemies :  or  information  related  to  the  usefulness,  efficiency 
or  availability  of  any  place  or  thing  needed  for  the  defense  of  the  United 
States  of  America.  The  statute  is  not  construed  to  protect  only  that  informa- 
tion which,  if  disclosed,  would  result  in  grave,  immediate  or  irreparable 
injury  to  the  United  States.  The  information  need  not  in  fact  be  vitally 
important,  but  it  must  be  reasonably  and  directly  connected  with  America's 
ability  to  defend  itself.  An  arbitrary  or  strained  connection  will  not  J>e 
permitted. 

The  courts  have  further  held  that  no  conviction  can  be  maintained  if  the 
information  in  question  was  made  available  to  the  public  by  the  Govern- 
ment ;  or  if  the  Government  did  not  attempt  to  restrict  its  dissemination : 
or  if  the  information  was  available  to  everyone  from  lawfully  accessijijle 
sources. 

It  is  my  belief  that  the  espionage  laws  were  never  intended  to  be  used 
to  conceal  information  remote'y  connected  with  the  national  defense:  that 
when  Congress  originally  considered  the  Act  in  the  war  year  of  1917,  the 
sole  purpose  of  such  legislation  was  to  protect  sensitive  defense  informa- 
tion ;  and  that  information  vaguely  or  remotely  connected  to  the  national 
defense  (such  as  general  governmental  policy,  or  embarrassing  high-level 
scandals)    should  never  be  suppressed  under  the  jurisdiction  of  these  laws. 

In  drafting  a  statutory  definition  of  i)rotected  national  defense  informa- 
tion, such  misleading  terminology  as  "information,  regardless  of  its  origin" 
relating  to  .  .  .  "military  planning  or  operations  of  the  United  States  .  .  ." 
etc.  (see  subsection  1126(g)  of  1.  1400)  should  be  eliminated,  and  an  effort 
made  to  clearly  exclude  from  the  operation  of  the  statute  information  the 
disclosure  of  which  will  not  adversely  affect  the  national  defense.  I  am 
sure  that  Congress  does  not  want  to  punish  the  transmittal  of  infoTmation 
the  source  of  which  is  a  Life  Magazine  article  pertaining  to  military  plan- 
ning and  operations  of  Custer's  Last  Stand. 

I  foresee  an  additional  problem  in  any  attempt  to  exhaustively  list  cate- 
gories of  items  related  to  the  national  defense.  There  is  a  well  established 
doctrine  of  statutory  interpretation  referred  to  as  expressio  unius  est  exclusio 
alterius  (when  certain  persons  or  things  are  specified  in  a  law  an  intention 
to  exclude  all  others  from  its  operation  may  be  inferred).  A  quick  perusal 
of  subsections  1126(g)  and  2-5Al(10)  reveals  at  least  two  possible  loop- 
holes. Counterintelligence  operations  and  secret  military  equipment  do  not 
appear  in  the  exhaustive  lists  provided  by  both  bills.  As  a  result,  a  foreign 
agent  may  steal  sensitive  counterintelligence  reports  or  secret  army  gas 
masks  and  not  be  in  violation  of  the  proposed  espionage  laws.  In  drafting 
statutory  definitions,  we  must  renaember  that  a  law  must  deal  with  untold 
and  unforeseeable  variations  in  factual  situations  or  developments,  and 
that  is  practically  impossible  for  a  legislative  body  to  spell  out  in  precise 
certainty  every  prohibition  it  intends  to  cover.  Consequently,  no  more  than 
a  reasonable  degree  of  certainty  can  be  demanded  and  a  general  statement 
entailing  a  more  generic  concept  of  broad  connotation  may  be  desirable  in 
drafting  a  definition  of  "national  defense  information". 

III.    STATUTE   OF  LIMITATIONS 

The  statute  of  limitations  provided  by  S.  1  is  too  short.  By  Its  very 
nature,  espionage  is  extremely  ditiicult  to  detect.  Conspirators  make  elaborate 
attempts  to  prevent  detection  and  various  precautions  are  used  to  enhance 
security.  For  example,  meetings  between  case  officers  and  their  subordinate 
agents  occur  infrequently  and  members  of  a  network  are  not  permitted  to 
know  one  another's  identity.  To  minimize  the  need  for  personal  contact, 
various  devices  (such  as  microdots,  dead  drops,  secret  writing  materials  and 
high  speed  agent  radios)  are  utilized  and  agents  may  operate  for  years 
without  being  discovered. 

Because  intelligence  oi)erations  (especially  Soviet)  are  carried  out  with 
such  a  high  degree  of  .sophisticated  clandestinity,  a  short  period  of  limita- 
tions  is   inadvisable.    Under   S-1,    the   clandestine   espionage   theft   of   intelli- 
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gence  documents  must  be  prosecuted  within  5  years  from  the  dat-e  the  crime 
is  committed.  Tliis  5-year  restriction  is  unrealistic,  since  it  may  talie  more 
than  5  years  to  discover  the  theft,  not  to  mention  tlie  time  needed  to  track 
down  the  thief. 

I  would  recommend  that  Congress  adopt  the  existing  time  limitations 
which  now  apply  to  espionage  violations  under  Title  18,  and  which  S.  1400. 
I  believe,  leaves  unchanged  (viz.  no  limitation  in  time  for  prosecutions  for 
espionage,  and  a  10-year  period  for  all  other  offenses  connected  with  the 
authorized    disclosure    or   mishandling    of    national    defense    information). 

IV.    REQUISITE    SCIENTER 

From  an  examination  of  various  espionage  prosecutions,  including  Gorin  v. 
United  States,  it  would  appear  that  the  Supreme  Court  has  read  into  all 
espionage  statutes  an  additional  element  of  proof.  This  element  is  scienter 
(guilty  knowledge).  Although  no  cases  have  been  adjudicated  on  this  issue, 
the  scienter  requirement  for  the  crime  of  unauthoribed  disclosure  of  na- 
tional defense  information  (subsections  1122  of  S.  1400  and  2-5B8  of  S.  1) 
is  probably  that  the  defendant  knew  the  information  he  disclosed  was  a  type 
which  should  not  have  been  disclosed,  and  yet  he  disclosed  it  to  one  not 
entitled  to  receive  it. 

If  the  information  in  question  was  classified,  the  government's  case  should 
be  made  easier  in  relation  to  establishing  this  requisite  scienter.  The  legend 
"secret"  or  "top  secret"  places  the  defendant  on  notice  of  the  probability 
that  such  disclosure  may  be  illegal.  Any  claim  by  the  defendant  of  his  honest 
belief  that  the  information  was  over  classified  may  not  be  sufficient  if  a 
jury  determines  that  the  information  was  of  a  type  Congress  meant  to 
protect.  Courts  have  consistently  recognized  the  fairness  of  requiring  those 
who  deliberately  go  perilously  close  to  an  area  of  proscribed  conduct  to 
assume  the  ri.sk  that  they  may  cross  the  line. 

In  1950,  Congress  amended  those  subsections  of  Title  18  (793(d)  and  (e) ) 
concerning  unauthorized  disclosure.  The  amendment  required  the  govern- 
ment to  establish  that  the  disseminated  national  defense  information  was 
"information  the  possessor  had  reason  to  believe  could  be  used  to  the  injury 
of  the  United  States  or  to  the  advantage  of  any  foreign  government."  It  is 
my  belief  that  this  scienter  phrase  should  be  re-incorporated  into  sections 
1124  of  S.  1400  or  2-5B8  of  S.  1 ;  for  although  the  courts  may  uphold  the 
act's  validity  by  reading  in  this  requisite  scienter,  an  argument  can  be  made 
that  its  absence  in  the  revised  statutes  indicates  an  intention  to  eliminate 
the  requirement.  And  it  is  my  belief  that  such  an  elimination  may  open 
sections  1124  or  2-5B8  to  attack  as  unconstitutional. 

V.    DISCLOSING   CLASSIFIED   INFORMATION 

Section  1124  of  S.  1400  (entitled  "Disclosing  Classified  Information")  is 
dangerously  broad  and  totally  unnecessary.  It  appears  to  be  a  quasi-OflBcial 
Secrets  Act,  with  the  primary  purpose  of  punishing  new  leaks  involving, 
in  the  opinion  of  the  government,  national  security  matters. 

Under  section  1124,  a  person  legally  in  possession  of  classified  informa- 
tion is  guilty  of  a  crime  if  he  communicates  this  information  to  anybody 
not  authorized  to  receive  it.  Unlike  the  statute  prohibiting  the  unauthorized 
disclosure  of  national  defense  information  (section  1122),  the  government 
in  a  section  1124  prosecution  does  not  have  to  establish  to  the  satisfaction 
of  a  jury  that  the  information  in  question  was  related  to  the  defense  of 
the  nation.  A  document  may  reveal  nothing  more  than  evidence  of  govern- 
mental mismanagement,  cost  over-runs,  or  high-level  scandal ;  but  if  the 
information  was  classified,  an  individual  can  go  to  jail  for  disclosing  it  to 
the  public.  Under  section  1124.  it  is  not  a  defense  that  the  information 
was  improperly  classified ;  that  it  was  unrelated  to  the  national  defense : 
or  that  the  information  was  not  of  a  kind  Congress  intended  to  protect. 

At  this  point,  I  would  like  to  reiterate  that  1  am  not  advocating  un-^ 
authorized  disclosure  of  national  defense  secrets.  It  would  be  a  very  danger- 
ous situation  if  each  government  employee,  on  his  own,  decided  to  dissemi- 
nate classified  documents  to  newspapers.  AVhat  I  am  trying  to  emphasize 
is  that  existing  laws  (and  section  1122)  pertaining  to  the  unauthorized  dis- 
closure of  national  defense  information  provide  sufBcient  deterrence  and 
punishment  for   this   type   of  crime,   without   giving   the   government   blanket 
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power  to  imprison  individuals  whose  only  offense  might  be  to  disseminate 
information  embarrassing  to  the  administration. 

Section  1124  is  also  unnecessary  for  punishing  spies.  There  is  a  law  on 
the  books  which  proliibits  the  communication  of  classified  information  to 
agents  of  foreign  nations  (see.  50  IJSC  §783  (b)).  Under  this  law,  the 
government  does  not  have  to  reveal  the  contents  of  the  classified  document 
in  open  court.  The  courts  have  ruled  that  no  defense  is  available  as  to 
whether  the  document  was  properly  classified.  Thus  the  government  is  not 
forced  to  reveal  the  contents  of  a  sensitive  document  in  open  court  (as  in 
trials  for  espionage  or  unauthorized  disclosure  of  national  defense  informa- 
tion). All  the  government  has  to  establish  is  that  the  information  was 
classified  and   the  defendant  knew  that  it   was  classified. 

What  then  is  the  difference  between  50  USC  §  783(b)  and  section  1124? 
Primarily,  section  783(b)  punishes  the  crime  of  communicating  classified 
information  to  a  foreign  agent  while  section  1124  punishes  similar  commu- 
nication to  any  person    (viz.   a  Congressman   or   a  newspaper  reporter). 

I  think  the  enactment  of  a  law  incorporating  the  salient  features  of  both 
section  783(b)  and  section  1125  of  S.  1400,  and  the  elimination  of  section 
1124  from  S.  1400  would  illustrate  the  ability  of  a  democratic  society  to 
achieve  a  just  balance  between  national  security  enforcement  and  the  basic 
needs  of  an  open  society.  Tlie  surreptitious  delivery  of  classified  documents 
to  foreign  agents  has  no  justification.  A  democracy  does  not  benefit  from 
such  activity.  Consequently,  the  defendant  has  little  right  to  demand  that 
the  classified  information  be  revealed  at  his  trial.  On  the  other  hand,  the 
communication  of  classified  documents  to  people  who  are  not  foreign  agents 
may,  or  may  not  be  justified.  It  depends  on  the  contents  of  the  document  and 
its  relation  to  the  national  defense.  The  government  should  be  forced  in 
this  situation  to  establish  that  the  information  was  of  a  kind  Congress  intended 
to  protect. 
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Harold  W.  Bank* 

Although  the  crime  of  obtaining  secret  information  about  a  country's 
economic,  political,  and  military  strengths  and  intentions  is  as  old  as 
recorded  history,'  little  has  been  written  about  espionage  in  American 
legal  journals.^  Yet  there  is  reason  for  interest  in  this  area.  The  United 
States  is  presently  the  world's  leading  military,  technological  and  eco- 
nomic power.  International  reality  makes  it  inevitable  that  foreign  na- 
tions—both friend  as  well  as  foe' — will  attempt,  for  their  own  advantage 
and  security  requirements,  to  probe  our  industrial  technologies  and  pol- 
itical intentions.  In  recent  years,  for  example,  a  significant  number  of 
people  have  been  prosecuted  for  violations  of  the  espionage  statutes,*  and 
there  is  little  reason  to  believe  that  this  trend  will  not  continue.*  The 

*  B.S.  Cornell  University.  1965;  J.D.  N.Y.U.,  1968.  Member,  New  York  State  Bar, 
1969;  member  District  of  Columbia  Bar,  1970. 

1.  See  Essays  on  Espionage  and  International  Law  (Stranger  ed.  1962);  H. 
Ransom,  The  Intelligence  Establishment,  ch.  3  (1970). 

2.  See  Comment,  Espionage  Prosecutions  in  the  United  States,  4  Catholic  U.L. 
Rev.  44  (1954). 

3.  Security  experts  believe  that  many  friendly  countries,  including  some  of  our  most 
trusted  allies,  have  attempted  illegally  to  obtain  prohibitive  information  from  the  United 
States.  In  1954,  for  example,  an  employee  of  the  National  Security  Agency,  Joseph  S. 
Peterson,  was  tried  and  convicted  for  helping  the  Dutch  government  penetrate  this 
extremely  sensitive  intelligence  organization.  See  D.  Wise  &  T.  Ross.  The  Invisible 
Government,  ch.  14  (1964).  For  further  information  on  how  friendly  nations  spy  on 
the  United  States,  see  A.  Tully,  White  Tie  and  Dagger  (1967),  and  Look,  May  14, 
1968,  at  47. 

4.  The  following  individuals  have  been  involved  in  the  major  espionage  prosecutions 
of  the  last  twenty-five  years.  All  of  them  were  accused  of  transmitting  defense  informa- 
tion to  foreign  nations:  Rudolph  Abel,  Herbert  Boechenhaupt,  John  Butenko,  Judith 
Coplon,  Raymond  Dc  Champlain,  Nelson  Drummond,  Ivan  Egerov,  Alexandra  Egerov, 
Harry  Gold.  David  Grccnglass.  Valentin  Gubitchev,  Ulysses  Harris,  Willie  Hirsch,  Igor 
Ivanov,  Robert  Johnson,  Igor  Mclekh,  James  Mintkenbaugh,  Joseph  Peterson,  Kurt 
Pongcr,  Roy  Rhodes,  Julius  Rosenberg,  Ethel  Rosenberg,  Leonard  Safford.  Irvin  Scar- 
beck,  Aleksandre  Sokolov,  Joy  Ann  Sokolov  (alias),  Jack  Sobel,  Mortin  Sobell,  Robert 
Thompson,  Otto  Verbcr.  William  Whelan. 

5.  For  information  pertaining  to  the  most  recent  arrest  of  an  American  citizen  on 
charges  of  espionage  (U.S.  Air  Force  Sergeant  Raymond  De  Champlain,  arrested  in 
July,  197 1) sec  The  Washington  Post,  July  26,  1971.  at  18,  col.  1. 
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crime  of  espionage  is  not  exclusive!"  ''^i-  rrp<iue!  orinlcrnalional  tension 
or  armed  conflict.  States  have  always  collected  intelligence  pertaining  to 
each  other,  even  in  times  of  peace.  This  desire  for  advance  knowledge  is 
deeply  rooted  in  governmental  instinct  for  survival,  and  most  nations 
deem  it  necessary  that  they  acquire  information  concerning  the  strengths 
and  intentions  of  their  potential  enemies  or  major  competitors.' 

The  Soviet  Union  has  been  particularly  active  in  the  illegal  collection 
of  intelligence  concerning  the  United  States.'  The  U.S.S.R.  presently 
maintains  one  of  the  world's  largest  intelligence  establishments,*  and  a 
major  portion  of  her  clandestine  espionage  effort'  is  directed  at  this 
country.'"  American  security  authorities  estimate  that  of  the  hundreds 
of  Soviet  officials  stationed  in  the  United  States,  over  fifty  per  cent  are 
engaged  in  collecting  intelligence  information  or  in  recruiting  Americans 
to  collect  such  information  for  them." 

To  most  Americans,  espionage  is  abhorrent.  The  trial  judge  in  the 
Rosenberg  QS^xondigc  case  characterized  the  crime  as  worse  than  murder; 


6.  See  \.  Dulles.  The  Craft  OF  iNTELiiCENCfc,  ch.  I  (1963). 

7.  See  D.  Wise  &  T.  Ross,  The  Espionage  Lstablishment,  ch.  2,  ch.  6,  ch.  7,  &  ch. 
8  (1967);  G.  Carpozi,  Red  Spies  in  Washington  (1968);  P.  Huss  &  G.  Carpozi.  Red 
Spies  in  the  U.N.  (1965);  S.  De  Gramonf.  Thf  SbCRtT  War  (1962);  Time,  Oct.  11, 
1971,  at41. 

8.  D.  Wise  &T.  Ross,  The  Espionage  Istablishment,  ch.  2  (1967). 

9.  The  term  "clandestine  espionage"  refers  to  ihc  penetration  of  foreign  governments 
and  scientific  institutions  through  the  recruitment  of  human  sources.  These  agents 
(usually  citizens  of  the  target  nation)  have  access  to  sensitive  information  and  obtain  for 
their  Soviet  "employers"  diplomatic  documents,  codes,  scientific  and  technological 
secrets,  military  plans,  etc.  For  further  information  on  clandestine  espionage  tradescraft, 
see  E.  Altavilla,  The  Art  of  Spying  (1966);  S.  Db  Gra.mont,  The  Secret  War 
(1962);  A.  Dulles.  The  Craft  of  Inteii  igencf  (1963);  C.  Felix,  A  Short  Course 
in  the  Secret  War  (1963);  G.  Hill,  The  ABC's  ov  Espionage  (1966);  J.  Huminik. 
Dougle  Agent  (1967);  R.  Seth,  UNMASkho  (1965);  R.  West,  The  New  Face  of 
Treason  (1966);  Handbook  of  Intelligence  and  Guerrilla  Warfare  (University 
of  Michigan  Pressed.  1963). 

10.  See  D.  Wise  &  T.  Ross,  The  Espionagh  I  si  abi  ishment.  ch.  2.  ch.  6.  &  ch.  7 
(1967),  and  Time.  Oct.  11.  1971.  at  42.  The  Soviet  Union's  civilian  intelligence  organiza- 
tion. The  First  Chief  Directorate  of  the  Commilicc  for  Slate  Security  (the  KGB),  desig- 
nates the  United  States  as  its  glavni  vrag,  or  "the  main  enemy." 

11.  See  Time.  Oct.  II.  1971.  at  45.  Although  mo>i  nations  engage  in  foreign  espio- 
nage, the  Soviet  Union  has  always  been  notably  aggressive  in  this  field.  See  N.Y.  Times, 
Sept.  26.  1971.  at  3.  col.  5.  A  worldwide  survey  in  U.S.  News  and  World  Report, 
Oct.  1 1.  1971.  at  25.  indicated  that  since  1969.  over  one  hundred  and  ten  Soviet  officials 
have  been  publicly  accused  of  spying,  while  others  h.ivc  been  arrested  and  quietly  ex- 
pelled without  publicity.  These  figures  do  not  ineiuiK  ilie  September,  1971  expulsion  of 
one  hundred  and  five  Soviet  diplomats  and  trade  iiUki.iIs  from  Great  Britain  on  charges 
of  illegal  intelligence  activities.  Sec  Newswi  i  k,  Oct.  1 1.  1971,  at  31;  N.Y.  Times,  Sept. 
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a  crime  which  endangers  the  cnlirc  society."  Congress  has  made  the 
commission  of  peacetime  espionage  a  capital  offense,"  and  the  Ameri- 
can judicial  system  administers  some  of  the  harshest  penalties  for  peace- 
time espionage  anywhere  in  the  Western  world.'* 

Coincidental  with  the  intensified  effort  on  the  part  of  foreign  powers 
to  spy  on  the  United  States,  and  the  extreme  severity  in  penalties  for 
violations  of  the  espionage  laws,  the  "cold  war"  has  caused  a  pheno- 
menal growth  in  the  number  of  Americans  whose  occupations  necessi- 
tate exposure  to  national  defense  information,  the  unauthorized  dissemi- 
nation of  which  makes  them  liabl  •  under  the  stringent  espionage  stat- 
utes. Today  the  federal  government  supports  an  industrial-military- 
intelligence  amalgam  which  employs  millions  of  American  workers.  Our 
intelligence  community  alone  employs  two  hundred  thousand  people.'* 
In  addition,  there  are  hundreds  of  thousands  of  government  employees 


26,  1971,  at  3,  cpl.  4;  N.Y.  Times.  Sept.  26.  1971.  at  17,  col.  1.  The  very  magnitude  of 
Soviet  espionage  uncovered  by  foreign  governments  and  punished  by  expulsion  or  prose- 
cution, reflects  the  Soviet's  heavy  rehancc  on  vlaiidestine  espionage  as  opposed  to  collect- 
ing information  from  open  and  legiliinale  sources.  The  KGB  and  its  military  equivalent, 
the  GRU,  do  seek  to  secure  information  bv  overt  means,  but  in  contrast  to  Western 
intelligence  doctrine,  they  do  not  believe  ihal  important  military  plans  and  political 
intentions  can  be  discovered  by  analyzing  vast  amounts  of  published  statistics,  foreign 
journals,  'and  government  pronouncemenis.  See  Ransom,  The  Intelligence 
Establishment,  ch.  2  (1970),  and  G.  Hn  i  1  m  ABC's  of  Espionage,  ch.  1 1  (1966). 
See  also  U.S.  News  and  World  Ri  port.  July  18.  1966,  at  26,  and  Newsweek,  Feb. 
3,  1968,  at  18,  both  of  which  deal  with  the  American  intelligence  community's  overt 
collection  of  over  five  million  words  ;»  day  from  foreign  broadcasts  and  the  use  of  raw 
intelligence  collected  from  the  foreign  press.  ici.hnical  Journals,  official  publications  and 
industrial  reports. 

12.  United  States  v.  Rosenberg.  109  I  .  Supp   108  (S.D.N.Y.  1953). 

13.  18U.S.C.  §  794(a)  (1970). 

14.  It  is  of  interest  to  note  that  while  the  United  Slates  executed  the  Rosenbergs,  and 
'sentenced  Harry  Gold,  an  American  courier  for  the  Rosenberg  atomic  espionage  ring, 

to  thirty  years  imprisonment.  Great  Britain,  which  tried  the  scientists  who  actually  stole 
the  atomic  secrets,  gave  them  sentences  of  bei  ween  ten  and  fourteen  years  imprisonment. 
See  S.  De  Gramont,  The  SLCRri  War  ai  334  (1962).  For  a  critical  review  of  the 
Rosenberg  trial,  see  Chorley,  Inquest  on  ilw  Rosenherg-Sobell  Case,  33  Modern  L. 
Rev.  121  (1970). 

15.  See  The  Washington  Post.  Aug.  16.  1971.  at  2,  col.  1,  and  D.  Wise  &  T.  Ross, 
The  Invisible  Government,  ch.  I  (1964)  1  he  American  intelligence  community,  as 
used  here,  denotes  a  group  of  agencies  and  departments  which  comprise  America's 
espionage  and  counter-espionage  eslablishnieni  The  community  includes  the  Central 
Intelligence  Agency,  the  Defense  inlelliycnce  Xj'cncy.  the  National  Security  Agency,  the 
Federal  Burea-u  of  Investigation,  .\rmy  inlcllij-cnce.  Naval  Intelligence  and  Security 
Services,  Air  Force  Intelligence  and  Securit\  Sirvices.  the  Slate  Department's  Bureau 
of  Intelligence  and  Research,  and  an  inleilipirnn  vi  iion  of  the  Atomic  Energy  Commis- 
sion. 
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who  work  for  the  Department  of  State,  Department  of  Defense,  Justice 
Department,  Atomic  Energy  Commission,  etc..  not  to  mention  large 
numbers  of  Americans  who  are  serving  in  the  Armed  Forces,  or  are 
employed  by  industrial  concerns  working  on  classified  defense  or  space 
contracts.  Many  of  these  people  come  into  contact  with  classified  mate- 
rial every  day.'* 

Since  the  start  of  the  "cold  war,"  arrests  and  prosecutions  for  the 
crime  of  espionage  have  occured  in  signficant  numbers.'^  The  intelligence 
services  of  the  Soviet  Union  and  other  countries  can  be  expected  to  take 
advantage  of  all  opportunities  to  obtain  sensitive  information  related  to 
the  national  defense  of  the  United  States.  Furthermore,  the  possession 
and  public  disclosure  of  lop  secret  documents  pertaining  to  a  Pentagon 
study  of  America's  involvement  in  Vietnam  raises  new  and  complicated 
issues  evolving  from  prosecutions  under  the  espionage  statutes.  Should 
laws  enacted  to  prevent  the  disclosure  of  national  defense  information 
be  used  to  conceal  important  governmental  decisions  from  the  American 
electorate?  Are  these  laws  too  vague  in  that  they  allegedly  fail  to  clearly 
specify  what  kinds  of  information  cannot  be  disclosed?  And  most  impor- 
tantly, can  a  democratic  society  achieve  a  just  balance  between  national 
security  enforcement  and  the  basic  freedoms  guaranteed  by  the  constitu- 
tion? 

This  article  takes  cognizance  of  the  seriousness  of  espionage  and  unau- 
thorized disclosure  of  classified  information.  It  will  analyze  the  law  as 
it  is  today,  and  will  examine  some  of  the  legal  problems  arising  out  of 
prosecutions  for  espionage. 

I.     18  U.S.C.  Chapter  37:  The  Espionage  and  Censorship  Laws 

Congress  has  enacted  a  number  of  statutes  under  which  one  can  be 
tried  for  activity  related  to  espionage.'*  The  most  important  of  these 
statutes  is  found  in   18  U.S.C.  Chapter  37  entitled   Espionage  and 

'~'  '  '  ■     -      —     —  —     I        ..  --        .  I  I  ■  .  y  ■  ■     .      Ml  -I  ■■     ..       ■■■■      -  -  ■ 

16.  In  1957,  there  were  over  eight  million  Americans  with  some  degree  of  access  to 
classified  material.  See  103  Cong.  Reg.  10448  (1957). 

17.  See  note  4  supra. 

18.  In  a  prosecution  for  espionage  or  the  unlawful  dissemination  or  possession  of 
information  related  to  national  defense  the  Government  may  choose  to  indict  under  a 
number  of  different  provisions  enacted  by  Congress.  Besides  those  statutes  located  in 
18  U.S.C.  §§  792-99  (1970),  the  following  statutes  may  apply  under  certain  circum- 
stances: 18  U.S.C.  §  371  (1970)  (general  conspiracy  statute);  18  U.S.C.  §§  499*701 
(1970)  (counterfeiting  badges  and  credentials);  18  U.S.C.  §§  641-59.  2111-14.  2117 
(1970)  (theft,  convesion  and  embezzlement  of  government  properly);  18  U.S.C.  §  872 
(1970)  (extortion  by  government  employee);  18  U.S.C.  §  873  (1970)  (blackmail);  18 
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Censorship.  There  are  eight  sections  to  this  chapter."  Of  the  eight,  sec- 
tions 793  and  794-"  are  considered  to  be  the  backbone  of  America's  anti- 
espionage  provisions. 

Sections  793  and  794  of  Title  18  contain  ten  distinct  subsections,  a 
number  of  which  describe  similar,  but  slightly  different  criminal  offen- 
ses. A  single  act  of  espionage  may,  under  a  number  of  subsections,  be 
subjected  to  multiple  penalties.  For  example,  a  defendant  may  steal  and 
pass  to  a  foreign  intelligence  representative  one  secret  document.  In 
carrying  out  the  above  mission,  the  defendant  may  violate  subsection 
793(b),  obtaining  defense  information,  and  subsection  794(a),  transmit- 
ting defense  information.  Judith  Coplon,  one  of  the  first  Soviet  agents 
to  be  arrested  in  the  United  States,  was  tried  in  two  separate  cases  under 
a  number  of  different  provisions  of  sections  793  and  794.  Her  defense 
claimed  that  these  sections  really  described  the  same  offense,  and  ac- 
cordingly, her  conviction  under  one  barred  her  from  being  tried  under 
the  other  (double  jeopardy).  The  court,  however,  disagreed,  holding  that 
each  subsection  required  proof  of  an  additional  fact  and  were  distinct 
statutory  offenses.^'  In  Boeckenhaupt  v.  United  States,^  the  court 
reached  the  same  conclusion,  affirming  that  Congress  had  the  power  to 
break  down  into  separate  offenses  various  aspects  of  espionage  activity 
and  to  make  each  separate  aspect  punishable."  The  fact  that  an  offender 


U.S.C.  §  911  (1970)  (misrepresentation  of  citizenship);  18  U.S.C.  §§  912-13  (1970) 
(misrepresentation  of  government  officer,  employee,  or  agent);  18  U.S.C.  §  951  (1970) 
(registration  of  foreign  agents  with  Secretary  of  State);  18  U.S.C.  §  952  (1970)  (fur- 
nishing diplomatic  codes  to  unauthorized  personnel);  18  U.S.C.  §  1001  (1970)  (false 
statements  within  jurisdiction  of  government  agency);  18  U.S.C.  §§  1382-83  (1970) 
(entering  military,  naval.  Coast  Guard  property);  18  U.S.C.  §  1621  (1970)  (perjury); 
18  U.S.C.  §  2071  (1970)  (removal  or  mutilation  of  government  reports);  18 
U.S.C.  §§  2381-85  (1970)  (treason  and  subversive  activity);  22  U.S.C.  §  612  (1970) 
(foreign  agent  registration  with  Attorney  General);  42  U.S.C.  §§  2274,  2276-77  (1970) 
(punishment  for  violation  of  Atomic  Energy  Act);  50  U.S.C.  §  781  (1970)  (sketching 
military  installations  or  equipment);  50  U.S.C.  §  783(b)  (1970)  (federal  employees  fur- 
nishing classified  information). 

19.  §  792  (harboring  or  concealing  persons);  §  793  (gathering,  transmitting  or  los- 
ing defense  information);  §  794  (gathering  or  delivering  defense  information  to  aid 
foreign  government);  §  795  (photographing  and  sketching  defense  installations);  §  796 
(use  of  aircraft  for  photographing  defense  installations);  §  797  (publication  and  sale  of 
photographs  of  defense  installations);  §  798  (disclosure  of  classified  informa- 
tion); §  798  fsic)  (temporarv  extension  of  §  794);  §  799  (violation  of  regulations  of 
National  Aeronautics  and  Space  Administration). 

20.  See  Appendix  A 

21.  United  St.iies  v.  Coplon.  88  F.  Supp.  910  (S.D.N. Y.  1949). 

22.  392  F.2d  2  (  (4lh  Cir.  1968). 

23.  Id.  at  28. 
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by  a  single  act  violates  sevoml  suhscciions  of  793  or  794  does  not  make 
these  separate  provisions  ,,.ii5;._  uuu  iJcntical.  A  defendant  can  be  indi- 
cated, convicted  and  cumulalivdy  sentenced  for  each  separate  offense 
even  though  these  violations  occur  during  one  mission  of  espionage.** 
The  double  jeopardy  clause  of  the  Constitution  is  not  violated  by  convic- 
tions for  two  or  more  offenses  which  arc  in  substance  part  of  the  same 
criminal  transaction  where  these  offenses  involve  different  statutory  ele- 
ments for  conviction." 

a.     18  use.  §  793. 

Subsection  793(a)"  punishes  anyone  who,  for  "unlawful  purposes," 
goes  upon,  enters  or  flies  over,  or  otherwise  obtains  information  con- 
cerning certain  facilities  anJ  things  connected  with  the  national  defens?. 
Congress  specifically  described  in  793(a)  a  number  of  places  or  things 
it  felt  should  be  protected  (such  as  vessels,  submarine  bases,  aircraft, 
munitions  factories,  etc.),  but  allowed  for  inadvertant  omissions  of 
places  to  be  protected  by  including  the  clause  "or  other  places  connected 
with  the  national  defense. '^^'  Obviously  the  purpose  was  to  give  flexibil- 
ity to  the  designated  places,^**  but  to  be  sure.  Congress  in  1950  added  to 
the  list  of  facilities  and  places  protected,  "research  laboratories  and 
stations,"  and  "places  where  material  or  instruments  for  use  in  time  of 
war  are  the  subject  of  research  or  development. "*•  ' 

Subsection  793(a)  prohibits  the  entering  onto  or  flying  over  of  certain 
places  for  an  "unlawful  purpose."  The  unlawful  purpose  is  espionage, 
which  is  defined  in  subsection  793(a)  as  "obtaining  information  respect- 
ing the  national  defense  with  intent  or  reason  to  believe  that  the  informa- 
tion is  to  be  used  to  the  injury  of  the  United  States  or  to  the  advantage 
of  any  foreign  nation.  .  .  ."  It  is  of  interest  to  note  also  that  if  one 
attempts  to  enter  a  prohibited  zone  for  the  above  unlawful  purpose  and 
fails,  there  is  a  distinct  possibility  he  will  not  be  found  guilty  of  violating 
the  act  under  793(a).  Unlike  subsections  793(b)  and  (c),  which  make  it 
a  crime  to  attempt  to  violate  those  subsections,  there  is  no  such  "at- 
tempt" provision  in  793(a).  On  the  face  of  the  statute,  one  must  actually 
succeed  in  flying  over  or  entering  the  restricted  places  or  things  with  an 

24.  See  note  22  supra. 

25.  See  Morgan  v.  Devine.  237  US  632  (1914);  Albrecht  v.  United  Slates.  273  U.S. 
!  (1926). 

26.  See  Appendix  A. 

27.  Id. 

28.  Gorin  v.  United  States,  312  U.S.  19.  25  (1940). 

29.  See  1950  U.S.  Code  Cong.  Shr\  k  i  3XS6.  3904. 

30.  Gorin  v.  United  States.  312  U.S.  19  (1940). 
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intent  to  commit  espionage  in  order  to  be  subject  to  criminal  sanctions. 

Subsections  793(b)  and  (c)  cover  much  of  the  substance  to  be  found 
in  the  places  or  things  designated  in  subsection  793(a).  The  items  pro- 
tected in  subsections  793(b)  and  (c)  are  in  the  nature  of  plans,  codebooks, 
documents,  photographs,  blueprints,  models,  instruments,  notes,  etc., 
connected  with  the  national  defense.'"  Subsection  793(b)  prohibits  the  act 
of  attempting  to  copy  or  take  or  actually  succeeding  in  copying  or  taking 
the  above  kinds  of  defense  information,  while  subsection  793(c)  prohibits 
attempting  to  receive  or  obtain  or  actually  succeeding  in  receiving  or 
obtaining  from  another  person  or  source  the  same  kinds  of  plans,  docu- 
ments, etc.  As  in  subsection  793(a),  these  acts  (copying,  taking,  receiv- 
ing) must  be  performed  with  the  "unlawful  purpose"  of  committing 
espionage."  And  in  subsection  793j(c),  the  defendant  must  have  had 
knowledge  or  reason  to  believe  that  at  the  time  he  received  the  protected 
material,  the  material  had  been  obtained  contrary  to  the  provisions  of 
Chapter  37  of  Title  1 8"  (the  espionage  laws). 

A  necessary  element  of  a  subsection  of  793(a),  (b)  or  (c)  violation  is 
the  intent  (or  reason  to  believe)  that  the  information  obtained  is  to  be 
used  to  the  injury  of  the  United  States  or  to  the  advantage  of  a  foreign 
nation."  Yet  a  close  reading  of  subsections  793(d),  (e)  and  (0  indicates 
that  no  such  intent  to  commit  espionage  is  required.  In  United  States  v. 
Cop/o/7,".the  district  court  intimated  that  subsections  793(b)  and  (d) 
were  two  distinct  statutory  provisions  requiring  proof  of  different  facts. 
According  to  the  judge,  793(d)  did  not  require  specific  intent  (that  the 
information  be  used  to  the  injury  of  the  United  States  or  to  the  advan- 
tage of  a  foreign  nation)  on  the  part  of  the  defendant  to  commit  espio- 
nage. The  court  said  "it  only  requires  that  the  defendant  .  .  .  obtain 
possession  of  the  documents  and  attempt  to  transmit  them  ...  [to  one] 
...  not  entitled  to  receive  them."'^  Mr.  Justice  White  in  New  York 
Times  Co.  v.  United  States,  reached  the  same  conclusion,  holding  that 
subsections  793(a),  (b)  and  (c)  imposed  different  standards  not  repeated 
in  subsection  793(d)  or  (e).  "It  seems  clear  .  .  .  that  in  prosecuting  for 
communicating  or  wilhholdifig  a  document,  ...  the  government  need 
not  prove  an  intent  to  injure  the  United  States  or  to  benefit  a  foreign 
nation  but  only  willful  and  knowing  conduct."" 


31.  Id. 

32.  See  Appendix  A. 

33.  See  notes  2 1  &  30  supra,  and  Appendix  A. 

34.  Sf"*"  Appendix  A. 

35.  Id. 

36.  New  York  Times  Co.  v.  United  States,  403  U.S.  713,  739  n.9  (1971)  (White,  J., 
concurring). 
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Subsection  793(d)"  provides  for  ilie  punishment  of  any  person  who, 
having  legal  possession  or  control  over  certain  documents  relating  to  the 
national  defense,  atteniDls  lo.  or  actually  does  transmit"  these  docu- 
ments to  someone  not  ent:i:^.:  w,  .wccivc  them.  Subsection  793(d)  further 
makes  it  a  crime  for  anyone  having  legal  possession  of  these  documents 
to  retain  the  same  and  refuse  to  return  them  on  demand  to  an  official 
entitled  to  receive  them.  The  type  of  information  protected  by  subsection 
793(d)  is  similar  to  the  type  of  information  covered  by  subsections 
793(b)  and  (c) — to  wit,  plans,  code  books,  documents,  photographs, 
blueprints,  or  notes,  etc.,  relating  to  the  national  defense.  However,  in 
1950,  Congress  amended  subsection  793(d)  to  include  an  additional  cate- 
gory of  national  defense  data.^"  This  new  category  was  described  as 
"information  relating  to  the  national  defense  which  information  the 
possessor  has  reason  to  believe  couhd  be  used  to  the  injury  of  the  United 
States  or  to  the  advantage  of  any  foreign  nation."*"  A  report  by  the 
Senate  Judiciary  Committee  carefully  explained  that  "the  phrase  'which 
information  the  possession  has  reason  to  believe  could  be  used  to  the 
injury  of  the  United  States  or  lo  the  advantage  of  any  foreign  nation' 
would  modify  only  [the  category]  'information  relating  to  the  national 
defense',  and  not  other  items  enumerated  in  the  subsection."*'  Although 
the  cases  subsequently  adjudicated  have  not  raised  this  issue,  the  cate- 
gory added  by  Congress  in  1950  apparently  refers  to  information  related 
to  the  national  defense  which  in  not  physically  tangible,  that  is,  not  a 
note,  document,  codebook,  etc.  For  example,  an  individual  may  legally 
acquire  information  relating  to  secret  locations  of  Air  Force  missile 
bases  from  a  military  briefing  he  had  authority  to  attend.  If  this  indi- 
vidual later  disclosed  this  information  to  an  individual  not  entitled  to 
receive  it,  subsection  793(d)  would  not  be  violated,  save  for  the  1950 
amendment.  Prior  to  the  addition  of  this  new  category  of  protected  data, 
subsection  793(d)  probably  protected  from  unauthorized  dissemination 
only  certain  types  of  tangible  items,  and  not  intangible  "information" 
relating  to  the  national  defense. 

In  the  same  vein,  there  is  a  possibility  that  a  defendant  may  not  be  in 
violation  of  subsections  793(b)  or  793(c)  if  he  obtains  or  receives  infor- 
mation related  to  the  national  defense,  as  long  as  this  information  is  not 
tangible  (not  a  note,  book,  photograph,  document,  etc.).  Subsections 


37.  See  Appendix  A. 

38.  The  prohibited  act  is  to  willfully  communicate,  deliver,  transmit  or  cause  to  be 
communicated,  delivered  or  transmiiiccl.  or  attempts  the  same.  Id. 

39.  See  1950  U.S.  Code  Cong.  Si  rvki  .  3886.  3905. 

40.  See  Appendix  A. 

41.  Sees.  Rep.  No.  2369.  81st  Cong.,  :d  Scss.  8-9  (1950). 
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793(b)  and  (c)  do  nol.  on  their  face,  prohibit  the  receipt  of  "oral" 
information  relating  lo  the  national  defense.  The  item  obtafned  or  re- 
ceived, according  to  the  statute,  must  be  a  note,  codebook,  photograph, 
document,  etc.  Consequently,  a  Soviet  agent  handler  may  actually  de- 
brief an  employee  of  ihc  Atomic  Energy  Commission  concerning  the 
employee's  knowledge  of  ongoing  sensitive  A  EC  operations  without  the 
Soviet  agent  handler  violating  793(b)  or  (c). 

While  subsection  793(d)  applies  only  to  cases  where  possession,  access 
or  control  of  national  defense  data  is  lawful,  subsection  793(e)*^  is  con- 
cerned with  the  unauthorized  possession,  access  or  control  of  items  enu- 
merated in  793(d)."  Subsection  793(e)  makes  it  a  criminal  offense  for 
any  unauthorized  possessor  of  a  document,  codebook,  photograph,  etc. 
related  to  the  national  defense  to: 

either  (1)  willfully  communicate  or  cause  to  be  communicated  such 
documents  to  any  person  not  entitled  to  receive  it  or  (2)  willfully 
retain  the  document  and  fail  to  deliver  it  to  an  official  entitled  to 
.  .  .  receive  it.  The  subsection  was  added  in  1950  [to  section  793] 
because  preexisting  law  provided  no  penalty  for  the  unauthorized 
possessor  unless  demand  for  the  document  was  made.  'The  dangers 
surrounding  the  unauthorized  possession  of  such  items  are  self- 
evident,  and  it  is  deemed  advisable  to  require  their  surrender  in  such 
a  case,  regardless  of  demand,  especially  since  their  unauthorized 
possession  might  be  unknown  to  authorities  who  would  otherwise 
make  the  demand  '  S.  Rep.  No.  2369,  Pt.  1,  81st  Cong.,  2d  Sess., 
9(1950).« 

A  major  difference,  therefore,  between  a  subsection  793(d)  offense  and 
a  subsection  793(e)  offense  is  that  a  duly  authorized  demand  would  be 
a  necessary  element  of  an  offense  under  793(d),  whereas  no  such  demand 
is  necessary  in  a  793(e)  offense. 

The  public  policy  behind  subsections  793(d)  and  (e)  is  obvious.  Con- 
gress recognized  the  need  not  only  to  proscribe  surreptitious  delivery  of 
secret  information  to  foreign  nations  (espionage),  but  also  to  prevent 
damage  to  the  national  security  by  unauthorized  disclosure  of  the  type 
of  information  Congress  intended  to  protect.  "In  areas  of  basic  national 
defense  the  frequent   need   for  absolute  security  is,  of  course,  self- 


42.  See  Appendix  A. 

43.  Section  793(c)  includL>  as  protected  items  "intangible"  national  defense  informa- 
tion. See  note  4 1  supra 

44.  New  York  Times  CO   v    United  Slates.  403  U.S.  713,  737-39  (1971)  (White.  J., 
concurring). 
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evident.""  The  security  of  secret  weapons  systems,  military  troop  loca- 
tions, or  on-going  intelligence  operations  can  only  be  maintained  if 
access  to  this  information  is  limited.  From  the  point  of  view  of  national 
security,  it  makes  little  difference  as  to  how  our  present  or  potential 
enemies  acquire  protected  national  defense  information.  A  defendant 
may  never  intend  to  commit  espionage;  but  nevertheless,  his  unauthor- 
ized disclosure  may  be  disastrous."  Subsection  793(d),  therefore,  was 
enacted  not  only  to  prevent  espionage,  but  also  to  prevent  the  lawful 
possessor  of  national  defense  information  from  deciding  independently 
to  whom  he  may  disclose  such  information.  Subsection  793(e)  recog- 
nized a  similar  need  in  relation  to  unauthorized  possessors. 

Subsection  793(0*^  penalizes  any  person  who,  being  entrusted  with 
documents,  records,  equipment  or  other  information  relating  to  the  na- 
tional defense,  permits  the  loss,  theft  or  removal  of  the  same  through 
gross  negligence.  The  provision  also  makes  it  a  crime  for  anyone  en- 
trusted with  the  aforementioned  defense  data  to  fail  to  promptly  report 
its  loss,  theft  or  removal. 

A  violation  of  any  subsection  of  section  793  (including  793(g),"  which 
provides  for  a  separate  penalty  for  conspiracy  to  violate  any  of  the 
substantive  provisions  of  793)  may  result  in  a  jail  sentence  of  up  to  ten 
years,  a  ten  thousand  dollar  fine,  or  both.  Section  793  of  Title  18  also 
has  a  ten  year  statute  of  limitation  period." 

b.     18  use.  §  794. 

Section  794  is  entitled  "Gathering  or  delivering  defense  information 
to  aid  foreign  governments".  Violation  of  any  of  its  three  provisions  is 
punishable  by  death  or  by  imprisonment  for  any  term  of  years  or  life. 
Presently,  section  794  is  the  only  statute  in  the  United  States  Code  which 


45.  Id.  at  728  (Stewart,  J.,  concurring). 

46.  See  L.  Farago,  Broken  Seal,  ch.  15  (1967),  which  describes  the  unauthorized 
disclosure  of  one  of  America's  most  highly  guarded  defense  secrets— the  deciphering  of 
the  Japanese  diplomatic  code  prior  to  the  Second  World  War.  This  near  disaster  in 
American  security  was  precipitated  by  a  high-level  Slate  Department  official  who  de- 
cided without  authority  to  release  this  information. 

47.  See  Appendix  A. 

48.  Id. 

49.  While  indictments  of  most  offenses  described  in  Title  18  must,  in  absence  of 
express  provision,  be  found  within  three  years  after  the  commission  of  the  offense. 
Congress  clearly  provided  for  an  indictment  to  be  brought  at  any  time  within  ten  years 
for  violation  of  any  provision  of  section  793.  Act  of  Sept.  23,  1950,  ch.  1024,  §  19,  64 
Stat.  IOCS. 

50.  Sff  Appendix  A. 


5841 


I972J  ESPIONAGE  339 

provides  for  capital  punishment  for  crimes  relating  to  espionage." 

Subsection  794(a)  punishes  the  act  of  transmitting  or  attempting  to 
transmit  to  a  foreign  nation  data  or  equipment  related  to  the  national 
defense.  The  enumerated  items  protected  in  subsection  794(a)  are  similar 
to  those  in  subsections  793(b)  and  (c),  with  one  exception.  While  subsec- 
tions 793(b),  793(c)  and  794(a)  protect  codebooks,  documents,  photo- 
graphs, instruments,  notes,  etc.  connected  with  the  national  defense,  only 
794(a)  further  protects  intangible  "information"  relating  to  the  national 
defense."  Like  subsections  793(b)  and  (c),  subsection  794(a)  requires  the 
prosecution  to  establish  that  the  defendant,  at  the  time  of  the  violation, 
intended  to  commit  espionage."  Unlike  the  two  subsections  in  793,  how- 
ever, the  penalty  for  a  subsection  794(a)  violation  can  be  death,  although 
all  of  these  provisions  punish  the  defendant  for  the  same  unlawful  pur- 
pose. The  only  substantive  difference  between  a  section  793  violation  and 
a  subsection  794(a)  violation  is  that  the  former  punishes  taking,  copying, 
or  receiving,  while  the  latter  punishes  transmitting  defense  data  for  pur- 
poses of  espionage. 

Before  1954,  the  death  penalty  for  a  subsection  794(a)  violation  could 
only  be  applied  for  espionage  committed  during  wartime.  However,  the 
statute  has  been  amended  to  make  espionage  a  capital  offense,  irrespec- 
tive of  whether  it  is  committed  in  times  of  peace  or  war."  This  amend- 
ment also  brings  a  section  794(a)  offense  within  the  purview  of  18 
U.S.C.  §  3281,  which  provides  that  an  indictment  for  a  capital  offense 
may  be  found  at  any  lime  without  limitations." 

Subsection  794(b). ^^  which  also  provides  for  the  same  penalties  as 

51.  The  Atomic  Encrg\  Act  of  1954.  42  U.S.C.  §  2274  (1970),  provides  for  a  maxi- 
mum penalty  of  life  imprisonment  for  violations  of  the  act  "with  intent  to  injure  the 
United  States,  or  with  the  intent  to  secure  an  advantage  to  any  foreign  nation."  It  should 
also  be  pointed  out  that  a  violation  of  the  Atomic  Energy  Act  (i.e.,  unauthorized  disclo- 
sure of  restricted  atomic  data )  may  also  violate  a  number  of  provisions  of  the  espionage 
laws.  For  example.  18  U.S.C  .  §  794  (1970)  is  applicable  if  the  defendant  transmitted 
American  nuclear  secrets  to  a  foreign  nation.  See  United  States  v.  Rosenberg,  195  F.2d 
58  (2d  Cir.  1952). 

52.  See  text  accompanying  notes  39-42  supra,  concerning  the  protection  of  guarded 
information  which  is  not  physically  tangible. 

53.  A  necessary  element  of  section  794(a)  conviction  is  intent  or  reason  to  believe  that 
the  information  transmitted  v^ill  be  used  to  the  injury  of  the  United  States  or  to  the 
advantage  of  a  foreign  nation.  Gorin  v.  United  States,  312  U.S.  19  (1940);  United  States 
V.  Coplon.  88  V.  Supp.  910  (S.D.N.Y.  1949);  United  Slates  v.  Rosenberg.  195  F.2d  58 
(2d  Cir.  1952). 

54.  United  States  v.  Sobcll,  314  1  .2d  314  (2d  Cir.  1963). 

55.  See  Act  of  .Sept.  23.  I9.S0,  ch.  1024,  §  19.  64  Stat.  1005.  and  1950  U.S.  Code 
Cong.  Service  3905 

56.  See  Appendix  A 
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subsection  794(a),  is  directed  toward  warlimc  espionage.  It  requires  that 
the  defendant  collect,  record,  publish.-*'  ;;jir.municate  or  attempt  to  elicit 
information  which  might  be  useful  to  the  enemy,  regarding  troop  move- 
ments, defense  installations,  war  plans,  etc..  or  any  other  information 
relating  to  the  public  defense.  Specific  intent  to  communicate  this  knowl- 
edge to  the  enemy  is  also  required.  The  acts.  then,  include  the  communi- 
cation, collection  or  any  attempt  to  elicit,  while  the  intent  at  the  time  of 
the  act  must  have  been  to  communicate  it  to  enemies  of  the  United 
States.  Although  no  cases  have  been  adjudicated  under  this  subsection, 
a  strict  reading  of  the  statute  would  indicate  that  a  person  cannot  be 
convicted  under  794(b)  if  the  government  fails  to  prove  the  information 


57.  There  are  ten  subsections  in  sections  793  and  794.  Subsection  794(b),  however,  is 
the  only  provision  which  specifically  mentions  the  prohibited  act  of  "publishing"'pro- 
tected  information.  In  New  York  Times  Co.  v.  United  States.  403  U.S.  713  (1971),  the 
Supreme  Court  ruled  that  in  order  for  the  Government  to  obtain  an  injunction  against 
publication  of  defense  documents  by  newspapers,  the  Government  must  meet  a  very 
heavy  burden  of  showing  justification  for  the  imposition  of  such  a  prior  restraint.  A 
question  also  arose  in  New  York  Times  as  to  whether  section  793  could  apply  to 
newspapers  after  they  published  defense  information.  Justice  Douglas  pointed  out  that 
no  provision  of  section  793  mentioned  the  word  "publish;"  that  Congress  was  capable 
of  distinguishing  and  did  distinguish  between  publishing  and  communicating  in  various 
other  sections  of  the  Espionage  Act;  and  therefore  section  793  did  not  apply  to  the  press. 
Justice  Douglas'  interpretation  may  be  too  restrictive  however.  The  word  "communica- 
tion" as  used  in  subsections  793(d),  793(e)  and  794(a)  should  be  construed  to  encompass 
the  act  of  publication,  for  publishing  information  of  the  kind  Congress  meant  to  protect 
is  definitely  one  method  of  communicating  defense  information  to  present  or  potential 
enemies.  Any  other  interpretation  would  be  contrary  to  the  congressional  history  of  this 
statute.  Justice  White  wrote  in  New  York  Times  at  733-34: 

When  the  Espionage  Act  was  under  consideration  in  1917,  Congress  eliminated 
from  the  bill  a  provision  that  would  have  given  the  President  broad  powers  in  time 
of  war  to  proscribe,  under  threat  of  criminal  penalty,  the  publication  of  various 
categories  of  information  related  to  the  national  defense.  .  .  .  However,  these 
same  members  of  Congress  appeared  to  have  little  doubt  that  newspapers  would 
be  subject  to  criminal  prosecution  if  they  insisted  on  publihing  information  of  the 
type  Congress  has  itself  determined  should  not  be  revealed.  Senator  Ashurst,  for 
example,  was  quite  sure  that  the  editor  of  such  a  newspaper  "should  be  punished 
if  he  did  publish  information  as  to  the  movements  of  the  fleet,  the  troops,  the 
aircraft,  the  location  of  powder  factories,  the  location  of  defense  works,  and  all 
that  sort  of  thing."  55  Cong.  Reg.  2009(1917). 
In  addition,  subsection  793(e)  is  violated  merely  by  unauthorized  possession  of  protected 
information.  The  defendant  does  not  have  to  "publish"  or  "communicate"  in  order  to 
violate  this  provision.  "[F)rom  the  face  of  subsection  (e)  and  from  the  context  of  the 
act  of  which  it  was  part,  it  seems  undeniable  thai  a  newspaper  as  well  as  others  uncon- 
nected with  the  Government  are  vulnerable  to  prosecution  under  793(e)  if  they  communi- 
cate or  withhold  the  materials  covered  by  that  section."  New  York  Times  Co.  v.  United 
States,  403  U.S.  713,  739  n.9  (1971)  (White,  J.,  concurring). 
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defendant  collected  was  useful  to  the  enemy.  Furthermore,  the  law  does 
not  appear  to  penalize  an  individual  for  attempting  to  communicate  the 
proscribed  information.  The  statute  on  its  face  has  no  "attempt"  provi- 
sion modifying  the  words  "communicate,"  "publish,"  "record,"  or 
"collect,"  only  "elicit"  is  covered  by  an  attempt  provision. 

The  last  paragraph  of  section  794  (794(c)),"  provides  for  punishment 
for  attempted  or  actual  conspiracy  to  violate  the  substantive  subsections 
of  section  794.  The  penalties  for  conviction  under  subsection  794(c)  are 
the  same  as  those  imposed  for  violations  of  subsections  794(a)  or 
(b) — death,  life  imprisonment,  or  imprisonment  for  a  number  of  years. 

c.     What  is  national  defense  information? 

It  is  clear  that  sections  793  and  794  punish  the  crime  of  obtaining, 
collecting,  receiving,  transmitting,  losing,  etc.,  information  related  to  or 
connected  with  the  national  defense.  But  what  is  national  defense  infor- 
mation? If  a  defendant  delivers  to  a  Soviet  agent  the  Los  Angeles  tele- 
phone book,  or  a  Top  Secret  Pentagon  study  on  the  war  in  Vietnam,  it 
is  arguable  that  the  U.S.S.R.  is  obtaining  information  which  may  injure 
the  United  Slates  or  aid  the  Soviet  Union.*'  Yet,  is  the  telephone  book 
or  the  war  study  related  to  the  national  defense?  And  if  so,  are  they  the 
kind  of  information  Congress  intended  to  protect  by  enacting  the  Espio- 
nage Laws? 

Whether  a  document,  an  appliance,  or  some  other  form  of  informa- 
tion is  covered  by  the  Espionage  Laws  depends  upon  its  connection  or 
relation  to  the  national  defense.  The  Supreme  Court  has  ruled  that  the 
question  of  the  connection  of  the  information  with  the  national  defense 
"is  a  question  of  fact  to  be  determined  by  the  jury  as  negligence  upon 
disputed  facts  is  determined."*"  A  jury  of  twelve  laymen,  and  not  a 
government  official  (or  bureaucrat)  decides  the  sensitivity  of  the  particu- 
lar information  in  question,  regardless  of  whether  the  government  has 
classified*'  the  information  as  "confidential,"  "Secret,"  or  "Top  Se- 

58.  See  Appendix  A. 

59.  In  intelligence  work,  telephone  books  may  be  very  important.  For  example,  Soviet 
intelligence  obtains  the  name  of  an  American  with  access  to  national  defense  secrets  who 
may  be  susceptible  to  blackmail.  But  to  find  him  in  our  country  of  two  hundred  million 
may  be  impossible.  The  KGB  library,  however,  probably  contains  telephone  books  for 
all  the  major  cities  in  the  United  States.  A  thorough  perusal  of  these  books  may  locate 
the  address  of  this  polcnlial  espionage  source. 

60.  SeeGotxn  v.  United  Stales,  312  U.S.  19,  33  (1940). 

61.  The  term  "classified  information"  is  not  mentioned  in  sections  793  or  794.  Pro- 
tected information  is  only  described  as  information  or  things  relating  to  the  national 
defense. 
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cret.""  The  prosecution  must  attempt  to  convince  the  jury  that  the 
information  disclosed,  transmitted,  or  possessed  was  information  con- 
nected with  or  related  to  our  military,  naval  and  air  establishments  and 
related  activities  of  national  preparedness."  The  government  must  allow 
the  jury  to  examine  the  documents,  hear  witnesses  testify  as  to  their 
contents,  and  explain  their  significance  to  the  national  defense  of  our 
country.  In  the  Gorin  case,"  for  example,  the  defendant  was  accused  of 
transmitting  to  a  Soviet  agent  American  naval  intelligence  reports  relat- 
ing to  Japanese  activities  in  the  United  States.  The  prosecution  success- 
fully convinced  the  jury  that  since  these  reports  "gave  a  detailed  picture 
of  counter-espionage  work  of  naval  intelligence  ...  a  foreign  govern- 
ment with  possession  of  this  information  would  be  in  a  position  to  use 
it  either  for  itself  .  .  .  or  as  a  check  upon  this  country's  efficiency  in 
ferreting  out  foreign  espionage  .  .  •.  and  the  reports,  in  short,  are  a  part 
of  this  nation's  plans  for  armed  defense. "•* 

Although  it  is  the  function  of  the  jury  to  determine  whether  the  infor- 
mation is  connected  with  the  national  defense,  the  function  of  the  court 
is  to  instruct  the  jury  as  to  what  kind  of  information  is  protected  by  the 
statute.**  The  Supreme  Court  has  approved  the  following  instructions  as 
proper  definitions  of  national  defense:  "National  defense  .  .  .  is  a  ge- 
neric concept  of  broad  connotations,  referring  to  the  military  and  naval 
establishments  and  the  related  activities  of  national  preparedness."*' 
Thus,  the  term  'national  defense'  has  been  held  to  include  all  matters 
directly  and  reasonably  connected  with  the  defense  of  our  nation  against 
our  enemies.  "The  connection  must  not  be  a  strained  one  or  an  arbitrary 
one.  The  relationship  must  be  reasonable  and  direct."*"  The  statute  is 


62.  See  United  States  v.  Drummond,  354  F.2d  132,  152  (2d  Cir.  1965),  wherein  the 
court  stated,  "Moreover,  to  prevent  the  [classification]  legend  from  prejudicing  the 
defendant's  right  to  a  jury  determination  on  the  character  of  the  documents,  the  trial 
court  [properly]  warned  the  jury,  'whether  any  given  document  relates  to  the  national 
defense  of  the  United  States  is  a  question  of  fact  for  you  to  decide.  It  is  not  a  question 
of  how  they  are  marked.* " 

63.  United  States  v.  Drummond.  354  F.2d  132  (2d  Cir.  1965). 

64.  Gorin  v.  United  States,  312  U.S.  19  (1940). 

65.  /</.at29. 

66.  Id. 

67.  /rf.at28. 

68.  Id.  at  30-31.  It  is  questionable  whether  FBI  documents,  classified  as  Confidential, 
Secret,  or  Top  Secret  would  be  protected  under  sections  793  and  794  if  the  information 
contained  therein  dealt  exclusively  with  internal  security  matters  (i.e.,  student  protest, 
racial  extremists,  left-wing  radicals,  etc.).  The  information  to  be  protected  must  be 
reasonably  and  directly  related  to  the  defense  of  our  nation  against  our  present  or 
potential  foreign  enemies.  The  courts  may  find  any  allegation  that  documents  pertaining 
to  internal  security  are  directly  related  to  the  national  defense  to  be  "strained  and 
arbitrary." 
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not  construed  therefore,  to  protect  only  that  information  which,  if  dis- 
closed, would  result  in  grave,  immediate  or  irreparable  injury  to  our 
nation."  The  fact  that  the  information  is  reasonably  and  directly  con- 
nected with  the  national  defense  is  sufficient."  However,  no  one  can  be 
convicted  of  violating  sections  793  and  794  if  the  information  was  made 
available  to  the  public  by  the  Government;  or  if  the  Government  did  not 
attempt  to  restrict  its  dissemination;  or  if  the  information  was  available 
to  everyone  from  lawfully  accessible  sources."  Consequently,  one  does 
not  violate  the  espionage  laws  by  delivering  the  Los  Angeles  telephone 
book  to  a  Soviet  agent. 

The  statute  also  requires  that  the  defendant  must  have  acted  in  bad 
faith.  The  penalties  only  apply  when  the  prosecution  can  establish 
scienter.''^  Furthermore,  the  Government  must  establish  in  a  subsection 
794(a),  793(b),  and  793(c)  violation  that,  at  the  time  of  the  principal  act, 
the  defendant  did  intend  (or  had  reason  to  believe)  that  the  information 
would  be  used  to  the  injury  of  the  United  States  or  to  the  advantage  of 
a  foreign  nation."  The  government  is  not  required  to  prove  that  the 
United  States  was  injured,^*  or  that  the  information  obtained  was  to  be 
used  to  the  injury  of  the  United  States,  or  that  the  advantage  to  a  foreign 
nation  was  an  advantage  as  against  the  United  States."  Nor  is  the 
Government  required  to  establish  that  the  intent  was  both  to  injure  the 
United  States  and  to  give  an  advantage  to  a  foreign  nation."  The  statute 
reads  in  the  alternative.  The  evil  punished  is  the  obtaining,  receiving, 
transmitting,  etc.  of  national  defense  information  with  the  intent  either 
to  injure  the  United  States  or  to  benefit  another  nation." 

The  law  makes  no  distinction  between  friendly,  neutral  and  unfriendly 
countries."  Technically,  it  is  as  much  a  crime  to  transmit  proscribed 
information  to  Great  Britain,  Canada,  France  or  Israel  as  it  is  to  the 


69.  See  New  York  Times  Co.  v.  United  States.  403  U.S.  713  (1971). 

70.  "The  document  need  not  in  fact  be  vitally  important  or  actually  injurious.  The 
document  or  information  must  be,  however,  connected  with  or  related  to  the  national 
defense."  Gorin  v.  United  States,  1 1 1  F.2d  712,  717  (9th  Cir.  1940). 

71.  United  States  v.  Heine,  151  F.2d  813  (2d  Cir.  1945). 

72.  See  note  30  supra. 

73.  See  note  10  supra;  United  States  v.  Rosenberg,  195  F.2d  583  (2d  Cir.  1952).  This 
requisite  intent  is  not  a  necessary  element  in  a  section  793(d),  (e)  or  (0  violation. 

74.  United  States  v.  Rosenberg,  195  F.2d  583  (2d  Cir.  1952). 

75.  See  note  30  supra. 

76.  See  note  63  supra. 

77.  See  note  30  supra. 

78.  See  notes  30  &  74  supra. 
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U.S.S.R.,  North  Vietnam,  or  the  People's  Republic  of  China."  Mo- 
reover, the  offenses  described  in  sections  793  and  794  have  been  held  to 
be  distinct  from  the  crime  of  treason  as  defined  by  article  III.  section  3 
of  the  United  States  Constitution.*"  Thus,  defendants  indicted  under 
these  laws  are  not  entitled  to  the  constitutional  safeguards  peculiar  to 
prosecutions  for  treason.*' 

Without  doubt,  a  key  issue  in  the  unauthorized  release  of  the  "Penta- 
gon Papers"  is  whether  these  documents  are  of  the  type  Congress  in- 
tended to  protect  through  passage  of  the  Espionage  Act.  When  Congress 
considered  the  Espionage  Bill  in  the  war  year  of  1917,  a  provision  which 
would  have  given  the  President  broad  power  to  censor  publication  of 
information  dealing  with  the  national  defense  was  rejected.  Congress,  of 
course,  recognized  the  need  to  restrict  from  dissemination  certain  kinds 
of  information  related  to  the  defense  of  the  United  States,  but  it  did  not 
want  to  limit  or  restrict  all  discussion,  comment,  or  criticism  of  the  acts 
or  policies  of  the  government  or  its  representatives.  Running  throughout 
the  debate  on  presidential  power  to  censor  the  press  was  the  theme  that 
the  Espionage  Laws  should  not  be  utilized  to  prevent  the  American 
electorate  from  obtaining  information  relating  to  the  conduct  of  the  war 
or  governmental  mismanagement.*^  Congress  obviously  realized  that  in 
order  to  have  a  properly  functioning  democracy  where  intelligent  discus- 
sion, comment  and  criticism  of  the  Government  could  occur,  the  public 
must  not  be  denied  access  to  certain  information  essential  to  an  enlight- 
ened citizenry.  Thus,  the  Espionage  Laws  were  enacted  specifically  to 

79.  "The  section  as  enacted  necessarily  implies  that  there  are  some  kinds  of  informa- 
tion 'relating  to  the  national  defense'  which  must  not  be  given  a  friendly  power,  not  even 
an  ally,  no  matter  how  innocent,  or  even  commendable  the  purpose  of  the  sender  may 
be."  United  States  v.  Heine,  151  F.2d  813,  815  (2d  Cir.  1945). 

80.  See  note  74  supra. 

81.  See  note  63  supra.  In  a  trial  for  treason,  the  Government  must  prove  an  overt 
act  of  treason  by  the  testimony  of  two  witnesses,  or  a  confession  in  open  court. 

82.  See  remarks  of  Congressmen  Dyer,  55  Cong.  Rec.  1753  (1917),  wherein  it  is 
stated:  "I  do  not  want  to  see  the  press  of  our  country  bridled  or  prevented  from  publish- 
ing full  and  complete  criticisms  of  the  President  as  Commander  in  Chief  ...  or  the 
Secretary  of  War  .  .  .  and  other  officials  concerning  the  conduct  of  this  war.  I  know 
something  about  the  conditions  that  prevailed  during  the  Spanish-American  War;  and 
if  we  had  not  had  men  who  were  brave  like  Colonel  Roosevelt  and  the  editors  of  the 
great  press  of  the  country,  to  expose  the  scandals  connected  with  that  war,  ...  we 
would  have  suffered  much  more." 

5cf  remarks  of  Congressman  Dowell.  55  Cong.  Rtc.  1753  (1917),  wherein  it  is  stated: 
If  some  officer  who  has  the  responsibility  of  caring  for  the  men  .  .  .  were 
unfaithful,  the  mouths  of  those  who  have  the  facts  should  not  be  closed.  The 
dereliction  of  duty  .  .  .  should  not  be  hid  behind  a  statute  prohibiting  his  exposure 
because  forsooth  it  might,  in  the  opinion  of  someone,  be  useful  to  the  enemy. 


5847 


-19721  ESPIONAGE  345 

protect  vital  defense  information,  the  dissemination  of  which  could  af- 
fect America's  ability  to  defend  itself.  The  type  of  information  to  be 
protected,  according  to  Senator  Ashurst,  dealt  with  "the  movement  of 
the  fleet,  the  troops,  the  aircraft,  the  location  of  powder  factories,  the 
location  of  defense  works,  and  all  that  sort  of  thing."" 

The  courts  have  also  construed  protected  national  defense  information 
as  information  related  to  our  military  preparedness,*^  all  matters  con- 
cerned with  the  defense  of  our  nation  against  our  enemies,  or  informa- 
tion related  to  the  usefulness,  efficiency  or  availability  of  any  place  or 
thing  needed  for  the  defense  of  the  United  States  of  America.**  Ob- 
viously the  courts  are  referring  to  foreign  enemies.  The  courts  have 
further  cautioned  against  strained  and  arbitrary  interpretations  to  con- 
nect the  things  or  places  protected  with  the  "national  defense." 

Surely  the  type  of  information  which  Congress  intended  to  protect 
dealt  with  such  things  as  current  military  plans  (the  premature  dissemi- 
nation of  which  could  cause  the  death  of  soldiers)  on-going  intelligence 
channels  and  operations  (to  include  the  use  of  sensitive  sources  and 
methods),  strategic  weapons  systems,  and  secret  locations  of  missiles  or 
bombers.  The  Espionage  Laws  should  never  be  used  to  conceal  the 
decision-making  process  of  government  (unless  it  relates  to  the  kind  of 
information  Congress  intended  to  restrict),  embarrassing  information 
concerning  past  and  present  administrations,  or  current  operations 
which  are  known  by  other  nations  but  not  by  the  American  people. 

In  the  area  of  international  diplomacy  and  the  maintenance  of  foreign 
negotiations,  the  need  for  confidentiality  and  secrecy  is  apparent.  Yet 
there  is  evidence  that  sections  793  and  794  may  not  apply  to  information 
of  this  category.  There  are  eight  sections  in  the  chapter  on  espionage  and 
censorship  (ch.  37,  tit.  18,  sees.  792-799).  Each  section  is  concerned  with 
some  form  of  illegal  activity  the  result  of  which  might  be  the  unauthor- 
ized dissemination  of  information  related  to  the  national  defense.  No- 
where in  Chapter  37  is  there  a  prohibition  against  disclosing  information 
"related  to  or  connected  with"  international  relations,  foreign  affairs  or 
the  like.  Chapter  45  of  Title  18,  entitled  "Foreign  Relations,"  deals  with 
this  area.  Therefore,  it  is  apparent  that  Congress  was  capable  of  distin- 
guishing between  these  two  distinct  governmental  responsibili- 
ties— national  defense  and  the  conduct  of  foreign  affairs.  The  unauthor- 
ized dissemination  of  confidential  information  relating  to  foreign  policy, 
diplomatic  negotiation  and  international  relations  may  result  in  great 


83.  55  Cong.  Reg.  2009  (1917)  (remarks  of  Senator  Ashurst). 

84.  See  note  63  supra. 

85.  5cc  note  30iMpra. 
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harm  to  the  nation  (".  .  .  the  death  of  soldiers,  the  destruction  of  alli- 
ances, the  greatly  increased  difficulty  of  negotiations  with  our  ene- 
mies."**). Such  disclosures  may  even  affect,  in  an  indirect  way,  the 
ability  of  the  nation  to  defend  itself.  But  many  things  affect  the  national 
defense  in  an  indirect  way.  For  example,  Stewart  Alsop  writing  in 
Newsweek,**^  intimates  that  the  U.S.  Army  may  be  too  weak  to  defend 
the  nation  as  a  result  of  the  debilitating  affects  of  our  social  climate — 
indiscriminate  drug  abuse,  racial  tension,  and  the  youth  culture's  re- 
sistance to  organized  discipline. 

If  present  laws  are  insufficient  to  protect  guarded  information  con- 
cerning the  conduct  of  foreign  policy,  the  executive  branch  can  propose 
to  Congress  new  provisions  for  Chapter  37,  Title  18;  alternatively  it  can 
enforce  its  own  regulations  promulgated  to  protect  the  confidentiality  of 
its  foreign  policy.  The  espionage  laws  should  not  be  construed  to  go 
beyond  their  purpose  of  protecting  information  related  to  the  national 
defense,  at  least  in  the  absence  of  clear  congressional  intent.  After  all, 
we  are  dealing  in  an  area  contiguous  to  first  amendment  rights  and  the 
basic  need  of  a  democratic  nation  to  have  an  enlightened  and  knowledge- 
able electorate. 

II.    Conspiracy 

The  crime  of  espionage  is  difficult  to  prove.  By  its  very  nature,  clan- 
destine intelligence  operations  demand  total  discretion  and  utmost  se- 
crecy. Conspirators  make  elaborate  attempts  to  prevent  detection,*'  and 
various  precautions  are  used  to  enhance  security.  For  example,  meetings 
between  intelligence  control  officers*"  and  their  subordinate  agents  occur 
infrequently,  and  members  of  a  network  are  not  permitted  to  know  one 
another's  identity  (compartmentation).*'  To  minimize  the  need  for  per- 
sonal contact,  various  devices  (such  as  microdots,'"  dead  drops,"  invisi- 


86.  New  York  Times  Co.  v.  United  Slates,  403  U.S.  713,  762  (1971)  (Blackman.  J,. 
dissenting). 

86.1.  Newsweek,  Oct.  11,  1971.  at  108. 

87.  See  United  Stales  v.  Abel,  258  F.2d  485  (2d  Cir.  1958). 

88.  Intelligence  control  officers,  also  called  case  officers  or  agent  handlers,  are  usually 
professional  intelligence  staff  officers  who  arc  attached,  under  cover,  to  a  diplomatic 
mission,  embassy,  or  an  official  trade  organization.  These  officers  recruit  and  control 
local  agents  who  have  access  to  important  information.  See  D.  Wise  &  T.  Ross.  The 
Invisible  Government,  ch.  17  (1964). 

89.  See  note  8  supra. 

90.  A  microdot  is  a  speck  of  film  slightly  larger  than  a  pinhead.  Through  special 
microdot  photography,  an  entire  page  can  be  reduced  to  the  size  of  a  period  at  the  end 
of  a  sentence  and  easily  concealed  in  a  letter  or  package.  See  L.  Farago.  Broken  Seal, 
ch.  8  (1967). 
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ble  writing  material."  high  speed  agent  radios,"  etc.)  are  utilized  to 
transmit  espionage  data,  and  agents  may  operate  for  years  witTiout  being 
apprehended." 

Because  intelligence  operations  are  carried  out  with  a  high  degree  of 
sophisticated  clandestinity.  it  is  not  always  possible  for  the  Government 
to  prove  that  a  defendant  in  fact  did  commit,  or  attempt  to  commit, 
espionage.  In  the  Abel  case,"  for  example,  the  prosecution  could  not 
establish  that  this  Soviet  "illegal"  intelligence  officer,"  or  his  col- 
leagues, ever  attempted  to  transmit  to  the  U.S.S.R.  any  information 
related  to  the  national  defense.  However,  Congress  foresaw  the  problem 
of  proving  espionage.  It  enacted  conspiracy  provisions,"  which  make  it 

91.  A  dead  drop  is  a  hiding  place  used  to  transmit  messages  without  agents  having 
to  make  contact,  an  example  of  which  is  a  space  behind  a  loose  brick  where  messages 
can  be  left. 

92.  Sc<' Aldouby  &  Ballinger,  The  Shattered  Silence,  ch.  6  (1971). 

93.  See  Hill,  The  ABC's  of  Espionage,  ch.  6  (1966). 

94.  For  an  example  of  a  long-term,  successful  Soviet  high-level  penetration  of  a 
Western  Government,  see  B.  Page,  D.  Leitch,  &  P.  Knightley,  The  Philby 
Conspiracy,  (1968).  It  should  be  noted  that  the  establishment  of  an  efficient  counter- 
espionage service  does  not  always  guarantee  the  detection  of  foreign  espionage.  Soviet 
intelligence  operations  are  extremely  difficult  to  detect  and  in  fact,  most  cases  are  only 
broken  after  a  Soviet  intelligence  officer  defects  to  the  West,  bringing  with  him  informa- 
tion leading  to  the  arrest  of  agents  in  the  employment  of  the  U.S.S.R.  SffThe  Washing- 
Ion  Post,  Oct.  17,  1967,  at  1.  col.  6.  which  describes  the  defection  of  a  Russian  intellig- 
ence officer  (Lt.  Col.  Yevgeniy  Y.  Runge)  and  the  subsequent  neutralization  of  two 
espionage  networks  in  West  Germany. 

95.  See  note  87  supra. 

96.  The  vast  network  of  spies  working  for  the  Soviet  Union  is  under  the  control  of 
"legal"  and  "illegal"  professional  Soviet  intelligence  officers.  "Legals"  are  attached 
to  embassies,  missions,  and  trade  organizations  under  the  cover  of  various  official 
positions  (cultural  attaches,  trade  representatives,  chauffeurs,  etc.).  Most  Soviet  espio- 
nage networks  are  directed  by  these  "legals." 

"Illegals"  are  usually  Soviet  nationals  who  are  trained  to  look  and  act  like  Ameri- 
cans. They  enter  the  country  illegally  and  operate  secretly.  In  event  of  war  or  diplomatic 
rupture,  "legal"  intelligence  officers,  due  to  their  official  cover,  must  return  to  the  Soviet 
Union;  "illegals"  remain.  However,  "illegals"  are  difficult  to  replace  if  captured.  Soviet 
Intelligence,  therefore,  prefers  that  these  "illegals"  not  expose  themselves  to  unnecessary 
risks,  and  most  are  ordered  not  to  engage  in  espionage.  Rather,  these  "sleeper  agents" 
spend  their  tours  living  their  cover  as  Americans  and  prepare  for  the  eventuality  of  war 
or  diplomatic  break.  At  that  time,  "illegals"  would  assume  control  of  Soviet  espionage 
networks  presently  directed  by  legal  intelligence  officers.  Because  most  "illegals"  spend 
their  tours  in  the  United  Slates  without  committing  espionage  (just  preparing  for  such 
an  eventuality),  the  Government  attempts  to  prosecute  under  charges  of  conspiracy.  See 
N.Y.  Times.  Nov.  10,  1967,  at  1,  cols.  3  &  4;  D.  Wise  &  T.  Ross.  The  Espionage 
ESTABl.isiiMiNT.ch.  2  (1967);TiME,Oct.  II,  1971,  at  41-45. 

97.  I8U.S.C.  §§  793(g)  &  794(c)  (1970). 
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a  crime  for  two  or  more  persons  to  conspire  to  violate  the  substantive 
provisions  of  the  Espionage  Laws.  <. ^ucniiy,  the  Government's  fail- 
ure to  show  actual  or  attempted  espionage  on  the  part  of  Abel  did  not 
result  in  his  acquittal." 

The  essence  of  the  crime  is  the  joining  together  of  two  or  more  people 
in  an  agreement,  with  the  intent  and  purpose  of  committing  some  viola- 
tion of  the  Espionage  Laws  in  the  future.*'  It  is  enough  that  the  minds 
of  the  parties  unite  in  an  understanding,  with  a  single  design  to  accom- 
plish a  common  unlawful  objective.  It  can  be  proven  by  circumstantial 
evidence  or  by  deduction  from  facts  from  which  the  natural  inference 
arises  that  overt  acts  were  in  furtherance  of  a  common  design."" 

In  United  States  v.  Abel,^^^  the  prosecution  was  unable  to  prove  that 
the  defendant  did  obtain  or  transmit  prohibited  information  to  a  foreign 
country,  and  thus  could  not  show  directly  whether  the  information  Abel 
attempted  to  obtain  was  from  lawful  or  unlawful  sources.  Yet,  the  court 
held  that  the  testimony  of  his  fellow  conspirator,  plus  the  espionage 
equipment  found  in  his  apartment,  provided  sufficient  evidence  from 
which  a  jury  could  infer  that  Abel  did  conspire  to  violate  the  Espionage 
Acts. 

The  prosecution  must  also  show  that  the  defendant  knowingly  asso- 
ciated himself  with  the  conspiracy  and  the  criminal  purpose.'"*  One  is 
only  liable  for  the  fair  import  of  the  concerned  purposes  and  agreements 
as  he  understands  them.'"^  However,  once  the  defendant  joins  the  con- 
spiracy, any  acts  of  the  conspirators,  done  to  further  the  criminal  objec- 
tive, are  binding  on  him."* 

If  one  attempts  to  tansmit  prohibited  information  to  a  foreign  country 
without  prior  agreement  with  another,  the  defendant  does  not  violate 
sections  793(g)  or  794(c)."''  A  common  design  by  at  least  two  individuals 
is  essential.  Moreover,  to  violate  the  conspiracy  provisions  of  the  espio- 
nage laws,  one  of  the  conspirators  must  perform  some  act  to  effect  the 
objective  of  the  conspiracy.'"*  Mere  conspiracy  is  not  enough.  One  must 


98.  See  note  87  supra. 

99.  United  Slates  v.  Copion,  88  F.  Supp.  912  (S.D.N.Y.  1949);  United  Stales  v. 
Gordon.  138  F.2d  174  (7th  Cir.  1943). 

100.  Id. 

101.  258  F.2d  485  (2d  Cir.  1958). 

102.  See  note  63  supra. 

103.  Id. 

104.  Id. 

105.  United  Stales  V.  Copion.  88  F.  Supp.  912  (S.D.N.Y.  1949). 

106.  Pierce  v.  United  Slates.  252  U.S.  239  (1920). 
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perform  an  act.  The  act  does  not  have  to  be  illegal  in  itself,'"  or  need  to 
be  an  act  forbidden  by  the  statute. '"* 

Although  it  is  legal  to  perform  a  common  act  (such  as  purchasing  a 
camera),  if  the  act  is  performed  for  purposes  to  further  the  conspiracy, 
criminal  responsibility  accrues  under  the  conspiracy  provisions.  This  is 
true  even  if  no  actual  attempt  is  made  to  accomplish  the  objects  prohib- 
ited by  sections  793  and  794.'"' 

Finally,  the  Government  does  not  have  to  bring  conspiracy  charges 
against  a  suspected  spy  under  793(g)  or  794(c).  Section  371  of  Title  18 
of  the  United  States  Code  makes  it  illegal  for  anyone  to  conspire  to 
violate  any  statute  of  the  United  States.  A  prosecution  can  be  main- 
tained under  this  general  conspiracy  statute  even  if  the  substantive  crime 
has  its  own  conspiracy  provision."" 

III.    Constitutionality  OF  THE  Espionage  Laws 

The  provisions  of  Sections  793  and  794  which  require  intent  to  com- 
mit espionage  as  a  requisite  element  of  the  crime  have  been  upheld  as 
constitutional.'"  In  Rosenberg  v.  United  States,^^^  the  court  ruled  that 
the  communication  of  secret  defense  material  to  a  foreign  nation  cannot, 
by  any  "far-fetched  reasoning,  be  included  within  the  area  of  first 
amendment  protected  free  speech."'"  The  courts  have  also  rejected  argu- 
ments that  these  provisions  are  unconstitutional  because  of  vagueness."* 
The  words  "national  defense,"  as  employed  in  the  act,  have  been  inter- 
preted as  having  a  well  understood  connotation.'"  The  Supreme  Court 
has  opined  that  the  Espionage  Laws  were  sufficiently  definite  in  describ- 
ing the  conduct  prohibited  so  as  not  to  deprive  a  person  of  the  ability  to 
predetermine  whether  a  contemplated  action  is  criminal."*  Justice  Reed, 
in  Gorin  v.  United  States,*"  said,  "|T]he  obvious  delimiting  words  in 
the  statute  are  those  requiring  'intent  or  reason  to  believe  that  the  infor- 
jnation  to  be  obtained  is  to  be  used  to  the  injury  of  the  United  States, 
or  to  the  advantage  of  any  foreign  nation.'  This  requires  those  prose- 

107.  Id. 

108.  Farnsworth  v.  United  States.  98  F.2d  541  (5th  Cir.  1938). 

109.  Id. 

1 10.  See  note  105  supra;  United  States  v.  Offutt,  127  F.2d  336  (D.C.  Cir.  1942). 

111.  See  notes  30  &  74  supra. 

1 12.  See  note  74  supra. 

113.  Id. at59l. 

1 14.  See  note  1 1 1  supra. 

1 15.  See  note  30  supra. 

116.  Id. 

117.  Id. 
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cuted  to  have  acted  in  bad  faith.  The  sanctions  apply  only  when  scienter 
is  established.""* 

It  is  therefore  the  opinion  of  the  Supreme  Court  that  the  espionage 
provisions  of  793  and  794  are  not  vague.  The  defendant  must  realize  his 
activities  are  unlawful.  If  the  Government  cannot  show  the  requisite 
"bad  faith,"  there  can  be  no  conviction.  Thus,  the  Government,  in  a 
prosecution  for  espionage,  usually  elicits  testimony  concerning  a  spy- 
network's  secrecy  (i.e.  dead  drops,  clandestine  meetings,  secret  writing 
material,  etc.)  in  an  attempt  to  show  that  the  defendants  knew  they  were 
in  violation  of  law  and  were  trying  to  avoid  apprehension. 

In  United  States  v.  Coplon,"^  the  district  court  ruled  that  a  section 
793(d)  violation  (disclosure  ...  to  unauthorized  individuals)  does  not 
require  the  specific  intent  to  injure  the  United  States  or  aid  a  foreign 
nation.  According  to  that  holding,  the  requisite  intent  is  the  specific 
intent  to  transmit  national  defense  information  to  someone  not  entitled 
to  receive  it.  The  Government  does  not  have  to  prove  the  defendant 
intended  to  commit  espionage.  What,  then,  if  we  follow  the  constitu- 
tional logic  of  Gorin  v.  United  States,  is  the  requisite  scienter  for  sec- 
tions 793(d)  and  (e)  violations? 

No  cases  have  been  adjudicated  on  this  issue.  However,  the  bad  faith 
requirement  is  probably  satisfied  if  the  defendant  had  reason  to  believe 
that  the  information  was  of  a  kind  which  should  not  be  disclosed  or 
possessed,  and  yet  he  willfully  transmitted  it  to  a  person  not  entitled  to 
receive  it;  or  failed  to  return  it  on  demand — 793(d);  or  failed  to  return 
it,  regardless  of  demand — 793(e). '^"'  If  the  information  in  question  is 
classified,  the  Government's  case  should  be  made  easier  in  relation  to 
establishing  this  requisite  scienter.  For,  although  a  jury  and  not  the 
Government  determines  whether  the  information  was  in  fact  related  to 
the  national  defense,  the  legend  "Secret"  or  "Top  Secret"  places  a 
defendant  on  notice  of  the  probability  that  such  information  may  be  of 
a  kind  whose  disclosure  or  possession  is  illegal,  and  a  claim  by  the 
defendant  of  honest  belief  that  the  information  was  over-classified  may 


118.  W.  3127-28. 

1 19.  See  note  21  supra. 

120.  If  the  information  allegedly  disclosed  or  possessed  is  not  of  the  type  described 
in  section  793(d)  and  (e)  as  documents,  code  books,  photographs,  instruments,  or  other 
physical  items,  but  is  "intangible"  information,  the  Government  apparently  has  an 
additional  element  to  prove.  As  with  the  former  kind  of  information,  the  Government 
must  establish  the  above  described  scienter.  With  the  latter,  however,  the  Government 
must  also  prove  that  the  defendant  had  reason  to  believe  that  the  "intangible"  informa- 
tion he  possessed  could  be  used  to  the  injury  of  the  United  Slates  or  the  advantage  of 
any  foreign  nation.  See  text  accompanying  notes  39-42  supra. 


5853 


r972]  ESPIONAGE  351 

not  be  sufficient  if  a  jury  determines  that  the  information  in  fact  related 
to  the  national  defense. 

•  A  criminal  statute  must  be  sufficiently  definite  to  give  notice  of  the 
required  conduct  to  one  who  would  avoid  its  penalties,  and  to  guide 
the  judge  in  its  application  and  the  lawyer  in  defending  one  charged 
with  its  violation.  But  few  words  possess  the  precision  of  mathe- 
matical symbols.  Most  statutes  must  deal  with  untold  and  unfore- 
seen variations  in  factual  situations,  and  the  practical  necessities 
of  discharging  the  business  of  government  inevitably  Hmits  the  spe- 
cificity with  which  legislators  can  spell  out  prohibitions.  Conse- 
quently, no  more  than  a  reasonable  degree  of  certainty  can  be 
demanded.  Nor  is  it  unfair  to  require  that  one  who  deliberately  goes 
perilously  close  to  an  area  of  proscribed  conduct  shall  take  the  risk 
that  he  may  cross  that  line.'^' 

Political  motivation,  in  the  sense  that  the  defendant  only  disclosed  the 
information  to  someone  the  defendant  believed  should  have  been  author- 
ized to  see  it  such  as  a  Senator  or  a  responsible  newspaper,  is  in  all 
probability  not  a  valid  defense  either.  Motivations  for  violation  of  the 
espionage  laws  vary.  Some  people  betray  state  secrets  primarily  for 
money,  whije  others  do  so  as  payment  for  blackmail.  A  few,  however, 
have  been  motivated  by  the  belief  that  the  people  to  whom  they  disclosed 
the  information  should  have  been  entitled  to  see  it.  For  example,  the 
Rosenbergs  were  convicted  and  executed  for  transmitting  to  Soviet  Rus- 
sia sensitive  nuclear  defense  secrets.  Surely,  the  Rosenbergs  never  con- 
sidered their  conduct  to  be  treasonous.  To  the  contrary,  it  has  been 
alleged  that  the  Rosenbergs  felt  that  the  Russians  were  entitled  to  see 
the  information  because  of  their  status  as  wartime  allies.'"  Furthermore, 
the  defendants  probably  believed  that  it  was  in  the  interest  of  all  man- 
kind that  the  Soviets  acquire  nuclear  knowledge,  for  in  the  Rosenberg's 
perception  of  world  politics,  the  capitalist  nations  would  take  advantage 
of  and  possibly  destroy  a  non-nuclear  Soviet  Union. 

Whatever  the  rationale,  an  individual's  good  faith  political  motives  do 
not  constitute  a  defense  to  prosecutions  predicated  under  the  espionage 
laws.  Congress  enacted  18  U.S.C.  §§  792-797  under  the  basic  assump- 
tion that  our  political  institutions  were  worthwhile  and  the  government 
should  have  the  ability  to  protect  sensitive  national  defense  information. 
The  Rosenbergs  did  not  concur  in  this  assumption,  and  felt  morally 
obligated  to  go  beyond  the  law. 


121.  See  note  74  supra,  at  592. 

122.  See  note  74  supra. 
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IV.    Statutory  Provisions  Prohibiting  Activities  Related  to 

Espionage 

Sections  793  and  794  of  Title  18  are  not  the  only  means  by  which 
Congress  has  attempted  to  punish  the  crime  of  disclosing  secret  national 
defense  information.  There  arc  several  other  federal  statutes  under  which 
a  person  can  be  tried  for  attempting  to  or  actually  pursuing  activities 
related  to  the  crime  of  espionage, 

a.  18  U.S.C.  §  792— Harboring  or  Concealing  Persons*^ 

This  is  a  rarely  used  section  of  the  espionage  laws.  Under  its  provi- 
sions, a  person  may  not  have  committed  espionage  and  still  receive  a 
sentence  of  up  to  ten  years  imprisonment.  Section  792  is  designed  to 
punish  anyone  who  harbors  a  person  he  believes  has  violated,  or  is  about 
to  violate,  the  provisions  of  sections  793  or  794.  However,  from  the  face 
of  section  792,  it  appears  that  it  is  not  an  offense  for  anyone  to  hide  an 
agent  who  has  failed  in  an  attempt  to  enter  a  defense  installation  with  a 
purpose  to  commit  espionage,  unless  the  defendant  who  harbored  this 
spy  knew  about  the  mission  prior  to  the  agent's  unsuccessful  attempt. 
This  is  because  section  792  does  not  make  it  a  crime  to  hide  someone 
who  attempted  to  violate  the  substantive  subsections  of  793  and  794. 
Under  section  793(a)  it  is  not  a  crime  to  attempt  (but  fail)  to  enter  a 
defense  area  with  the  intent  to  commit  espionage.  Rather,  one  must 
actually  succeed.  Consequently,  section  792  rhay  have  an  unintentional 
loop-hole  (as  of  yet,  no  case  has  been  tried  which  has  raised  this  issue). 

b.  18  use.  §§  795,  796,  797— Photographing,  Sketching  and  Pub- 
lishing Photographs  of  Defense  Objects 

Section  795  empowers  the  President  of  the  United  States  to  define 
certain  "vital  military  and  naval  installations  or  equipment  as  requiring 
protection  against  general  dissemination."'"  Once  such  equipment  or 


123.  18  U.S.C.  §  792  (1970)  provides: 

Whoever  harbors  or  conceals  any  person  who  he  knows,  or  has  reasonable 
grounds  to  believe  or  suspect,  has  committed,  or  is  about  to  commit,  an  offense 
under  sections  793  or  794  of  this  title,  shall  be  fined  not  more  than  $10,000  or 
imprisoned  not  more  than  ten  years,  or  both. 

124.  18  U.S.C.  §  795  (1970)  provides: 

(a)  Whenever,  in  the  interests  of  national  defense,  the  President  defines  certain 
vital  military  and  naval  installations  or  equipment  as  requiring  protection  against 
the  general  dissemination  of  information  relative  thereto,  it  shall  be  unlawful  to 
make  any  photograph,  sketch,  picture,  drawing,  map.  or  graphical  reprcsentatioA 
of  such  vital  military  and  naval  installations  or  equipment  without  first  obtaining 
permission  of  the  commanding  officer  of  the  military  or  naval  post,  camp,  or 
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installations  are  so  designated,  section  795  makes  it  unlawful  "to  make 
any  photograph,  sketch,  .  .  .  map  or  graphical  representation  .  .  , 
without  first  obtaining  permission  of  the  commanding  officer  ...  or 
higher  authority."  The  law  further  requires  a  prompt  submittance  of  the 
photograph  or  sketch  to  the  commanding  officer  or  higher  authority 
"for  censorship,  or  such  other  action  as  he  may  deem  necessary."'" 

Although  no  cases  have  been  adjudicated  under  this  statute,  a  strict 
reading  of  the  provisions  appears  to  raise  a  constitutional  question. 
Section  795  does  not  require  the  prosecution  to  show  that  the  defendant 
intended  to  commit  espionage.  A  person  violates  this  section  upon  tak- 
ing photos  of  certain  objects  which  have  been  designated  by  the  President 
as  objects  to  be  protected  from  general  dissemination.  In  addition,  this 
statute  does  not  even  require  that  the  defendant  possess  "reason  to 
believe"  that  such  photography  is  prohibited.  Thus,  an  innocent  artist 
who  sketches  an  American  warship  without  first  obtaining  permission 
may  be  violating  section  795.  It  would  seem,  therefore,  that  a  strict 
reading  of  the  law  would  deprive  a  person  of  due  process.  The  courts 
will  probably  interpret  the  law  to  require  minimum  intent.  Posted  signs, 
warning  the  public  against  sketching  or  photographing,  should  suffice 
as  evidence  showing  that  the  defendant  knew  or  had  reason  to  believe 
his  activity  was  prohibited. 

Another  issue  which  may  be  raised  concerns  who  may  designate  cer- 
tain objects  as  items  to  be  protected.  The  law  clearly  states  that  the 
President  is  the  "defining"  authority.  Yet,  Congress  obviously  did  not 
intend  that  the  President  of  the  United  States  personally  designate  each 
and  every  item  of  equipment  or  installation  as  objects  to  be  protected. 
Section  795  will  probably  be  interpreted  so  as  to  allow  for  the  delegation 
of  authority  to  those  commanding  officers  or  higher  authorities  respon- 
sible for  censorship  or  "such  other  action  as  may  be  deemed  necessary." 

As  with  section  795,  section  796  (which  prohibits  the  use  of  aircraft 
to  violate  section  795)  and  section  797  (which  prohibits  the  reproduction, 

station,  or  naval  vessels,  military  and  naval  aircraft,  and  any  separate  military  or 
naval  command  concerned,  or  higher  authority,  and  promptly  submitting  the 
product  obtained  to  such  commnding  officer  or  higher  authority  for  censorship 
or  such  other  action  as  he  may  deem  necessary. 

(b)     Whoever  violates  this  section  shall  be  fmed  not  more  than  $  1 ,000  or  impri- 
soned not  more  than  one  year,  or  both. 
\15.Seeid. 

The  statutory  delegation  of  presidential  authority  is  based  upon  a  United  States  court 
of  appeals  interpretation  of  an  analogous  law  dealing  with  presidential  power  to  classify 
certain  documents.  See  Scarbeck  v.  United  States.  317  F.2d  546  (D.C.  Cir.  1962). 


5856 


354  THE  AMERICAN  UNIVERSITY  LAW  REVIEW  [Vol.  21 

publication  or  dissemination  of  section  795  photos)  do  not  require  any 
specific  intent.'" 

c.     18  U.S.C.  §  798 — Information  Pertaining  to  Cryptographic  and 
Communications  Intelligence 

Section  798  of  Title  18  was  enacted  to  protect  classified  information 
relating  to  an  area  of  intelligence  in  which  the  United  States  excels; 
namely,  crypotgraphic  and  communications  intelligence.  Communica- 
tions intelligence  is  defined  by  the  statute  as  meaning  "all  procedures 
and  methods  used  in  the  interception  of  communicatons  and  the  obtain- 
ing of  information  from  such  communications  by  other  than  the  in- 
tended recipients."  The  term  "cryptographic  system"  is  defined  as  any 
method  of  secret  writing  and  any  mechanical  or  electrical  device  or 
method  used  for  the  purpose  of  disguising  or  concealing  the  contents, 
significance,  or  meaning  of  communications.'" 


126.  18  U.S.C.  §  796  (1970)  provides: 

Whoever  uses  or  permits  the  use  of  an  aircraft  or  any  contrivance  used,  or  de- 
signed for  navigation  or  flight  in  the  air,  for  the  purpose  of  making  a  photograph, 
sketch,  picture,  drawing,  map,  or  graphical  representation  of  vital  military  or 
naval  installations  or  equipment,  in  violation  of  section  795  of  this  title,  shall  be 
fmed  not  more  than  $1,000  or  imprisoned  not  more  than  one  year,  or  both. 
18  U.S.C.  §  797  (1970)  provides: 

On  and  after  thirty  days  from  the  date  upon  which  the  President  dennes  any  vital 
military  or  naval  installation  or  equipment  as  being  within  the  category  contem- 
plated under  section  795  of  this  title,  whoever  reproduces,  publishes,  sells,  or  gives 
away  any  photograph,  sketch,  picture,  drawing,  map,  or  graphical  representation 
of  the  vital  military  or  naval  installations  or  equipment  so  defined,  without  first 
obtaining  permission  of  the  commanding  officer  of  the  military  or  naval  post, 
camp,  or  station  concerned,  or  higher  authority,  unless  such  photograph,  sketch, 
picture,  drawing,  map,  or  graphical  representation  has  clearly  indicated  thereon 
that  it  has  been  censored  by  the  proper  military  or  naval  authority,  shall  be  fined 
not  more  than  $1,000  or  imprisoned  not  more  than  one  year,  or  both. 

127.  18  U.S.C.  §  798  (1970)  provides: 

(a)  Whoever  knowingly  and  willfully  communicates,  furnishes,  transmits,  or  other- 
wise makes  available  to  an  unauthorized  person,  or  publishes,  or  uses  in  any  manner 
prejudicial  to  the  safety  or  interest  of  the  United  States  or  for  the  benefit  of  any  foreign 
government  to  the  detriment  of  the  United  States  any  classified  information— 

(1)  concerning  the  nature,  preparation,  or  use  of  any  code,  cipher,  or  crypto- 
graphic system  of  the  United  States  or  any  foreign  government;  or 

(2)  concerning  the  design,  constuction,  use,  maintenance,  or  repair  of  any 
device,  apparatus,  or  appliance  used  or  prepared  or  planned  for  use  by  the  United 
Slates  or  any  foreign  government  for  cryptographic  or  communication  intelligence 
purposes;  or 

(3)  concerning  the  communication  intelligence  activities  of  the  United  States 
or  any  foreign  government;  or 
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Intercepting,  cryptoanalyzing,  and  traffic  analyzing  the  messages  of 
foreign  nations  is  highly  sensitive  intelligence  work.  Little  published 
information  is  available  about  this  field,  but  it  is  known  that  the  United 
States  maintains  an  extensive  communications  intelligence  organization 
designated  as  the  National  Security  Agency  (NSA).  NSA  is  larger  and 
more  expansive  than  the  CIA.'"  NSA's  function  is  to  make  and  break 
secret  codes;  intercept  and  read  all  foreign  radio  traffic;  and  assure  the 
security  of  American  communications.'?  , 

(4)    obtained  by  the  process  of  communication  intelligence  from  the  communi- 
cations of  any  foreign  government,  knowing  the  same  to  have  been  obtained  by" 
such  processes  - 
Shall  be  fined  not  more  than  $  10,000  or  imprisoned  not  more  than  ten  years,  or  both. 

(b)  As  used  in  subsection  (a)  of  this  section — 

The  term  "classified  information"  means  information  which,  at  the  lime  of  a  viola- 
tion of  this  section,  is.  for  reasons  of  national  security,  specifically  designated  by  a 
United  States  Government  Agency  for  limited  or  restricted  dissemination  or  distribu- 
tion; 

The  terms  "code."  "cipher,"  and  "cryptographic  system"  include  in  their  meanings, 
in  addition  to  their  usual  meanings,  any  method  of  secret  writing  and  any  mechanical 
or  electrical  device  or  method  used  for  the  purpose  of  disguising  or  concealing  the  con- 
tents, significance,  or  meanings  of  communications; 

The  term  "foreign  government"  includes  in  its  meaning  any  person  or  persons  acting 
or  purporting  to  act  for  or  on  behalf  of  any  faction,  party,  department,  agency,  bureau, 
or  military  force  of  or  within  a  foreign  country,  or  for  or  on  behalf  of  any  government 
or  any  person  or  persons  purporting  to  act  as  a  government  within  a  foreign  country, 
whether  or  not  such  govcrnmenl  is  recognized  by  the  United  States; 

The  term  "communication  intelligence"  means  all  procedures  and  methods  used  in 
the  interception  of  communications  and  the  obtaining  of  information  from  such  commu- 
nications by  other  than  the  intended  recipients; 

The  term  "unauthorized  person"  means  any  person  who,  or  agency  which,  is  not 
authorized  to  receive  information  of  the  categories  set  forth  in  subsection  (a)  of  this 
section,  by  the  President,  or  by  the  head  of  a  department  or  agency  of  the  United  States 
Government  which  is  expressly  designated  by  the  President  to  engage  in  communication 
intelligence  activities  for  the  United  States. 

(c)  Nothing  in  this  section  shall  prohibit  the  furnishing,  upon  lawful  demand,  of 
information  to  any  regularly  constituted  committee  of  the  Senate  or  House  of  Represent- 
atives of  the  United  Stales  of  America,  or  joint  committee  thereof. 

(^  128.  The  National  Security  Agency  (NSA) employs  close  to  16,000  people,  maintains 
2,000  listening  posts  around  the  world  (including  such  famous  ships  as  the  USS  Liberty, 
which  was  strafed  by  the  Israeli  Air  Force  during  their  1967  June  War,  and  the  USS 
Pueblo,  which  was  captured  off  North  Korea  in  January  1968),  and  is  credited  with  the 
ability  of  deciphering  all  communist  bloc  electronic  traffic,  along  with  intercepting  the 
signals  of  all  Soviet  missile  countdowns.  By  picking  up  and  analyzing  millions  of  elec- 
tronic emanations  everyday,  the  NSA  can  locate  and  monitor  all  foreign  military  instal- 
latons,  ships,  rocket  batteries,  troop  movements,  plane  flights,  etc.  See  Newsweek,  Feb. 
5.  1968,  at  18;  D  Wisi  &  T.  Ross.  The  Invisible  Government,  ch.  14  (1964);  H. 
Ransom,  The  Inti  i  i.igi  nci  1-stablishment,  ch.  5  (1970);  D.  Kahn,  The  Code 
Breakers,  ch.  19(1967). 

129.  See  D.  Kahn.  Tin  Com  Bri  akirs.  ch.  19  (1967). 

22-184  O  -  74  -  12 
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Since  cryptographic  inrormalion  is  the  most  sensitive  information  of 
any  nation  (for  only  Ihv  '•  •^;  '•  nuoriant  messages  are  coded  and  a 
successful  monitoring  effort  produces  extremely  accurate  and  volumi- 
nous quantities  of  information)  the  yield  from  communications  intellig- 
ence can  be  spectacular.  The  United  States,  for  example,  broke  the 
Japanese  naval  code  in  World  War  II  and  won  the  battle  of  Midway, 
due  in  part  to  this  intelligence  breakthrough.  Yet  such  breakthroughs  are 
fragile,  and  can  be  easily  frustrated  if  foreign  governments  determine 
which  codes  have  been  successfully  broken,  or  what  methods  NSA  uti- 
lizes to  electronically  eavesdrop.  Dealing  as  it  does  with  super-secret 
communications  security,  with  codes,  ciphers,  and  electronic  intellig- 
ence, where  the  slightest  leak  of  seemingly  innocuous  information  may 
oftentimes  lead  to  the  total  compromise  of  a  fruitful  monitoring  effort, 
the  need  for  NSA  to  keep  its  operations  secret  is  of  utmost  imp>ortance. 

Recognizing  this  requirement  for  secrecy.  Congress  passed  18  U.S.C. 
§  798,""  which  is  designed  to  protect  "classified  information"  relating 
to  (1)  the  nature,  preparation,  or  use  of  United  States  or  foreign  codes 
or  ciphers;  (2)  the  design,  construction  and  maintenance  of  apparatus 
used  by  the  United  States  or  foreign  governments  for  cryptographic  in- 
telligence; (3)  the  communications  intelligence  activities  of  the  United 
States  or  any  foreign  government;  or  (4)  information  obtained  by  the- 
processes  of  communications  intelligence  from  the  communications  Of 
any  foreign  government  (codebreaking)."'  The  statute  defines  classified 
information  as  that  information  which  for  reasons  of  national  security 
has  been  specifically  designated  by  a  government  agency  as  information 
whose  dissemination  is  restricted.  The  statute  further  requires  that  at  the 
time  of  the  violation,  the  information  must  have  been  specifically  desig- 
nated as  classified,  the  defendant  must  have  specific  intent  to  make 
available  such  information  to  an  unauthorized  person,  or  the  defendant 
must  willfully  and  knowingly  publish  or  use  such  information  in  a  way 
as  to  prejudice  the  safety  or  interest  of  the  United  States,  or  benefit  any 
foreign  government. 

In  order  to  establish  scienter,  the  government  will  probably  be  re- 
quired to  show  that  the  defendant  had  reason  to  know  that  the  informa- 
tion was  designated  as  classified,  and  that  the  person  he  transmitted  it 
to  was  unauthorized  to  receive  such  information.  The  government  will 


130.  See  H.R.  Rep.  No.  1895,  81st  Cong..  2d  Sess.  I  (1950),  where  the  reasons  for 
enuctmenl  of  section  798  are  explained.  Ibis  congressional  report  descritics  crypto- 
graphic and  communications  intelligence  as  a  category  of  classified  matter  "which  is 
both  vital  and  vulnerable  to  an  almost  unique  degree." 

131.  See  note  1 27  supra. 
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not  be  required  to  establish,  however,  that  the  classified  information  was 
properly  classified,  or  that  it  related  to  the  national  defense. 

Because  a  successful  monitoring  effort  of  foreign  messages  and  elec- 
tronic traffic  can  produce  extremely  accurate  information,  and  in  some 
instances  provide  the  United  States  with  early  warning  indicators  con- 
cerning a  surprise  attack,"^  the  methods  and  operations  of  communica- 
tions intelligence  are  obviously  related  to  the  national  defense.  Under 
sections  793  and  794  of  the  Espionage  Laws,  national  defense  informa- 
tion is  already  protected.  Yet,  Congress  deemed  it  necessary  to  pass  a 
separate  law  guarding  classified  information  related  to  communications 
intelligence. 

The  rationale  behind  section  798  was  the  recognition  of  the  need  for 
extreme  secrecy  in  this  area.  Under  the  major  Espionage  Laws  (sections 
793  and  794)  it  is  up  to  the  jury  to  decide  whether  the  information 
transmitted  is  related  to  the  national  defense.  Thus,  the  Government 
must  describe  to  the  jury  the  kind  of  information  involved  and  the 
manner  in  which  it  relates  to  our  national  security,  and  even  permit  the 
jury  to  examine  the  documents.  Section  798,  however,  does  not  require 
this.  The  prosecution  must  only  prove  that  the  document  was  classified. 
The  Government  will  not  have  to  establish  its  relation  to  the  national 
defense,  the  contents  of  the  document,  or  whether  or  not  the  document's 
contents  should  have  been  designated  as  "classified".*"  Thus,  little  in- 
formation related  to  our  communications  intelligence  activities  has  to  be 
revealed  during  the  trial. 

From  the  face  of  the  statute,  section  798  does  not  make  it  a  crime  to 
"attempt"  to  violate  its  provisions.  The  defendant  must  succeed  in  his 
willful  transmittal  of  information  related  to  communications  intellig- 
ence. Furthermore,  unlike  sections  793  and  794,  section  798  does  not 
have  a  separate  conspiracy  subsection.  However,  it  is  conceivable  that 
one  can  be  convicted  for  conspiring  to  violate  section  798  since  section 
371  of  Title  18  (the  general  conspiracy  statute)  makes  it  a  crime  to 
conspire  to  commit  any  offense  against  the  United  States. 


132.  See  L.  Farago.  Broken  Seal,  ch.  15  (1967). 

133.  Although  no  cases  have  been  adjudicated  under  section  798,  it  is  reasonable  to 
conclude  that  the  courts  will  interpret  this  section  in  the  same  manner  as  they  have  50 
U.S.C.  §  783(b)  (1970)  (which  also  deals  with  classified  information).  See  Scarbeck  v. 
United  States,  317  F.2d  546  (DC.  Cir.  1962). 

134.  While  18  U.S.C.  §  798  (1970)  was  enacted  to  protect  our  communications 
intelligence  activities,  there  is  another  law  which  protects  our  own  diplomatic  traffic 
from  foeign  intelligence  services  by  making  it  a  crime  to  furnish  diplomatic  codes  to 
unauthorized  people.  See  18  U.S.C.   §  952  (1970). 
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d.     18  use.  §  951.22  U.S.C.  §  612— Registration  Requirements 

In  1940,  Edmund  Cark  Heine,  a  German-born  American  citizen,  was 
asked  by  the  German  Government  to  collect  and  transmit  all  informa- 
tion concerning  American  aircraft  and  automobile  production  "so  that 
the  Reich  could  be  advised  of  (America's)  defenses  in  event  of  war.""* 
Heine  complied  and  was  eventually  apprehended  by  the  FBI.  However, 
he  did  not  violate  any  major  espionage  law  (sections  792-794  of  Title  1 8). 
All  the  information  Heine  collected  came  from  legally  accessible 
sources.  Similarly,  in  1965,  a  student  at  Cornell  University  was  allegedly 
asked  by  the  Soviet  intelligence  service  to  spy  on  a  number  of  Commun- 
ist bloc  exchange  students  to  see  if  any  were  about  to  defect.  Although 
she  allegedly  cooperated  with  the  Soviet  Secret  Police,  the  student  did 
not  violate  any  of  America's  espionage  laws.  The  information  she  was 
asked  to  obtain  did  not  deal  with  America's  national  defense.  However, 
both  Heine  and  the  Cornell  student  did  violate  a  federal  provision  related 
to  the  espionage  laws — that  is,  by  failing  to  register  with  the  Secretary 
of  State  prior  to  becoming  an  agent  for  a  foreign  government,  they  both 
violated  a  law  which  makes  it  a  crime,  punishable  by  up  to  ten  years 
imprisonment  and  a  fine  of  five  thousand  dollars,  or  both,  for  failure  to 
register  prior  to  becoming  an  agent  of  a  foreign  power."*  Thus,  the  act 
of  transferring  classified  or  non-classified  information  to  a  representa* 
tive  of  a  foreign  government  may  be  sufficient  to  bring  a  defendant 
within  the  purview  of  the  statute.'"  Furthermore,  section  951  does  not 
define  "agent."  The  courts  have  interpreted  this  word  to  mean  anyone 
who  acts  directly  or  indirectly  for  the  benefit  of  a  foreign  government."* 
Thus,  all  the  prosecution  need  show  is  that  the  defendant  knowingly  and 
willfully  failed  to  register  prior  to  his  activities  and  that  his  conduct 
constituted  his  becoming  an  agent."* 

Because  of  the  general  conspiracy  provision  of  18  U.S.C.  §  371,  one 
may  also  receive  up  to  ten  years  imprisonment  for  conspiring  to  violate 
section  951.  For  example,  if  a  Soviet  intelligence  officer  persuades  an 
American  to  commit  espionage,  the  Government  can  bring  indictment 
charges  alleging  the  Soviet  and  the  American  willfully  and  knowingly 

1 35.  See  note  7 1  supra,  at  8 15. 

136.  18  use.  §  951  (1970)  provides: 

Whoever,  other  than  a  diplomatic  or  consular  officer  or  attache,  acts  in  the 
United  States  as  an  agent  of  a  foreign  government  without  prior  notification  to 
the  Secretary  of  Stale,  shall  be  fined  not  more  than  $5,000  or  imprisoned  not  more 
than  ten  years,  or  both. 

137.  United  Stales  v.  Bulenko.  384  F.2d  554  (3rd  Cir.  1967). 

138.  Id. 

139.  Id. 
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conspired  with  each  other  to  commit  offenses  against  the  United  States, 
to  wit,  to  violate  section  951.  In  a  recent  case,'*"  a  Soviet  intelligence 
officer  was  acquitted  of  a  section  951  conspiracy  violation  because  the 
Government  failed  to  prove  that  the  defendant  had  actual  knowledge  of 
the  fact  that  the  American,  who  the  Soviet  was  controlling,  had  not 
registered.  The  mere  fact  that  the  Soviet  intelligence  officer  was  familiar 
with  the  Foreign  Agents  Registration  Act  (section  951)  was  insufficient 
proof  that  he  knew  the  American  had  not  registered.'*'  If  this  knowledge 
can  be  shown,  the  Russian  intelligence  operative  may  not  only  be  guilty 
of  espionage  (attempting  to  obtain  national  defense  information)  but 
also  of  conspiracy  to  violate  section  951  of  Title  18. 

A  necessary  element  in  the  violation  of  the  substantive  crime  described 
in  section  951  is  "bad  faith."  The  defendant  must  be  aware  of  the 
statutory  requirements  of  the  registration  act.  Scienter  is  a  prerequisite 
for  conviction;  ignorance  of  the  law  is  a  valid  defense.  In  United  States 
V.  Butenko,^*^  however,  a  defendant's  mere  denial  of  knowledge  was  held 
to  be  insufficient.  The  court  ruled  that  where  cognizance  of  a  certain 
element  in  a  crime  is  a  matter  peculiarly  within  the  defendant's  own 
knowledge,  the  burden  of  going  forward  on  the  issue  is  placed  on  the 
defendant.'"  "The  evidence  from  which  the  jury  might  draw  the  infer- 
ence of  knowledge  of  the  law  is  added  or  supplemented  by  a  presumption 
that  the  defendant  knew  of  the  law."'**  Thus,  the  courts  will  hold  that 
if  there  is  a  want  of  knowledge  as  to  the  existence  of  a  registration 
statute,  this  fact  is  peculiarly  within  the  knowledge  of  the  defendant,  and 
when  the  government  established  a  prima  facie  case  (that  the  defendant 
did  not  register)  the  burden  of  adducing  evidence  to  rebut  the  presump- 
tion of  such  knowledge  rests  with  the  defendant.'** 

In  United  States  v.  Melekh,^**  a  question  was  raised  concerning  the 
constitutionality  of  section  951  because  it  may  violate  the  fifth  amend- 
ment's protection  against  self-incrimination.  The  federal  district  court 
upheld  the  law  as  being  constitutional  because  the  statute  was  concerned 
only  with  future  acts  (one  must  register  pr/or  to  his  becoming  an  agent) 
and  the  constitutional  protection  covers  only  past  activities.  In  addition, 
the  court  ruled  that  section  951  requires  all  foreign  agents  to  register, 
even  if  no  future  criminal  activity  is  anticipated.  "Such  a  statute  is  not 


140.  Id. 

141.  Id. 

142.  Id. 

143.  Id. 

144.  Edwards  v.  United  Stales.  334  F.2d  360.  366  (5lh  Cir.  1964). 

145.  Blumcnthal  v.  United  States.  88  F.2d522  (8th  Cir.  1937). 

146.  193  F.  Supp.  586  (N.D.  III.  1961 ). 
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unconslitulional  because  incidentally  il  might  be  applicable  to  one  about 
to  be  criminally  engaged."'" 

There  is  another  statutory  provision  under  which  one  can  be  charged 
for  failure  to  register  as  a  foreign  agent.  Title  22  U.S.C.  §  612(a)'** 
requires  every  person  who  becomes  an  agent  of  a  foreign  principal  to 
register  with  the  Attorney  General  within  ten  days  after  becoming  an 
agent,  and  prescribes  a  ten  thousand  dollar  and/or  five  year  penalty.  The 
defendant  in  United  States  v.  Melekh^**  never  registered  under  this  provi- 
sion. He  contended  that  the  requirement  to  register  was  a  violation  of 
the  constitutional  privilege  against  self-incrimination,  because  section 
612  requires  registration  within  ten  days  a/zcr  becoming  a  foreign  agent. 
The  court,  however,  disagreed.  "As  the  court  reads  the  statute  ...  it 
means  (the  defendant  must  register)  not  later  than  ten  days  after  becom- 
ing an  agent — there  is  no  prohibition  against  earlier  registration.  One 
able  to  make  a  timely  registration  with  non-criminal  consequences  but 
failing  to  make  any  registration  at  any  time  is  hardly  in  a  position  to 
challenge  the  constitutionality  of  the  statute."'** 

e.     18  U.S.C.  §2071 — Removal  of  Federal  Documents,  Records.  Etc. 

18  U.S.C.  §  2071  is  not  specificially  aimed  at  deterring  or  punishing 
espionage  violations.'*'  However,  a  number  of  persons  (including  an 
employee  of  the  Justice  Department's  Internal  Security  Section)  have 
been  tried  for  violating  this  provision  while  allegedly  engaged  in  espio- 
nage activities.  In  1949,  Judith  Coplon  was  tried  under  section  2071  for 
concealing  and  removing  certain  extracts  of  FBI  reports  concerning 
intelligence  activities  of  Communist  bloc  countries.  Under  section  2071, 
it  is  a  crime  for  one  to  willfully,  and  knowingly,  remove,  or  attempt  to 


147.  /^.  at  592. 

148.  See  Appendix  B. 

149.  See  note  146  supra. 

150.  See  note  146  supra,  at  592. 

151.  18  U.S.C.  §  2071  (1970)  provides: 

(a)  Whoever  willfully  and  unlawfully  conceals,  removes,  ullilates.  obliter- 
ates, or  destroys,  or  attempts  to  do  so.  or.  wiih  intent  to  do  so  lakes  and  carries 
away  any  record,  proceeding,  map,  book,  paper,  document,  or  other  thing,  filed 
or  deposited  with  any  clerk  or  ofHcer  of  any  court  of  the  United  Slates,  or  in  any 
public  office,  or  with  any  judicial  or  public  officer  of  ihe  United  States,  shall  be 
fined  not  more  than  $2,000  or  imprisoned  not  more  than  three  years,  or  both. 

(b)  Whoever,  having  the  custody  of  any  such  record,  proceeding,  map.  book, 
document,  paper,  or  other  thing,  willfully  and  unlawfully  conceals,  removes,  muti- 
lates, obillerates,  falsifies,  or  destroys  the  same,  shall  be  fined  not  more  than 
$2,000  or  imprisoned  not  more  than  three  years,  or  both;  and  shall  forfeit  his  office 
and  be  disqualified  from  holding  any  office  under  the  United  States. 
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remove,  any  record,  document,  map.  etc.  from  any  federal  office  or 
officer.  If  convicted,  one  may  receive  up  to  three  years  imprisonment  and 
a  two  thousand  dollar  fine,  or  both.  In  addition,  the  general  conspiracy 
provision  (18  U.S.C.  §  371)  makes  it  a  crime,  punishable  by  imprison- 
ment for  up  to  ten  years,  to  conspire  to  violate  section  2071. 

This  section  may  apply  only  to  the  actual  physical  removal  of  docu- 
ments outside  federal  offices.  On  its  face,  it  does  not  seem  to  prohibit 
their  quasi-removal  by  xerographing,  photographing,  or  sketching  them. 
The  original  purpose  of  section  2071  was  to  preserve  public  records  from 
being  removed  and  mutilated.'" 

• 

/.     50  U.S.C.  §  783(b) — Communication  of  Classified  Information  to 
Foreign  Governments  by  Federal  Employees 

Subsection  783(b)  of  Title  50'"  was  first  used  in  the  celebrated  case 
of  Irvin  Scarbeck,'*^  a  State  Department  officer,  accused  of  passing  to 
Polish  intelligence  several  classified  documents  from  the  American  Em- 
bassy in  Warsaw.  This  case  is  of  interest,  not  only  because  it  illustrates 
a  classical  espionage  entrapment  straight  out  of  the  James  Bond  novel. 
From  Russia  with  Love,  but  also  because  the  government  prosecuted 
Scarbeck  under  subsection  783(b),  instead  of  the  traditional  espionage 
laws  (18  U.S.C.  §§793,794). 

Mr.  Scarbeck  was  a  professional  foreign  service  officer  who  made  the 
mistake  of  keeping  a  mistress  in  a  communist  country.  One  night,  Polish 
security  police  crashed  into  his  girl  friend's  apartment  and  photographed 
Scarbeck  and  his  mistress  undressed  and  in  bed.  Fearing  his  career 
would  be  jeopardized  if  the  police  informed  the  American  Embassy, 


152.  United  States  v.  De  Groat,  30  F.  764  (E.D.  Mich.  1887). 

153.  50  U.S.C.  §  783(b)  (1970)  provides: 

It  shall  be  unlawful  for  any  officer  or  employee  of  the  United  States  or  of  any 
department  or  agency  thereof,  or  of  any  corporation  the  stock  of  which  is  owned 
in  whole  or  in  major  part  by  the  United  States  or  any  department  or  agency 
thereof,  to  communicate  in  any  manner  or  by  any  means,  to  any  other  person 
whom  such  officer  or  employee  knows  or  has  reason  to  believe  to  be  an  agent  or 
representative  of  any  foreign  government  or  an  officer  or  member  of  any  Com- 
munist organization  as  defined  in  paragraph  (5)  of  section  782  of  this  title,  any 
information  of  a  kind  which  shall  have  been  classified  by  the  President  (or  by  the 
head  of  any  such  department,  agency,  or  corporation  with  the  approval  of  the 
President)  as  affecting  the  security  of  the  United  States,  knowing  or  having  reason 
to  know  that  such  information  has  been  so  classified,  unless  such  officer  or  em- 
ployee shall  have  been  specifically  authorized  by  the  President,  or  by  the  head  of 
the  department,  agency,  or  corporation  by  which  this  officer  or  employee  is  em- 
ployed, to  make  such  disclosure  of  such  information. 

154.  Scarbeck  v.  United  States,  317  l-.2d  546  (D.C.  Cir.  1962). 
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Scarbcck  delivered  lo  Polish  intelligence  three  classified  documents  from 
the  Ambassador's  office.  He  was  eventually  apprehended,  tried,  and 
convicted  for  violating  50  U.S.C.  §  783(b). 

Subsection  783(b)  makes  it  unlawful  for  any  federal  officer  or  em- 
ployee to  communicate  lo  an  agent  of  a  foreign  power,  or  a  communist 
organization,  any  information  which  has  been  classified  by  the  President 
(or  by  any  head  of  a  government  agency,  department,  corporation,  etc.) 
as  information  affecting  the  security  of  the  United  States.  One  may 
receive  up  lo  ten  years  imprisonment  for  every  document  turned  over  to 
a  foreign  country,  and,  Mr.  Scarbeck  initially  received  thirty  years  be- 
cause he  transmitted  three  separate  documents  to  the  Polish  Intelligence 
Service.'** 

According  to  the  statute,  the  officer  or  employee  accused  of  transmit- 
ting classified  information  must  be  shown  to  have  known,  or  had  reason 
to  know,  that  the  person  to  whom  he  delivered  the  classified  material 
was  either  an  agent  of  a  foreign  government  or  communist  organization. 
Scienter  is  also  required  in  relation  to  the  information  transmitted.  This 
means  that  the  officer  or  employee  must  know,  or  have  reason  to  believe, 
that  the  information  he  is  transmitting  is  of  a  kind  which  is  classified.'** 
However,  it  is  of  interest  to  note  that  the  law  provided  for  the  legal 
transmission  of  classified  information  to  foreign  governments  upon  au- 
thority from  responsible  superiors.  This  is  not  only  to  facilitate  the 
transfer  of  classified  information  to  friendly  governments,  but  also  to 
permit  American  intelligence  services  to  feed  "classified"  information 
to  foreign  intelligence  and  security  services  (in  order  to  mislead  them).'" 

To  be  convicted  under  783(b)  a  defendant  must  transmit  information 
which  was  "classified."  On  his  appeal,'***  Scarbeck  raised  a  question 
pertaining  to  the  method  of  such  classification.  The  defense  contended 
that  the  law  clearly  stated  that  only  the  President  or  the  Secretary  of 
State  had  the  power  to  classify  such  documents — and  since  the  docu- 
ments that  Scarbeck  transmitted  were  merely  classified  by  embassy  per- 
sonnel, he  had  not  passed  to  the  Polish  Intelligence  Service  any  informa- 


155.  This  sentence  was  later  reduced.  See  Scarbeck  v.  United  States,  223  F.  Supp. 
900(D.D.C.  1963). 

156.  SeenoXc  1 54  5upro. 

157.  See  J.  HuMiNiK.  Double  Agent,  ch.  10  (1967).  which  illustrates  a  number  of 
techniques  utilized  by  the  F.B.I,  in  a  "double  agent"  operation.  In  the  Huminik  book, 
the  author  was  in  contact  with  Soviet  Intelligence  and  transferred  to  a  Soviet  embassy 
employee  information  related  to  the  national  defense.  However,  Huminik's  relationship 
with  Soviet  Intelligence  was  under  the  control  of  the  F.B.I,  and  the  material  he  trans- 
ferred was  first  approved  by  that  bureau. 

158.  5trnote  \iA supra. 
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tion  which  was  protected  by  subsection  783(b).  The  court,  however, 
disagreed.  The  judge  said  the  law  did  not  mean  the  President  or  the 
Secretary  of  State  must  personally  classify  each  document  as  "Confi- 
dential," "Secret"  or  "Top  Secret."  Rather  the  courts  interpret  this 
to  mean  that  any  responsible  officer  within  these  departments  or  agen- 
cies, who  has  been  delegated  such  authority,  may  so  designate  docu- 
ments as  classified.  Consequently,  an  ambassador,  a  security  chief,  or 
lesser  embassy  official,  if  they  have  been  properly  authorized,  may  clas- 
sify government  documents  and  information. 

Although  the  law  requires  scienter  on  the  part  of  the  employee  that 
he  knew  the  information  to  be  transmitted  was  classified,  the  court 
interpreted  subsection  783(b)  as  not  requiring  the  government  to  show 
that  the  information  which  was  stamped  "classified"  was  properly  so 
designated.  The  court  ruled  that  the  factual  determination  by  the  jury  is 
whether  the  information  had  been  classified  and  whether  the  federal 
employee  knew  or  had  reason  to  know  that  it  was  so  classified."'  Neither 
the  defendant  nor  the  jury  is  permitted  to  ignore  the  classification  given 
the  document  under  presidential  authority  or  to  challenge  its  relationship 
to  the  national  defense.  Consequently,  any  army  officer  who  has  author- 
ity to  review  and  designate  information  can  classify  "Custer's  Last 
Stand"  as  VTop  Secret" — and  anyone  who  passes  this  information  to 
a  foreign  government  is  liable  under  783(b).  No  one  is  allowed  to  ques- 
tion whether  such  information  was  properly  classified. 

Under  subsection  783(b),  defendants  do  not  have  the  same  rights 
afforded  to  those  being  prosecuted  under  the  espionage  laws  (sections 
793  and  794  of  Title  18).  In  Gorin  v.  United  States, ^^\\{t  Supreme  Court 
ruled  that  in  a  prosecution  predicated  on  sections  793  and  794,  a  jury, 
and  not  a  government  official,  determines  whether  the  information  in- 
volved was  in  fact  connected  with  the  national  defense.  Perhaps  the 
report  concerning  "Custer's  Last  Stand"  is  connected  to  our  national 
defense  in  such  a  way  as  to  make  its  dissemination  prejudicial  to  the 
United  States.  But  under  the  Espionage  Laws,  the  Government  has  the 
burden  to  establish  these  facts  and  convince  a  jury  of  the  same.  There  is 
no  such  requirement  under  subsection  783(b).  Obviously,  subsection 
783(b)  facilitates  the  Government's  effort  in  obtaining  a  conviction.'*' 

159.  Id. 

160.  See  noiQ  1)0  supra. 

161.  The  fact  that  the  Government  does  not  have  to  prove  a  document's  relationship 
to  the  national  defense  is  unfortunate.  The  heart  of  the  recent  debate  over  governmental 
abuse  of  secrecy  regulations  is  the  question  of  whether  in  the  name  of  national  security, 
the  public  is  being  denied  access  to  information  that  is  essential  to  the  American  people's 
need  and  right  to  be  an  informed  electorate.  "About  38,000  government  officials  have 
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The  logic  of  the  Supreme  Court's  interpretation  of  the  Espionage 
Laws  (that  the  government  persuade  a  jury  that  the  information  was 
related  to  our  national  defense)  was  not  questioned  by  the  District  of 
Columbia  circuit.'"  Rather,  the  court  distinguishes  subsecion  783(b) 
because  it  is  aimed  at  a  small  group— employees  of  the  federal  govern- 
ment— and  not  the  entire  population  (which  is  covered  by  the  Espionage 
Laws).  In  other  words,  the  court  intimated  that  it  would  require  the 
Government  to  prove  to  the  jury  that  the  information  which  was  classi- 
fied should  in  fact  have  been  classified. 

The  problem  with  this  rationale  is  that  the  Government  of  the  United 
States  does  not  employ  only  a  small  group  of  people.  Under  subsection 
783(b),  an  employee  is  anyone  working  for  "the  United  States,  or  any 
department  or  agency  thereof,  or  any  corporation,  the  stock  of  which  is 
owned  in  whole  or  major  part  by  the  United  States,  or  department  or 
agency  thereof." 

In  1963,  our  Government  had  over  23,500  civilian  employees  assigned 
to  duty  overseas  working  in  the  area  of  national  defense.'"  This  is  in 
addition  to  the  thousands  of  State  Department  employees  assigned  to  the 
foreign  service.  Furthermore,  the  United  States  maintains  armed  forces 
numbering  around  two  and  one  half  million,  not  to  mention  the  tens  of 
thousands  of  employees  working  for  the  Department  of  Defense,  Central 
Intelligence  Agency,  the  State  Department,  the  FBI,  the  National  Secu- 
rity Agency,  the  Atomic  Energy  Commission,  etc.  In  addition,  the  law 
does  not  only  apply  to  federal  employees  working  in  the  national  security 
field.  Rather,  it  applies  to  all  federal  employees  (Post  Office,  Commerce 
Department,  HEW,  TVA,  etc.).  Subsection  783(b),  therefore,  does  not 
cover  a  small  group.  It  covers  millions  of  people  (a  significant  propor- 
tion of  the  adult  American  working  population).  And  these  people  are 
not  afforded  the  protections  the  Supreme  Court  deemed  necessary  in 
interpreting  the  Espionage  Laws.'" 


the  right  to  stamp  documents  with  various  degrees  of  classincation.  They  are  quick  to 
classify  and  slow  and  reluctant  to  declassify.  According  to  William  G.  Florence,  a  retired 
Ptntagon  security  expert,  of  the  approximately  20  million  classified  documents,  includ- 
ing copies,  in  the  Defense  Department,  only  one-half  of  one  percent  should  be  kept  from 
public  knowledge."  Kansas  City  Star,  Sept.  12,  1971,  at  28.  col.  I. 

162.  Sff  note  \SA  supra. 

163.  United  States  v.  Scarbeck.  223  F.  Supp.  900  (D.D.C.  1963). 

164.  In  1957,  the  United  States  Commission  on  Government  Security  proposed  a 
similar  law  which  would  not  only  cover  federal  employees,  but  all  people.  It  was  pro- 
posed that  Congress  enact  "legislation  making  it  a  crime  for  any  person  willfully  to 
disclose  without  proper  authorization,  for  any  purpose  whatever,  information  classified 
'Secret'  or  'Top  Secret.'  knowing,  or  having  reasonable  grounds  to  believe  such  informa- 
tion to  have  been  so  classified."  Report  of  Unitid  States  Commission  on  Govern- 
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V.     Penalties.  Immunity,  and  Exchanges:  Their  Effect  on  the 
Sixth  Amendment  Rights 

A  strange  inconsistency  has  arisen  in  the  area  of  punishment  for 
violators  of  espionage  laws.  Americans  convicted  of  espionage  offenses 
have  been  sent  to  prison  for  long  periods  of  time.  Some  have  even  been 
executed.  Yet,  almost  every  professional  Soviet  intelligence  officer  cap- 
tured in  the  United  Stales  has  been  allowed  to  leave  the  country.  The 
rationale  behind  this  inconsistency  stems  from  a  philosophy  that  harsh 
prison  terms  given  for  acts  of  espionage  serve  the  dual  purpose  of  deter- 
ring Americans  from  joining  foreign  espionage  networks,  as  well  as 
retribution.  Soviet  intelligence  personnel  (Soviet  nationals),  however,  are 
not  traitors  to  their  own  country  and  the  Soviet  government's  collection 
effort  will  not  be  deterred  by  the  threat  of  long  prison  terms.  The  chief 
objective  of  a  national  counter-espionage  effort  therefore  is  to  neutralize 
foreign  espionage  before  it  can  do  grave  harm.  The  imprisonment  of 
spies  is  only  a  secondary  consideration.  It  makes  little  difference  whether 
a  Soviet  intelligence  office  is  imprisoned,  asked  to  leave  the  country,  or 
exchanged.  As  long  as  the  networks  are  neutralized  and  the  sources  of 
information  blocked,  the  national  security  is  protected. 

International  diplomacy  also  inhibits  the  incarceration  of  captured 
Soviet  intelligence  officials.  A  large  number  of  Soviet  intelligence  offi- 
cers operating  in  the  United  States  are  under  diplomatic  status.  They 
are  thus  afforded  diplomatic  immunity  and  under  treaty  cannot  be  ar- 
rested or  detained  if  their  espionage  activities  are  uncovered.  The  Gov- 
ernment can  merely  declare  them  personae  non  gratae  and  order  them 
to  leave  the  country.'*^ 

Diplomatic  immunity  is  not  the  only  reason  for  release  of  arrested 
Soviet  agents.  The  United  States  and  the  USSR  operate  large  espionage 
establishments  directed  primarily  against  one  another,  and  both  coun- 
tries have  developed  a  tacit  agreement  to  occasionally  trade  back  cap- 
tured agents  who  do  not  have  diplomatic  immunity.  In  the  case  of 
United  Slates  v.  Butenko^^^  John  Butenko,  an  American,  was  arrested 

MENT  Security  619-620  (1957).  The  law  differed  from  section  783(b)  in  one  other 
significant  aspect.  Along  wiih  its  wide  scope  of  coverage  (all  people)  a  defendant  prose- 
cuted under  the  proposed  bill  would  be  guilty  for  willful,  unauthorized  disclosure  (or 
publication)  to  anyone,  for  any  reason.  At  least  a  necessary  element  of  a  section  783(b) 
violation  is  the  willful  communication  to  an  agent  of  a  foreign  government,  or  a  member 
of  a  Communist  organization,  as  opposed  to  just  anyone.  The  proposed  bill,  fortunately, 
was  rejected  by  Congress. 

165.  See  United  Stales  v.  Melekh,  190  F.  Supp.  67  (S.D.N.Y.  1960);  United  States 
v.  Coplon.  84  F.  Supp.  472  (.S  n  N  Y.  1949). 

166.  See  note  143  supra. 
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while  passing  top  secret  plans  on  the  Stragegic  Air  Command's  465-L 
command  and  control  system'"  to  four  Soviet  intelligence  officers.  Bu- 
tenko  was  indicated  for  espionage  while  three  of  the  Soviet  intelligence 
officers  were  declared  personac  non  gralac.  The  State  Department  re- 
quested their  immediate  departure. 

In  1963,  the  FBI  uncovered  another  Soviet  espionage  network.  In  this 
case,  the  FBI  penetrated  a  Soviet  spy  ring  and  arrested  two  "illegal" 
agents  (the  Sokolovs)  and  Ivan  Egerov.  a  Soviet  employee  of  the  United 
Nations.  On  the  day  that  the  district  court  ruled  that  Egerov  did  not 
have  diplomatic  immunity,'"*  the  Government  disclosed  that  it  had  made 
an  agreement  to. send  Egerov  back  to  the  USSR  in  exchange  for  two 
Americans  imprisoned  in  the  Soviet  Union  on  espionage  charges.  This 
left  the  Sokolovs  behind  to  stand  trial.'"  Once  again,  the  Justice  Depart- 
ment was  placed  in  the  position  of  prosecuting  only  part  of  a  spy  net- 
work while  others  returned  to  the  USSR  with  the  United  States  Govern- 
ment's permission. 

This  practice  of  exchanging  or  releasing  Soviet  intelligence  officers 
has  raised  some  serious  constitutional  questions.  Both  defenses  in  United 
States  V.  Sokolov""  and  United  States  v.  Butenko"^  argued  that  due  to 
the  State  Department's  unilateral  action,  the  Government  deprived  the 
remaining  defendants  of  the  opportunity  to  interview  these  prospective 
witnesses  and  secure  their  testimony.  Instead,  the  Government  places 
these  people  beyond  the  jurisdiction  of  the  court  when  it  expels  them 
from  the  United  States. 

The  Butenko  defense  claimed  that  the  expulsion  of  Soviet  diplomats 
violated  the  defendants'  constitutional  rights  of  due  process  and  the  right 
to  compulsory  process  and  assistance  of  counsel  granted  in  the  sixth 
amendment's  guarantee  of  the  right  to  interview  and  consult  with  poten- 
tial witnesses  and  to  compel  their  appearance  at  trial.  The  Sokolov 
defense  specifically  argued  that  the  government  suppressed  vital  evidence 

167.  The  465-L  is  an  extremely  worthwhile  espionage  target.  It  is  an  automatic  elec- 
tronic command  system  which  enables  the  United  States  Air  Force  to  receive  up-to-the- 
minute  status  reports  on  all  its  nuclear  forces,  in  addition  to  helping  commanders  execute 
their  ready  missiles  and  bomber  groups  at  extremely  rapid  rates.  Soviet  knowledge  of 
its  workings  may  enable  them  to  confuse  it.  and  consequently  nullify  much  of  America's 
retaliatory  protection.  The  acquisition  of  documents  pertaining  to  the  465-L  system 
could  be  equal  in  importance  to  the  theft  of  nuclear  secrets  by  the  Rosenberg- Fuchs 
conspiracies.  See  D.  Wise  aT.  Ross.  The  Espionage  Establishment,  ch.  8  (1967). 

168.  See  United  States  v.  Egerov.  223  F.  Supp.  106  (S.D.N.Y.  1963). 

169.  See  United  States  v.  Sokolov,  232  F.  Supp.  732  (S.D.N.Y.  1964) 

170.  Id. 

171.  See  note  1 37  supra. 
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by  placing  Egerov  beyond  the  jurisdiction  of  the  court.  Egerov,  the 
defense  argued,  could  have  given  material  testimony  beneficial  to  the 
defendants. 

The  courts  in  both  cases  dismissed  these  arguments  as  lacking  in 
validity,  especially  since  the  defense  failed  to  show  that  the  released 
Soviet  officials  would  have  testified  even  if  they  had  remained  in  the 
United  States.'"  The  court  came  to  this  conclusion  because  of  the  fact 
that  letters  rogatory  addressed  to  the  diplomats  in  the  USSR  were  re- 
turned unanswered  by  the  Soviet  government.  This  was  interpreted  by 
the  courts  as  indicating  the  probability  that  Egerov  would  not  have 
wished  to  testify.  Nor  would  the  Soviet  government  allow  the  officials 
with  diplomatic  immunity  to  testify,  even  if  they  had  remained  in  the 
United  States. 

It  can  be  argued,  however,  that  the  real  world  of  international  espio- 
nage is  more  complicated  than  the  Butenko  and  Sokolov  courts  real- 
ized.'" Unanswered  letters  rogatory  do  not  always  indicate  that  Soviet 
intelligence  officers  will  obey  their  government's  orders  not  to  testify, 
particularly  when  the  agents  are  not  in  Soviet-controlled  territory.  It  is 
a  well  known  fact  that  the  Soviet  intelligence  services  suffer  from  a  high 
degree  of  officer  defections,  especially  when  these  men  fear  punishment 
for  misconduct  or  failing  to  carry  out  overseas  missions."*  This  was  the 
reason  for  such  important  defections  as  those  of  Renio  Hayanen  (the 
chief  witness  in  the  Abel  case)  and  Karrio  Tumi  (chief  witness  against 
the  Sokolovs).  Both  of  these  Soviet  intelligence  officers  agreed  to  testify 
at  American  trials.'"  Testimony  at  the  Butenko  trial  seemed  to  indicate 
that  the  Russians  arrested  were  part  of  a  high-ranking  team  of  Soviet 
intelligence  officers.  The  record  further  shows  that  these  experienced 
officers  were  being  observed  surreptitiously  by  the  FBI  for  at  least  six 
months.  The  Russians  carelessly  led  the  FBI  to  Butenko,  probably  caus- 


172.  See  notes  137  &  168  supra. 

173.  It  is  of  interest  to  note  that  the  Sokolov  case  eventually  followed  the  pre-existing 
pattern  of  Soviet- American  relations  concerning  the  capture  of  each  other's  agents.  In 
the  middle  of  their  trial,  the  Government  asked  the  court  to  dismiss  the  indictment,  and 
both  defendants  were  sent  home  to  the  Soviet  Union. 

174.  See  NEwswhhK.  Oct.  II,  1971.  at  32.  which  describes  Soviet  defector  Oleg 
Lyalin  as  a  notorious  womanizer  and  frequent  participator  in  London's  night  life. 
Lyalin.  a  captain  in  the  KGB.  defected  in  September,  1971  after  an  arrest  for  drunken 
driving  apparently  thrciitcned  his  career.  It  was  also  alleged  that  he  was  in  the  midst  of 
an  extramarital  affair  with  the  wife  of  another  Soviet  official.  The  information  Lyalin 
provided  to  British  counter-intelligence  (DI-5)  revealed  extensive  Soviet  espionage  net- 
works, and  provided  the  British  government  with  the  impetus  for  the  expulsion  of  105 
Soviet  officials. 

175.  See  D.  Wisi  &  T.  Ross,  Tin-:  tspioNACr;  Establishment,  ch.  2  &  ch.  6  (1967). 
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ing  Ihc  USSR  to  lose  ils  only  imporlanl  source  aboul  the  465-L  system. 
If  the  FBI  had  not  been  forced  to  release  these  Soviet  officials  immedi- 
ately, a  few  days  in  prison  might  have  prompted  the  Soviets  to  think 
about  their  failure  and  careless  operations.  Such  thinking  may  have  led 
to  eventual  defections  and  subsequent  testimony  at  the  trial. 

The  above  analysis  is  not  mere  speculation.  A  number  of  Soviet  agents 
have  defected  and  have  been  willing  to  testify  under  circumstances  simi- 
lar to  the  465-L  failure.'^'  In  addition,  the  FBI  is  known  to  sweeten  the 
bitter  pill  of  defection  by  offering  captured  Soviet  intelligence  operatives 
monetary  incentives  if  they  cooperate — instead  of  trials  which  may  lead 
to  the  death  penalty. 

Although  the  State  Department  did  act  within  its  authority  in  expel- 
ling the  Soviet  diplomats,  this  policy  consideration  may  have  deprived 
the  defendants  of  possible  testimony  of  potentially  favorable  witnesses. 

Conclusion 

Few  crimes  threaten  the  very  existence  of  a  country  as  much  as  espio- 
nage. By  exposing  a  nation's  military  strengths  and  weaknesses  to  for- 
eign powers,  the  defense  is  weakened  and  all  within  the  society  are  jeop- 
ardized. Yet,  a  society  based  on  individual  rights  must  never  be  spurred 
into  subverting  the  very  principles  that  make  it  worth  defending. 

Ironically,  the  strange  world  of  espionage  and  counterespionage  does 
not  always  favor  the  country  whose  judicial  system  employs  ruthless  and 
repressive  police  power.  One  illustration  of  this  is  the  Judith  Coplon 
case.  Although  the  courts  were  convinced  that  Miss  Coplon  had  be- 
trayed her  country  and  weakened  the  very  system  which  created  the  rules 
that  protected  her,  the  American  judicial  system  would  not  permit  her 
to  hz  convicted  on  evidence  illegally  obtained.'^* The  Russian  intelligence 
officer  who  recruited  and  controlled  Miss  Coplon  was  not  as  fortunate. 
He  was  expelled  from  the  United  Stales  and  forced  to  submit  to  the 
Soviet  judicial  system.  The  Soviet  agent  handler,  for  failing  in  his  mis- 
sion, was  arrested,  purged  from  the  Soviet  Communist  Party  and  sent, 
along  with  his  family  to  a  Siberian  labor  camp.'"  This  kind  of  punish- 

176.  See  notes  174  &  175  supra. 

\11.  In  an  affidavit  exhibited  at  his  trial.  Colonel  Rudolph  Abel  described  how  the 
FBI  told  him  he  could  be  executed  as  a  spy.  However,  in  the  next  breath,  "they  told  me 
they  would  get  me  good  food,  liquor,  and  an  air  conditioned  room  in  a  Texas  hotel," 
along  with  a  ten  thousand  dollar  a  year  job  with  a  federal  agency,  if  only  he  was  willing 
to  cooperate  and  talk.  Sec  J.  Donovan.  SiRANCtRs  on  a  Bridgb  18  (1964). 

178.  United  States  v.  Coplon.  185  F.2  629  (2d  Cir.  1950). 

179.  Gubilchev's  fate  was  disclosed  in  1954  by  the  defection  of  two  Soviet  intelligence 
officers,  who  were  posted  in  Moscow  during  his  so-called  trial.  See  S.  Dh  Gramont. 
Tut  SiXRET  War.  ch.  3  (1962). 
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ment,  handed  out  arbitrarily,  without  democratic  safeguards,  causes 
vast  numbers  of  Soviet  intelligence  officers  to  defect  to  the  West.  In 
many  cases,  defectors  expose  Soviet  espionage  networks  which  take  the 
USSR  years  to  replace.'""  As  a  result,  the  Soviet  Union's  repressive 
institutions  do  more  harm  to  Russian  intelligence  than  the  efforts  of 
most  Western  intelligence  and  security  services."*' 

Democratic  societies  can  achieve  a  just  balance  between  national  secu- 
rity enforcement  and  the  basic  freedoms.  There  is  little  justification  for 
contending  that  American  counterintelligence  cannot  effectively  neutral- 
ize espionage  within  the  framework  of  due  process  and  existing  legal 
principles.  Present  statutory  law  is  adequate  to  protect  the  national 
security  and  guarded  information  which  Congress  intended  to  protect. 


Appendix  A 

[18U.S.C.  §§  793,794(1970)] 


§  793 

(a)  Whoever,  for  the  purpose  of  obtaining  information  respecting  the  national  de- 
fense with  intent  or  reason  to  believe  that  the  information  is  to  be  used  to  the  injury  of 
the  United  States,  or  to  the  advantage  of  any  foreign  nation,  goes  upon,  enters,  flies  over, 
or  otherwise  obtains  information  concerning  any  vessel,  aircraft,  work  of  defense,  navy 
yard,  naval  station,  submarine  base,  fueling  station,  fort,  battery,  torpedo  station,  dock- 
yard, canal,  raHroad,  arsenal,  camp,  factory,  mine,  telegraph,  telephone,  wireless,  or 
signal  station,  building,  office,  research  laboratory  or  station  or  other  place  connected 
with  the  national  defense  owned  or  constructed,  or  in  progress  of  construction  by  the 
United  States  or  under  the  control  of  the  United  States,  or  of  any  of  its  officers, 
departments,  or  agencies,  or  within  the  exclusive  jurisdiction  of  the  United  States,  or 
any  place  in  which  any  vessel,  aircraft,  arms,  munitions,  or  other  materials  or  instru- 
ments for  use  in  time  of  war  are  being  made,  prepared,  repaired,  stored,  or  are  the 
subject  of  research  or  development,  under  any  contract  or  agreement  with  the  United 
States,  or  any  department  or  agency  thereof,  or  with  any  person  on  behalf  of  the  United 
States,  or  otherwise  on  behalf  of  the  United  States,  or  any  prohibited  place  so  designated 
by  the  President  by  proclamation  in  time  of  war  or  in  case  of  national  emergency  in 
which  anything  for  the  use  of  the  Army,  Navy,  or  Air  Force  is  being  prepared  or 
constructed  or  stored,  information  as  to  which  prohibited  place  the  President  has  deter- 
mined would  be  prejudicial  to  the  national  defense;  or 

(b)  Whoever,  for  the  purpose  aforesaid,  and  with  like  intent  or  reason  to  believe, 
copies,  takes,  makes,  or  obtains,  or  attempts  to  copy,  take,  make  or  obtain,  any  sketch, 
photograph,  photographic  negative,  blueprint,  plan,  map,  model,  instrument,  appliance, 
document,  writing,  or  note  of  anything  connected  with  the  national  defense;  or 

180.  See  N.Y.  Times,  Nov.  10.  1967,  at  1,  col.  3.  and  Newsweek,  Oct.  11,  1971,  at 
32. 

181.  Defector  information,  according  to  the  late  Allen  Dulles,  is  a  prime  source  of 
CIA  intelligence  concerning  ihc  size,  workings  and  locations  of  Soviet  espionage  appara- 
tus. See  D.  Wise  &  T.  Ross.  The  Lspionage  Establishment,  ch.  2.  (1967). 
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(c)  Whoever,  for  the  purpose  aforesaid,  receives  or  obtains  or  agrees  or  attempts  to 
receive  or  obtain  from  any  person,  or  from  any  source  whatever,  any  document,  writing, 
code  book,  signal  book,  sketch,  photograph,  photographic  negative,  blueprint,  plan, 
map.  model,  instrument,  appliance,  or  note,  of  anything  connected  with  the  national 
defense,  knowing  or  having  reason  to  believe,  at  the  time  he  receives  or  obtains,  or  agrees 
or  attempts  to  receive  or  obtain  it.  that  it  has  been  or  will  be  obtained,  taken,  made,  or 
disposed  of  by  any  person  contrary  to  the  provisions  of  this  chapter;  or 

(d)  Whoever,  lawfully  having  possession  of.  access  to,  control  over,  or  being  en- 
trusted with  any  document,  writing,  code  book,  signal  book,  sketch,  photograph,  photo- 
graphic negative,  blueprint,  plan,  map,  model,  instrument,  appliance,  or  note  relating 
to  the  national  defense,  or  information  relating  to  the  national  defense  which  information 
the  possessor  has  reason  to  believe  could  be  used  to  the  injury  of  the  United  States  or 
to  the  advantage  of  any  foreign  nation,  willfully  communicates,  delivers,  transmits  or 
causes  to  be  communicated,  delivered,  or  transmitted  or  attempts  to  communicate, 
deliver,  transmit  or  cause  to  be  communicated,  delivered  or  transmitted  the  same  to  any 
person  not  entitled  to  receive  it,  or  willfully  retains  the  same  and  fails  to  deliver  it  on 
demand  to  the  officer  or  employee  of  the  U  nited  tates  entitled  to  receive  it;  or     - 

(e)  Whoever  having  unauthorized  possession  of.  access  to,  or  control  over  any  docu- 
ment, writing,  code  book,  signal  book,  sketch,  photograph,  photographic  negative,  blue- 
print, plan,  map,  model,  instrument,  appliance,  or  note  relating  to  the  national  defense, 
or  information  relating  to  the  national  defense  which  information  the  possessor  has 
reason  to  believe  could  be  used  to  the  injury  of  the  United  States  or  to  the  advantage  of 
any  foreign  nation,  willfully  communicates,  delivers,  transmits  or  causes  to  be  communi- 
cated, delivered,  or  transmitted,  or  attempts  to  communicate,  deliver  transmit  or  cause 
to  be  communicated,  delivered,  or  transmitted  the  same  to  any  person  not  entitled  to 
receive  it,  or  willfully  retains  the  same  and  fails  to  deliver  it  to  the  officer  or  employee, 
of  the  United  States  entitled  to  receive  it;  or  '  ' 

(0  Whoever,  being  entrusted  with  or  having  lawful  possession  or  control  of  any 
document,  writing,  code  book,  signal  book,  sketch,  photograph,  photographic  negative, 
blueprint,  plan,  map,  model,  instrument,  appliance,  note,  or  information,  relating  to  the 
national  defense,  (1)  through  gross  negligence  permits  the  same  to  be  removed  from  its 
proper  place  of  custody  or  delivered  to  anyone  in  violation  of  his  trust,  or  to  be  lost, 
stolen,  abstracted,  or  destroyed,  or  (2)  having  knowledge  that  the  same  has  been  illegally 
removed  from  its  proper  place  of  custody  or  delivered  to  anyone  in  violation  of  its  trust, 
or  lost,  or  stolen,  abstracted,  or  destroyed,  and  fails  to  make  prompt  report  of  such  loss, 
theft,  abstraction,  or  destruction  to  his  superior  officer — 

Shall  be  fined  not  more  than  $10,000  or  imprisoned  not  more  than  ten  years,  or  both. 

(g)     If  two  or  more  persons  conspire  to  violate  any  of  the  foregoing  provisions  of  this 
section,  and  one  or  more  of  such  persons  do  any  act  to  effect  the  object  of  the  conspiracy, 
each  of  the  parties  to  such  conspiracy  shall  be  subject  to  the  punishment  provided  for 
the  offense  which  is  the  object  of  such  conspiracy. 
§  794 

(a)  Whoever,  with  intent  or  reason  to  believe  that  it  is  to  be  used  to  the  injury  of 
the  United  States  or  to  the  advantage  of  a  foreign  nation,  communicates,  delivers,  or 
transmits,  or  attempts  to  communicate,  deliver,  or  transmit,  to  any  foreign  governmeht, 
or  to  any  faction  or  party  or  military  or  naval  force  within  a  foreign  country,  whether 
recognized  or  unrecognized  by  the  United  States,  or  to  any  representative,  officer,  agent, 
employee,  subject,  or  citizen  thereof,  either  directly  or  indirectly,  any  document,  writing, 
code  book,  signal  book,  sketch,  photograph,  photographic  negative,  blueprint,  plan. 


5873 


1972)  ESPIONAGE  371 

map.  model,  note,  inslrument.  appliance,  or  information  relating  to  the  national  defense, 
shall  be  punished  by  death  or  by  imprisonment  for  any  term  of  years  or  for  life. 

(b)  Whoever,  in  time  of  war.  with  intent  that  the  same  shall  be  communicated  to 
the  enemy,  collects,  records,  publishes,  or  communicates,  or  attempts  to  elicit  any  infor- 
mation with  respect  to  the  movement,  numbers,  description,  condition,  or  disposition 
of  any  of  the  Armed  Forces,  ships,  aircraft,  or  war  materials  of  the  United  Stales,  or 
with  respect  to  the  plans  or  conduct,  or  supposed  plans  or  conduct  of  any  naval  or 
military  operations,  or  with  respect  to  any  works  or  measures  undertaken  for  or  con- 
nected with,  or  intended  for  the  fortification  or  defense  of  any  place,  or  any  other 
information  relating  to  the  public  defense,  which  might  be  useful  to  the  enemy,  shall  be 
punished  by  death  or  by  imprisonment  for  any  term  of  years  or  for  life. 

(c)  If  two  or  more  persons  conspire  to  violate  this  section,  and  one  or  more  of  such 
persons  do  any  act  to  effect  the  object  of  the  conspiracy,  each  of  the  parties  to  such 
conspiracy  shall  be  subject  to  the  punishment  provded  for  the  offense  which  is  the  object 
of  such  conspiracy. 


Appendix  B 

[18U.S.C.   §  612(a)  (1970)] 

(a)  No  person  shall  act  as  an  agent  of  a  foreign  principal  unless  he  has  filed  with 
the  Attorney  General  a  true  and  complete  registration  statement  and  supplements  thereto 
as  required  by  this  section  and  subsection  (b)  of  this  section  or  unless  he  is  exempt  from 
registration  under  the  provisions  of  this  subchapter.  Except  as  hereinafter  provided, 
every  person  who  becomes  an  agent  of  a  foreign  principal  shall,  within  ten  days  there- 
after, file  with  the  Attorney  General,  in  duplicate,  a  registration  statement,  under  oath 
on  a  form  prescribed  by  the  Attorney  General.  The  obligation  of  an  agent  of  a  foreign 
principal  to  file  a  registration  statement  shall,  after  the  tenth  day  of  his  becoming  such 
agent,  continue  from  day  to  day,  and  termination  of  such  status  shall  not  relieve  such 
agent  from  his  obligation  to  file  a  registration  statement  for  the  period  during  which  he 
was  an  agent  of  a  foreign  principal.  The  registration  statement  shall  include  the  follow- 
ing, which  shall  be  regarded  as  material  for  the  purposes  of  this  subchapter: 

(1)  Registrant's  name,  principal  business  address,  and  all  other  business  and 
addresses  in  the  United  States  or  elsewhere,  and  all  residence  addresses,  if  any; 

(2)  Status  of  the  registrant;  if  an  individual,  nationality;  if  a  partnership, 
name,  residence  addresses,  and  nationality  of  each  partner  and  a  true  and  complete 
copy  of  its  articles  of  copartnership;  if  an  association,  corporation,  organization. 
or  any  other  combination  of  individuals,  the  name,  residence  addresses,  and  na- 
tionality of  each  director  and  officer  and  of  each  person  performing  the  functions 
of  a  director  or  officer  and  a  true  and  complete  copy  of  its  charter,  articles  of 
incorporation,  association,  constitution,  and  bylaws,  and  amendments  thereto;  a 
copy  of  every  other  inslrument  or  document  and  a  statement  of  the  terms  and 
conditions  of  every  oral  agreement  relating  to  its  organization,  powers,  and  pur- 
poses; and  a  statement  of  its  ownership  and  control; 

(3)  A  comprehensive  statement  of  the  nature  of  registrant's  business;  a  com- 
plete list  of  registrant's  employees  and  a  statement  of  the  nature  of  the  work  of 
each;  the  name  and  address  of  every  foreign  principal  for  whom  the  registrant  is 
acting,  assuming  or  purporting  to  act  or  has  agreed  to  act;  the  character  of  ihe 
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business  or  other  activities  of  every  such  foreign  principal,  and.  if  any  such  foreign 
principal  be  other  than  a  natural  person,  a  statement  of  the  ownership  and  control 
of  each;  and  the  extent,  if  any,  to  which  each  such  foreign  principal  is  supervised, 
directed,  owned,  controlled,  financed,  or  subsidized,  in  whole  or  in  part,  by  any 
government  of  a  foreign  country  or  foreign  political  party,  or  by  any  other  foreign 
principal; 

(4)  Copies  of  each  written  agreement  and  the  tcms  and  conditions  of  each 
oral  agreement,  including  all  modifications  of  such  agreements,  or,  where  no 
contract  exists,  a  full  statement  of  all  the  circumstances,  by  reason  of  which  the 
registrant  is  an  agent  of  a  foreign  principal;  a  comprehensive  statement  of  the 
nature  and  method  of  performance  of  each  such  contract,  and  of  the  existing  and 
proposed  activity  or  activities  engaged  in  or  to  be  engaged  in  by  the  registrant  as 
agent  of  a  foreign  principal  for  each  such  foreign  principal,  including  a  detailed 
statement  of  any  such  activity  which  is  a  political  activity; 

(5)  The  nature  and  amount  of  contributions,  income,  money,  or  thing  of  value, 
if  any.  that  the  registrant  has  received  within  the  preceding  sixty  daysfrom  each 
such  foreign  principal,  either  as  compensation  or  for  disbursement  or  otherwise, 
and  the  form  and  time  of  each  such  payment  and  from  whom  received; 

(6)  A  detailed  statement  of  every  activity  which  the  registrant  is  performing 
or  is  assuming  or  purporting  or  has  agreed  to  perform  for  himself  or  any  other 
person  other  than  a  foreign  principal  and  which  requires  his  registration  hereun- 
der, including  a  detailed  statement  of  any  such  activity  which  is  a  political  activity; 

(7)  The  name,  business,  and  residence  addresses,  and  if  an  individual,  the 
nationality,  of  any  person  other  than  a  foreign  principal  for  whom  the  registrant 
is  acting,  assuming  or  purporting  to  act  or  has  agreed  to  act  under  such  circum- 
stances as  require  his  registration  hereunder;  the  extent  to  which  each  such  person 
is  supervised,  directed,  owned,  controlled,  financed,  or  subsidized,  in  whole  or  in 
part,  by  any  government  of  a  foreign  country  or  foreign  political  party  or  by  any 
other  foreign  principal;  and  the  nature  and  amount  of  contributions,  income, 
money,  or  thing  of  value,  if  any,  that  the  registrant  has  received  during  the  preced- 
ing sixty  days  from  each  such  person  in  connection  with  any  of  the  activities 
referred  to  in  clause  (6)  of  this  subsection,  either  as  compensation  or  for  disburse- 
ment or  otherwise,  and  the  form  and  time  of  each  such  payment  and  from  whom 
received; 

(8)  A  detailed  statement  of  the  money  and  other  things  of  value  spent  or 
disposed  of  by  the  registrant  during  the  preceding  sixty  days  in  furtherance  of  or 
in  connection  with  activities  which  require  his  registration  hereunder  and  which 
have  been  undertaken  by  him  either  as  an  agent  of  a  foreign  principal  or  for 
himself  or  any  other  person  or  in  connection  with  any  activities  relating  to  his 
becoming  an  agent  of  such  principal,  and  a  detailed  statement  of  any  contributions 
of  money  or  other  things  of  value  made  by  him  during  the  preceding  sixty  days 
(other  than  contributions  the  making  of  which  is  prohibited  under  the  terms  of 
section  613  of  Title  18)  in  connection  with  an  election  to  any  political  office  or  in 
connection  with  any  primary  election,  convention,  or  caucus  held  to  select  candi- 
dates for  any  political  office; 

(9)  Copies  of  each  written  agreement  and  the  terms  and  conditions  of  each 
oral  agreement,  including  all  modifications  of  such  agreements,  or,  where  no 
contract  exists,  a  full  statement  of  all  the  circumstances,  by  reason  of  which  the 
registrant  is  performing  or  assuming  or  purporting  or  has  agreed  to  perform  for 
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himself  or  for  a  foreign  principal  or  for  any  person  other  than  a  foreign  principal 
any  activities  which  require  his  registration  hereunder; 

(10)  Such  other  statements,  information,  or  documents  pertinent  to  the  pur- 
poses of  this  subchapter  as  the  Attorney  General,  having  due  regard  for  the 
national  security  and  the  public  interest,  may  from  time  to  lime  require; 

(11)  Such  further  statements  and  such  further  copies  of  documents  as  are 
necessary  to  make  the  statements  made  in  the  registration  statement  and  supple- 
ments thereto,  and  the  copies  documents  furnished  therewith,  not  misleading. 
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STATEMENT  OF  HAROLD  W.  BANK,  ATTORNEY  AT  LAW,  HAWKINS, 
DELAEIELD  &  WOOD,  NEW  YORK,  N.Y. 

Mr.  Bank.  INIy  n.ime  is  Htxrold  "W.  Bank.  T  am  an  attornov  prac- 
ticinfr  laAv  in  Xow  York  City  and  associated  with  the  firm  of  Hawk- 
ins. Dohifiekl  &  Wood. 

From  January  1070  to  June  1972,  I  served  as  an  officer  in  military 
intellifrence.  primarily  concerned  with  counterintellifrence  analysis 
for  the  Assistant  Chief  of  Staff  for  Intelliirence  Department  of  the 
Army.  Dni-injr  this  period,  my  work  involved  the  monitorin*!  and 
analysis  of  espiona<re  activities  conducted  by  hostile  intellifronce  serv- 
ices a.irainst  the  United  States  Armed  forces. 

Tn  April  1972.  T  published  ?in  article  in  the  American  University 
Law  Review  examininf^,  in  depth,  tlie  various  national  security  of- 
fenses under  title  18  and  title  50  of  the  United  States  Code.  This 
article,  T  believe,  is  attached  as  an  appendix  to  mv  prepared  state- 
ment. [See  p.  5831.] 

Before  ^oinfi:  forward  with  my  statement,  T  Avould  like  to  thank 
the  subcommittee  and  its  staff  for  irivino:  me  the  opportunity  to  testify 
and  offer  my  views  in  re^rard  to  those  sections  of  S.  1  and  S.  1400 
pertaininof  to  espionage  and  the  misuse  of  national  defense  informa- 
tion. I  speak  only  for  myself,  as  a  pi'ivate  citizen,  expressing  no  views 
but  my  own. 

^Ir.  Chairman,  the  first  point  T  would  like  to  discuss  is  concernino; 
the  statute  of  limitations  under  S.  1.  ;v  prosecution  for  a  class  A  felony 
must  conunence  within  10  years  from  the  date  the  crime  is  com- 
mitted. The  time  limit  for  other  offenses  is  5  years.  This  period  of 
limitation  is  far  too  short  when  we're  dealino;  with  the  crime  of 
espionage. 

Tn  most  situations,  we  find  ourselves  against  sophisticated  foreign 
intelligence  services  utilizing  years  of  expertise  and  all  kinds  of  clan- 
destine intelligence  devices  to  minimize  detection.  Spies  can  operate 
for  years  without  their  existence  discovered.  Because  intelligence  op- 
erations, especially  Soviet  is  so  difficult  to  detect,  a  short  period  of 
limitation  is  not  advisable. 

Under  S.  1,  the  clandestine  espionage  theft  of  intelligence  docu- 
ments must  be  prosecuted  within  5  years  from  the  date  the  crime  was 
committed.  This  5  year  restriction  is  unrealistic  since  it  may  take 
more  than  5  years  just  to  discover  that  the  documents  have  been 
photographed  or  copied,  not  to  mention  the  time  needed  to  track 
down  the  individual  Avho  perpetrated  the  act. 

I  strongly  recommend,  therefore,  that  Conijress  adopt  the  existing 
time  limitation  now  applied  to  espionage  violation  under  title  18  and 
which  S.  1400,  I  believe,  incorporates.  That  is  no  limitation  in  time 
for  prosecutions  for  espionage,  and  a  10  year  period  for  other  of- 
fenses connected  with  the  unauthorized  disclosure  or  mishandling  of 
national  defense  information. 

Another  area  that  T  feel  warrants  further  consideration  by  Con- 
gress is  the  problem  of  Avhether  or  not  we  want  the  national  security 
statutes  to  apply  to  newspaper  publications.  Under  existing  statutory 
law,  the  term  "communication"'  stands  out  as  a  kev  element  in  both 
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the  crime  of  espionage  and  the  crime  of  unauthorized  disclosures  of 
national  defense  information. 

At  this  point,  I  think  it  is  important  to  note  that  we  are  dealing 
here  with  two  different  crimes:  the  ci-ime  of  espionage  and  the  crime 
of  unauthorized  disclosure.  In  general,  espionage  is  defined  as  a  col- 
lection for  or  a  communication  to  a  foreign  government  of  defense 
information  Avith  the  intent  that  the  information  be  used  to  harm  the 
United  States  or  benefit  a  foreign  government. 

The  crime  of  unauthorized  dissemination  requires  no  such  intent  to 
commit  espionage,  but  only  willful  communication  of  national  de- 
fense information  to  persons  unauthorized  to  receive  it. 

In  both  cases,  the  evil  conduct  punished  is  the  illegal  communica- 
tion of  national  defense  data.  Recently,  a  judicial  controversy  has 
arisen  as  to  the  proper  construction  of  the  statutory  term,  "communi- 
cate." Mr.  Justice  White  and  Mr.  Justice  Stewart,  in  Neto  York  Times 
Co.  V.  U.S.,^  that  is  the  Pentagon  Papers  case,  indicated  that  they  con- 
sidered newspaper  publication  of  protected  national  defense  informa- 
tion to  be  a  form  of  illegal  communication;  and  under  proper  circum- 
stances, would  uphold  criminal  sanctions  for  such  publication. 

Mr.  Justice  Douglas,  however,  disagreed  pointing  out  that  no  pro- 
vision of  section  793  or  794,  title  18 — that's  the  present  espionage  law 
— uses  the  word  "publish";  that  Congress,  by  utilizing  only  the  terms 
"delivers,"  "transmits"  or  "communicatees,"  did  not  intend  to  include 
the  term  "publishes."  And  consequently,  the  current  espionage  stat- 
utes do  not  apply  to  newspapers  after  they  publish  secret  national  de- 
fense data. 

Congress  now  has  the  opportunity  to  clear  up  this  controversy.  By 
enacting  S.  1400's  definition  of  the  term  "communicate,"  Congress 
can  see  that  those  who  intentionallv  publish  secret  national  defense 
information,  can  be  punished. 

Section  1126(c)  of  1400  defines  "communicate"  as  the  transfer  of 
information  "by  any  means."  This  broad  language  appears  to  cover 
the  act  of  publishing  and  in  my  opinion,  this  is  wholly  consistent 
with  the  public  policy  behind  the  statute;  for  publishing  information 
of  a  kind  Congress  intends  to  protect  is  definitely  one  method  of 
communicating  defense  information  to  foreign  power. 

Congress  and  the  courts  have  never  held  the  first  amendment  to  be 
an  absolute,  and  have  consistentlv  recognized  that  the  press  may  be 
punished  for  certain  things  published.  It  should  be  noted  that  the 
inclusion  of  the  concept  of  publication  in  S.  1400  does  not  prevent 
newspapers  from  publishing.  There  is  no  power  in  censorship  or 
prior  restraint.  The  proposed  law  apparently  only  deals  with  post- 
publication  criminal  sanctions. 

Imagine,  if  you  will,  the  effect  on  the  course  of  World  "War  II 
if  someone  had  published  the  fact  that  the  United  States  had  de- 
ciphered the  Japanese  naval  code :  the  battle  of  Midway  might  have 
been  lost  and  the  war  unnecessarily  prolonged. 

Unauthorized  disclosure  or  publication  of  sensitive  national  defense 
information  is  a  very  serious  offense  either  in  war  or  peace  time, 
and  a  special  exemption  for  press  publication  is  definitely  uncalled 
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for,  unnecesary,  and  in  my  opinion,  contrary  to  the  congressional 
history  of  these  statutes. 

Mr.  Chairman,  a  third  area  to  which  T  would  like  to  direct  your 
attention  is  the  new  section  in  S.  1400  dealing  with  disclo«5ure  of 
classified  information,  section  1124.  Tt  is  my  opinion  that  this  new 
section  is  too  broad  in  scope,  and  really  unnecessary. 

Under  section  1124,  a  person  in  possession  of  classified  information 
is  guiltv  of  a  crime  if  he  communicates  this  information  to  anyone 
not  authorized  to  receive  it.  Unlike  the  existing  statutes  prohibiting 
the  unauthorized  disclosure  of  juitional  defense  information,  the  gov- 
ernment under  this  newly  proposed  section  would  not  have  to  estab- 
lish to  the  satisfaction  of  a  court  that  the  information  in  question  was 
in  fact  related  to  the  national  defense. 

'What  we  have  here  is  a  quasi-official  secrets  act.  The  document 
may  reveal  nothing  more  than  evidence  of  government  management, 
cost  overruns  or  high  level  scandal.  But  if  the  information  were  clas- 
sified, that  is  some  official  stamped  it  "top  secret,"  an  individual 
could  go  to  jail  for  disclosing  it  to  the  public. 

Under  a  section  1124,  prosecution,  it  is  not  a  defense  that  the  in- 
formation was  improperly  classified  or  that  it  was  unrelated  to  the 
national  defense. 

At  this  point,  Mr.  Chairman.  T  would  like  to  reiterate  that  T  am 
not  advocating  unauthorized  disclosure  of  national  defense  secrets. 
It  would  be  a  very  dangerous  situation,  indeed,  if  each  government 
employee  on  his  own  decided  to  reveal  classified  documents  to  news- 
papers. 

"V^Hiat  I  am  emphasizing  is  that  existing  laws  pertaining  to  the 
unauthorized  disclosure  of  national  defense  information  provide  suffi- 
cient deterrents  and  punishment  for  this  crime  without  giving  the 
government  a  blanket  power  to  classify  whatever  information  it 
wants,  and  imprison  individuals  whose  only  offense  may  be  dissemi- 
nation of  embarrassing  information  that  the  government  did  not  want 
disclosed. 

I  also  feel  that  section  1124  is  unnecessary  for  punishing  foreign 
spies.  Argument  have  been  made  that  without  section  1124  the  gov- 
ernment may  find  itself  in  a  position  where  it  could  not  prosecute 
spies,  because  the  classified  information  a  spy  has  stolen  is  too  sensi- 
tive to  be  revealed  during  the  trial. 

As  you  know,  in  prosecutions  for  espionage  and  unauthorized  dis- 
closure, the  classified  document  must  be  revealed  in  open  court  in 
order  for  the  government  to  establish  the  document's  relationship 
to  the  national  defense.  The  foregoing  argument,  T  feel,  is  really 
without  foundation.  There  is  a  law  already  on  the  books  that  pro- 
hibits the  communication  of  classified  information  to  foreign  agents. 
And  under  this  law,  section  783(b)  of  title  50,  the  Government  does 
not  have  to  reveal  the  contents  of  the  classified  document  during  the 
trial.  The  courts  have  ruled  that  all  the  Government  has  to  establish 
is  that  the  information  was  classified  and  the  defendant  knew  it  was 
classified. 

Now,  what  is  the  difference  between  section  783(b),  and  the  newly 
proposed  section  1124?  Primarily,  section  783(b)  punishes  the  crime 
of  communicating  classified  information  to  a  foreign  agent  while  sec- 
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tion  1124  punishes  similar  communication  to  any  person.  This  could 
be  a  Congressman  or  a  newspaper  reporter. 

I  believe  any  revision  of  S.  1400  or  S.  1  should  incorporate  the 
salient  features  of  section  788(b)  and  eliminate  section  1124.  The  re- 
sultant law  would  demonstrate  the  ability  of  a  democratic  society  to 
achieve  a  just  balance  between  national  security  enforcement  and  the 
basic  needs  of  an  open  society. 

The  surreptitious  delivery  of  classified  documents  to  foreign  agents 
has  no  justification.  A  democracy  does  not  benefit  from  such  an  ac- 
tivity. Consequently,  the  defendant  has  little  right  to  demand  that 
the  classified  information  be  revealed  at  his  trial. 

On  the  other  hand,  the  communication  of  classified  docurnents  to 
people  who  are  not  foreign  agents  may  or  may  not  be  justified.  It 
depends  on  the  content  of  the  document  and  its  relationship  to  the 
national  defense.  In  this  situation,  I  believe  the  Government  should  be 
required,  as  it  is  under  existing  law,  to  establish  that  the  information 
was  of  a  kind  Congress  intended  to  protect. 

I  would  like  to  discuss  two  more  areas  that  I  think  are  worthy  look- 
ing into.  The  first  concerns  the  definition  of  national  defense  infor- 
mation as  found  in  S.  1  and  S.  1400.  Both  these  definitions,  in  my 
opinion,  are  inadequate. 

If  Congress  wishes  to  define  the  term  "national  defense  informa- 
tion," and  this  term  is  not  defined  in  existing  statutes,  I  would  sug- 
gest that  the  established  concept  of  judicial  construction  be  incor- 
porated in  any  statutory  definition  of  the  term. 

For  example,  the  courts  have  interpreted  information  related  to 
the  national  defense  as  information  that  is  not  available  to  everyone 
from  lawful  sources;  that  it  is  information  which  must  be  directly 
related  to  the  national  defense,  and  that  the  disclosure  of  such  in- 
formation may  affect  the  country's  ability  to  defend  itself. 

It  is  this  concept  of  secret,  sensitive  defense  information,  which  may 
affect  the  ability  of  the  United  States  to  defend  itself,  which  should 
be  incorporated  in  any  definition. 

It  is  my  belief  that  the  espionage  laws  were  never  intended  to  be 
used  to  conceal  information  only  remotely  connected  to  the  national 
defense ;  that  when  Congress  originally  considered  the  act,  in  the  war 
year  of  1917,  the  sole  purpose  of  such  legislation  was  to  protect  sensi- 
tive, defense  information;  and  that  information  vaguely  or  remotely 
connected  to  National  defense,  such  as  general  governmental  policy 
or  embarrassing  high  level  scandal  should  never  be  suppressed  under 
the  jurisdiction  of  these  laws. 

In  drafting  a  statutory  definition  of  national  defense  information, 
such  misleading  terminology  as  "information,  regardless  of  its  origin" 
should  be  eliminated  from  S.  1400,  and  an  effort  be  made  to  clearly 
exclude  from  the  operation  of  the  statute  information  the  disclosure 
of  which  would  not  adversely  affect  the  national  defense. 

I  foresee  an  additional  problem  with  the  definition  of  national 
defense  information.  These  definitions  as  they  appear  in  S.  1  and 
S.  1400  seem  to  include  many,  many  categories  or  a  list  of  categories 
of  information  that  Congress  wishes  to  protect.  Both  bills  exhaus- 
tively list  specifically  all  items  of  national  defense  information  to  be 
covered  by  the  act. 
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In  this  exliaustivo  list,  tlicro  apparently  are  a  few  loopholes,  as 
certain  kinds  of  sensitive  information  are  not  included.  For  example, 
coujiterintelligence  operations  and  secret  military  equipment  are  not 
covered.  As  a  result,  a  foreiofn  ao;ent  may  steal  either  sensitive  coun- 
teiintellio;pnce  reports  or  a  secret  Ai-my  gas  mask  and  not  be  in  vio- 
lation of  the  proposed  espionage  laws. 

Mr.  Bi.AKEV.  Would  that  be  an  omission  if  the  statutory  defini- 
tion were  defined  in  terms  of  "includes."  rather  than  "means?" 

Mr.  Baxk.  T  think  so.  How  about  a  dragnet  clause,  such  as  "any 
other  information?" 

Mr.  Rlakky.  The  argument  that  was  made  to  the  committee  by 
the  Department  of  Justice  was  that  since  the  phrase  was  taken  from 
present  hnv.  the  courts  would  be  expected  to  read  into  it  all  the 
present  judicial  limitations. 

The  catalog  that  appears  in  both  S.  1  and  S.  1400  is  a  list  of 
illustrations  rather  than  a  delimiting  series  of  specifics. 

Mr.  Bank.  Then  I  suggest — do  you  have  a  copy  of  it  in  front  of 
you  ? 

For  example,  subsection  112r)(g)  (10)  says  information  related  to 
the  national  defense  includes  information  relating  to 

Mr.  Blakey.  The  key  word  there  is  "includes."  It  would  be  but  not 
limited  to. 

Mr.  Baxk.  I  see.  You  would  include  the  phrase  "including,  but  not 
limited  to,"  is  that  what  you're  saying? 

]Mr.  Blak?:y.  There  is  a  general  provision  in  front  of  the  code  that 
says  the  word  "includes"  is  to  be  read  as  if  the  phrase,  "but  not  lim- 
ited to."  is  also  set  forth. 

Mr.  Bank.  I  did  not  see  that.  "N^Tiat  prompted  my  recommendation 
was  section  1226(g)  (10)  because  it  says,  "in  time  of  war,  any  other 
matter  involving  the  security  of  the  ijnited  States  which  might  be 
useful  to  the  enemy." 

If  "includes"  were  implied  to  mean  "not  limited  to"  you  would 
not  need  section  1126(10),  I  would  think.  I  Avould  suggest  that  a 
phrase  like  "and  other  information  relating  to  the  National  defense" 
be  included  in  that  list. 

It  is  true  that  many  times  courts  will  read  into  statutes  what  the 
legislative  body  intended.  There  is,  however,  a  chance  that  the  courts 
will  be  very  restrictive.  A  good  example  is  Justice  Douglas'  inter- 
pretation of  the  espionage  laws  in  the  A'ew  York  Times  case.  I  am 
positive  that  the  congressional  history  of  the  sections  dealing  with 
espionage  indicates  that  Congress  wished  to  punish  the  crime  of  "pub- 
lishing" protected  national  defense  information. 

In  my  prepared  statement,  I  quoted  the  remarks  of  Senator 
Ashurst,  made  to  the  Congress  in  1917,  that  if  newspapers  insisted  on 
publishing  information  pertaining  to  the  movement  of  the  fleet,  the 
troops,  and  locations  of  defense  works  such  publication  would  be 
subject  to  criminal  pi'osecution.  Yet  Justice  Douglas  made  a  very 
sound  argument,  saying  that  since  the  terms  "deliver,"  "transmit," 
and  "communicate"  were  included  in  the  statute  and  the  term  "pub- 
lish' 'was  not  in  that  list  he  felt  that  publishing  was  not  intended  to 
be  one  of  the  acts  to  be  criminally  sanctioned.  The  same  problem 
might  arise  in  the  interpretation  of  subsection  1126(g)  of  S.  1400. 
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I  Avoiild  siif^gest  that  the  term  "national  defense  information" 
should  not  be  defined  by  the  nse  of  an  exhaustive  list,  but  rather,  the 
term  be  left  undefined  as  it  is  in  existing  statutory  law,  allowing  the 
courts  to  interpret  this  key  phrase. 

The  courts  have  been  very,  very  wise  in  the  past  in  such  interpre- 
tation. I  don't  believe  there  is  a  case  where  an  individual  arrested 
for  commiting  espionage  on  behalf  of  a  foreign  nation  did  get  off 
because  the  courts  misread  or  misinterpreted  the  meaning  of  the  term 
"information  relating  to  national  defense." 

If  Congress  does  deem  it  necessary  to  include  a  list  of  items  to 
be  protected,  T  would  suggest  that  the  phrase  "and  other  informa- 
tion relating  to  the  national  defense"  be  included. 

Mr.  Blakey.  That  would  be  appropriate  in  S.  1.  But  since  S. 
1400  uses  "includes,"  it  might  not  be  appropriate  there. 

Mr.  Baxks.  You  could  say  that,  but  again,  I  feel  there  is  a  danger 
that  the  courts  will  misinterpret  that. 

I  wish  to  discuss  an  additional  area.  A  statute  to  be  constitutional 
cannot  be  vague,  a  statute  cannot  deprive  a  person  of  the  ability  of 
predetermining  whether  his  contemplated  action  is  criminal  under 
the  law,  but  on  their  face,  the  laws  dealing  with  protecting  national 
defense  information  are  unconstitutional.  For  example,  every  time 
you  possess  a  piece  of  paper  dealing  with  military  matters  or  national 
defense  matters,  you'd  have  to  speculate,  is  this  document  related  to 
the  national  defense,  or  is  this  the  one  that  a  jury  may  consider  to 
be  related  to  national  defense. 

What  the  Supreme  Court  has  done,  therefore,  to  uphold  the  con- 
stitutionality of  the  espionage  laws  is  to  read  into  all  these  statutes 
an  additional  element  of  proof.  This  element  of  proof  is  called 
scienter.  It  is  used  here  as  guilty  knowledge,  bad  faith. 

In  any  prosecution  for  the  crime  of  espionage,  the  Government 
must  establish  that  the  defendant  knew  he  might  be  in  violation  of 
the  laAv,  and  yet  he  continued  to  commit  espionage.  Although  the 
courts  have  told  us  how  to  interpret  the  laws  punishing  the  crime 
of  espionage,  there's  never  been  adjudication  of  the  laws  dealing 
with  unauthorized  disclosure  of  national  defense  information. 

As  you  know,  the  acquittal  of  Dr.  Ellsberg  left  a  lot  of  ques- 
tions unresolved.  One  of  them  dealt  with  the  scienter  requirements  of 
crimes  concerning  unauthorized  disclosure. 

In  situations  of  unauthorized  disclosure,  that  is,  where  a  defendant 
may  not  intend  to  commit  espionage,  but  only  wishes  to  publish 
sensitive  information  in  a  newspaper,  it  is  my  opinion  that  the  scienter 
requirement  for  such  a  crime  must  be  that  the  defendant  knew  the 
information  he  disclosed  was  the  type  he  should  not  have  disclosed; 
yet,  he  disclosed  it  to  one  not  authorized  to  receive  it. 

In  1950,  the  Congress  amended  those  sections  of  title  18  concerning 
unauthorized  disclosure.  The  amendment  required  the  Government  to 
establish  that  the  information  disclosed — I'm  quoting  from  the  law — 
"information  the  possessor  had  reason  to  believe  could  be  used  to 
injure  the  United  States  to  the  advantage  of  any  foreign  nation." 
It  appears  that  this  phrase  has  been  eliminated  from  S  .1  and  S. 
1400. 
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It  is  my  belief  that  this  scienter  phrase  should  be  reincorporated; 
for  althoiifrh  the  courts  miofht  uphold  the  act's  validity  by  reading 
this  phrase  back  into  the  statutes,  an  argument  can  be  made  that  its 
absence,  in  the  revised  statutes,  indicates  an  intention  to  eliminate  the 
requirement.  I  would  suggest  that  such  an  elimination  may  open  the 
sections  relating  to  unauthorized  disclosure  to  questions  of  constitu- 
tionality. 

Senator  Hruska.  Wouldn't  your  suggestion  be  approached  from 
the  basis  that  Ave  could  assure  the  applicability  of  a  requirement  of 
section  1122  of  S.  1400  bv  legislative  history,  rather  than  by  chang- 
ing the  face  of  the  drafted  statute?  After  all,  the  "knowingly" 
culpability  requirement  applicable  to  that  section  is  intended  to  pre- 
serve current  case  law. 

Wouldn't  a  basis  of  legislative  history  be  sufficient? 

Mr.  Bank.  Of  course  that  is  one  way  the  courts  could  interpret  it. 
But  what  I'm  referring  to  is  the  scienter  requirement,  that  is  the 
bad  faith  requirement.  If  I  delivered  a  defense  document  to  one  un- 
authorized to  receive  it  because  I  thought  he  was  so  authorized,  I 
did  communicate  it  "knowingly"  but  without  the  intent  to  violate 
the  law.  This  is  an  example  of  "knowing"  conduct  without  "bad 
faith."  I'm  not  saying  we  need  a  very  strict  standard.  If  the  document 
is  stamped  top  secret,  the  defendant  is  on  notice  that  this  is  the  type 
of  information  which  should  not  be  disclosed. 

]\Ir.  Blakey.  What  you're  concerned  with  are  the  circumstances 
surrounding  the  communication.  If  he's  aware  of  the  possibility  of 
the  damage  to  the  national  security,  or  that  he  is  giving  it  to  a 
Russian  agent- 


Mr.  Bank.  It  doesn't  even  have  to  be  to  a  Russian  agent.  It's 
just  that  he  knows  that,  has  reason  to  believe,  that  this  is  informa- 
tion that  Congress  wanted  to  protect  or  it's  the  type  of  information 
hat  might  injure  the  United  States  or  help  a  foreign  power. 

]\fr.  Blakey.  That  would  establish  bad  faith. 

Mr.  Bank.  Yes,  and  if  he  also  knowingly  transmits  it. 

I  believe  the  court  would  probably  road  in  the  "bad  faith"  require- 
ment. I  don't  think  the  court  is  going  to  hold  the  law  unconstitutional. 
They  haven't  in  the  past.  What  bothers  me  is  that  this  scienter  phrase 
was  in  the  prior  law  and  that  one  could  argue  that  by  eliminating  it. 
Congress  did  not  want  the  specific  intent  provision  in  the  statute. 
And  if  this  occurs,  the  statute  may  be  attacked  as  being  unconsti- 
tutional. 

I  hope  this  is  clear.  Perhaps  I  should  elaborate  on  a  related  point. 
Under  the  espionage  act  the  classification  system  is  primarily  utilized 
to  put  people  on  notice  that  the  information  in  the  document  is  prob- 
ably defense  information  and  if  it  is  disclosed  without  authorization 
such  an  act  may  be  illegal.  However,  it  should  be  noted  that  the 
espionage  act  does  not  generally  bar  the  disclosure  of  classified  in- 
formation per  se  but  only  information  related  to  the  national  de- 
fense. When  the  government  seeks  to  use  this  laAV  to  enforce  the 
classification  system,  the  government,  in  court,  must  establish  that  a 
paiticulai-  classified  document  does  contain  information  relating  to 
the  national  defense  and  not  merelv  that  it  is  classified. 
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If  I  transmitted  classified  information  to  Senator  Hruska,  for  ex- 
amj)le,  who  is  a  person  unauthorized  to  receive  it,  and  I  felt  that 
this  was  information  that  should  not  have  been  classified  because  it 
only  dealt  with  cost  overruns,  or  high-level  governmental  scandal  I 
would  at  least  have  the  right  under  present  law  to  go  to  court  and 
argue  that  this  information  is  not  national  defense  information,  and 
its  disclosure  could  not  hurt  the  country. 

The  Government  on  the  other  hand  may  argue  that  I  am  mistaken, 
that  it  is  very  sensitive  information  and  its  disclosure  can  hurt  the 
country.  The  court,  the  jury,  makes  its  own  determination  on  the 
facts,  and  if  the  Government  is  correct,  I  would  be  convicted  and 
punished.  Under  section  1124  of  S.  1400  there  is  no  right  to  defend 
on  that  premise.  If  it's  classified,  and  I  disclose  it,  I  am  guilty. 

What  I'm  concerned  with  is  the  passage  of  any  law  that  gives  broad 
power  to  such  an  extent  that  if  I  disclose  a  document  which  has  been 
stamped  "secret,"  that  is,  classified,  to  someone  who  is  not  a  foreign 
agent  I  would  have  no  defense  at  all. 

Getting  back  for  a  moment  to  section  1122's  need  for  a  scienter 
phrase,  I  believe  the  law  should  require  that  individuals  have  knowl- 
edge that  a  document  is  related  to  national  defense. 

If  a  document  is  stamped  top  secret,  at  least  he  is  on  notice.  That's 
why  I  think  secret  or  confidential  stamps  are  important. 

Senator  Hkuska.  Of  course,  Mr.  Bank  this  section  1122  does  use 
the  word  "knowingly."  If  the  two  words  at  the  top  of  the  page  bear 
a  rubber  stamp  in  print  a  half  an  inch  high,  "top  secret,"  would 
that  not  impart  a  little  bit  of  notice  to  him? 

Mr.  Bank.  Oh  yes,  very  much  so,  sir.  I  was  not  arguing  that  point. 

Senator  Hruska.  Apparently,  you  were.  You  said  you  stamp  the 
page  and  wonder  if  it's  classifiecl  or  not.  If  it's  branded  that  way, 
it  is. 

]Mr.  Bank.  What  about  a  document  Avhich  is  very,  very  sensitive. 
It  has  not  been  classified.  There  are  situations 

Senator  Hruska.  If  it  is  not  classified,  that  section  does  not  apply, 
does  it? 

Mr.  Baxk.  Oh,  yes,  it  does  sir. 

Senator  Hruska.  This  bears  on  unclassified  documents;  if  it  is  not 
classified,  no  offense  has  been  committed. 

INIr.  Baxk.  I'm  sorry.  I  thought  you  were  talking  about  section 
1122.  Section  1122  does  not  relate  specifically  to  classified  documents; 
but  to  all  documents  related  to  the  national  defense. 

Mr.  Lazarus.  Isn't  it  a  restatement  of  current  law,  that  the  "know- 
ingly" requirement  relates  to  each  element  of  this  defense?  It  would 
presumably  apply  to  the  information  itself,  so  he  would  have  to  have 
some  appreciation  of  the  nature  of  the  material  as  he  does  under 
current  law. 

Mr.  Baxk.  Of  course,  you  could  say  that,  but  the  existing  statute 
lias  a  scienter  phrase  in  those  sections  dealing  with  unauthorized 
disclosure.  There  is  no  question  in  my  mind  that  this  law  is  neces- 
sary. And  I  would  not  like  to  see  it  struck  down  as  unconstitutional. 
The  courts  will  probably  read  into  the  law  what  I  am  saying  any- 
way. I  am  only  suggesting  that  Congress  retain  the  phrase,  found 
in  section  793(d)  and  section  793(e)  of  the  existing  law  (which  is 
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the  current  equivalent  to  section  1122).  -which  states  that  the  possessor 
must  have  some  reasonable  belief  that  the  information  could  be  used 
to  injure  the  United  States  or  aid  a  foreign  power.  By  eliminating 
this  phrase,  you  unnecessarily  raise  constitutional  questions. 

Mr.  Blakey.  The  front  part  of  the  statute  indicates  that  once  the 
word  "knowingly"  is  used  in  regard  to  any  element,  culpability  ap- 
plies to  each  of  the  other  elements.  In  the  case  of  S.  1,  it  would  be 
recklessly. 

Mr.  Baxk.  I  am  aware  of  that  section  and  I  agree  that  this  is  a 
very  good  argument.  I  didn't  want  to  say  it's  wrong.  It's  a  very  good 
statute.  It's  well  drafted.  I'm  only  saying  that  you  might  open  your- 
self up  to  an  argument  similar  to  the  one  I  just  raised. 
'  Mr,  Blakey.  To  the  degree  that  this  description  has  clarified  what 
the  issues  are  in  the  legislative  history,  we  could  certainly  end  up  by 
simply  saying  one  way  or  the  other. 

]\Ir.  ]5axk.  Yes,  It  can  be  shown  that  the  Congress  intended  the 
scienter  requirement  to  be  included. 

Senator  Hruska.  Mr.  Bank,  you  have  indicated  in  your  statement 
that  you  see  no  need  for  a  section  1124  of  S.  1400.  And  you  believe 
the  current  title  50,  section  783  coupled  with  the  proposed  section 
1125  would  do  the  job. 

]Mr.  Baxk.  Yes. 

Senator  Hruska.  The  point  to  remember  with  respect  to  section 
1124,  is  that  it  is  intended  to  eliminate  the  current  problem  of  review- 
ing national  security  information  in  the  course  of  proving  an  offense. 

In  recent  years,  the  Department  of  Justice  has  had  to  forego  a 
significant  number  of  prosecutions  for  misuse  of  national  security  in- 
formation because  the  information  could  not  be  made  public  for  se- 
curity reasons.  So  if  it  Avere  really  important,  the  committed  offense 
would  be  barred  from  the  government  for  prosecution.  That  is  where 
it  would  really  come. 

Mr.  Baxk.  Yes,  sir.  That  is  a  problem  with  national  security  laws. 

I  was  involved  with  this  kind  of  work  for  2i/^  years.  It  hurt  some- 
times to  be  a  part  of  an  investigation  where  a  person  would  get  off. 
In  the  Soviet  Union  or  any  Communist  state,  where  the  governing 
regime  has  broad  dictatorial  powers,  I  must  admit  that  they  have 
better  national  security  enforcement. 

The  way  I  view  national  security  laws  such  as  S.  1  and  S.  1400 
is  that  they  must  achieve  a  balance  between  national  security  enforce- 
ment and  the  needs  of  an  open  society.  I  was  looking  for  the  most 
effective  counter-espionage,  counter  misuse  of  information  law  I  could 
find,  Avithout  endangering  oui-  basic  freedoms.  Consider  the  situation 
where  information  is  stamped  top  secret,  but  it  has  nothing  to  do 
with  national  defense;  only  with  some  administration  or  some  indi- 
vidual trying  to  protect  himself.  I  think,  in  fact,  this  problem  was 
raised  in  1917  when  the  law  was  originally  enacted.  Congressmen 
were  very,  very  concerned  about  giving  the  President  of  the  United 
States  or  any  other  government  official  broad  power  to  censor  every- 
thing. Once  a  document  is  stamped  top  secret  that  information  be- 
comes classified,  and  even  if  it  only  dealt  with  the  fact  that  some 
officers  are  stealing  money  that  information  is  classified.  If  I  dis- 
closed it,  I  would  be  guilty  of  an  offense  under  section  1124. 
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Senator  Hruska.  What's  wrong  with  that?  Yon  do  state  that  it 
wonld  be  a  dangerous  situation  if  each  government  employee  on  his 
own  decided  to  disseminate  classified  information  documents.  If  we 
follow  the  rule  that  you  advocate,  anyone  looking  at  a  piece  of  paper 
marked  classified  would  say,  "my  heart,  my  mind,  my  conscience 
says  it's  not  properly  classified.  I  am  going  to  disclose  it."  That  will 
make  impossible  any  system  of  classification. 

There  are  resorts  that  if  a  government  employee  really  believes 
that  something  is  improperly  classified,  he  can  go  to  his  superior  or 
to  the  interdepartmental  board  of  appeals  as  to  classification  and 
make  known  his  objection. 

But  he  should  not  go  to  the  newspapers,  a  commentator,  or  a 
radio  station  and  say  that  his  government  has  acted  wrongly  in 
classifying.  When  that  government  employee  undertook  that  as- 
signment, the  type  of  which  you  at  one  time  had,  you  said  you  were 
in  a  position  of  trust.  And  when  that  paper  is  marked  classified,  it 
is  your  business  to  treat  it  that  way,  and  not  in  a  way  that  would 
be  a  betrayal  of  trust. 

Mr.  Bank.  I  absolutely  agree,  and  99  percent  of  the  time,  I  would 
say  99.99  percent  of  the  time,  that  is  correct.  But  there  are  certain 
situations  that  occur  where  people  misuse  the  national  security  laws. 

Senator  Hruska.  So,  you  will  be  the  judge  of  misuse.  Is  that  your 
position  ? 

Mr.  Bank.  Absolutely  not.  I  am  not  arguing  that  there  should  not 
be  a  chilling  effect,  that  government  employees  should  be  encouraged 
to  dislose. 

Senator  Hruska.  What's  wrong  with  the  chilling  effect  to  prevent 
the  government  employee  breaking  his  trust  ? 

Mr.  Bank.  I  agree  'with  you  100  percent.  Senator.  I'm  trying  to 
emphasize  that  section  1122  covers  that  situation,  and  does  provide 
an  adequate  chilling  effect. 

Senator  Hruska.  Only  as  to  foreign  agents. 

Mr.  Bank.  No  it  says  in  section  1122  that  a  person  is  guilty  of  an 
offense  if  he  knowingly  communicates  information  related  to  national 
defense  to  a  person  not  authorized  to  receive  it.  That  includes  any- 
body. 

I  feel  that  the  situation  where  an  employee  discloses  national  de- 
fense secrets  is  covered  sufficiently  by  section  1122,  and  yet  it  gives 
us  that  bit  of  flexibility  to  cover  the  case  where  the  disseminated 
information,  though  classified,  does  not  jeopardize  the  national  de- 
fense. Under  section  1122,  the  government  could  still  arrest  the  em- 
ployee for  misuse  of  defense  information  but,  at  least,  the  employee 
could  defend  his  conduct  in  court. 

Senator  Hruska.  There  is  a  further  statement  of  yours  to  the  effect 
that  1124  would  punish  any  person  for  communication  of  that 
classified  information  to  a  Congressman,  for  example.  Now  subsection 
C  gives  him  an  opportunity,  doesn't  it,  if  he  does  not  want  to  give 
it  to  some  Congressman  that's  obsessed  with  the  idea  of  headlines. 
Would  that  not  be  an  ulterior  motive  really  when  there  are  commit- 
tees and  subcommittees  that  can  be  appealed  to,  and  he  could  disclose 
that  document  to  them  with  impunity,  and  with  immunity? 

Mr.  Bank.  That  is  still  a  little  too  restrictive  in  the  sense  that, 
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according  to  section  1124(c),  it  can  only  be  disclosed  to  a  reij:iilarly 
constituted  committee  of  the  Senate  or  the  House,  and,  fjiven  all  my 
faith  in  the  Senate  and  the  lecjislative  branch,  there  may  be  a  situation 
where  such  a  committee  mi(;ht  not  want  to  disclose  it  because  it's 
just  too  hot.  Yet,  it  is  information  the  public  should  have. 

I  know  it  sounds  as  if  I  am  takino;  a  very  liberal  attitude  toward 
disclosure,  and  that  T  don't  want  to  do.  I  am  very  concerned  about 
the  disclosure  of  national  defense  information  to  unauthorized  in- 
dividuals. 

I  would  like  to  reiterate  that  the  law  on  the  books  today  or  section 
1122  is  sufficient.  They  deter  and  punish  the  (guilty.  For  example. 
I  believe  if  it  were  not  foi-  the  political  atmosi)here  Dr.  Ellsbero; 
would  have  been  convicted  for  misuse  or  unauthorized  disclosure  of 
national  defense  information.  All  that  was  needed  to  obtain  a  con- 
viction Avas  one  item  of  information  in  the  Pentao;on  Papers  that 
Avas  related  to  national  defense.  The  courts  have  not  interpreted  na- 
tional defense  information  as  beinfj  information  that  is  so  important 
that  it  guarantees  the  destruction  of  the  United  States.  All  it  need  be 
is  information  that  may  affect  our  defense.  If  a  man  discloses  infor- 
mation and  if  a  jury  concludes  that  it  is  national  defense  informa- 
tion, he  will  be  convicted. 

I  do  not  wish  to  imply  that  I  would  encourage  an  individual  to 
disclose  our  nuclear  secrets,  naval  defense  secrets  or  missile  bases. 
That  would  be  a  disaster.  All  I  am  saying  is  that  there  really  is  no 
need  for  section  1124  because  if  a  Federal  employee  causes  a  secret 
document  to  be  published,  it  Avould  then  be  public  anyway,  so  there 
is  no  problem  shoAving  it  in  an  open  court. 

I  feel  the  laAvs  are  really  quite  good  the  Avay  they  are  uoav,  that 
they  cover  all  foreign  agents,  all  espionage  situations.  They  coA'cr 
all  situations  Avhere  an  individual  violates  his  trust  and  discloses 
without  authority  sensiti\''e  national  defense  information. 

The  only  situation  that  section  1122  and  the  existing  laAvs  do  not 
coA^er  is  that  rare  situation  where  there  may  be  a  document  that 
should  not  have  been  classified  in  the  first  place;  it  should  not  be 
protected  by  these  laws. 

> Senator  Hruska.  In  which  event,  the  government  Avould  have  to 
let  the  man  go  if  the  nature  of  the  paper  was  such  that  they  could 
not  afford  to  bring  it  into  daylight  in  its  full  text.  And  they  Avould 
be  compelled  to  do  that  if  the  position  for  Avhich  you  are  arguing 
were  upheld. 

Mr.  Bank.  I  disagree,  Senator,  because  in  cases  of  foreign  espionage 
there  is  no  need  for  the  government  to  disclose  that  document.  A  de- 
fendant can  be  tried  under  section  782(b)  of  title  50  for  disclosing 
classified  information  to  a  foreign  power  and  the  government  does 
not  have  to  establish  the  document's  relationship  to  any  thing.  All 
the  prosecution  has  to  do  is  to  establish  the  document  is  classified. 
HoAvcA^er,  if  the  information  is  disclosed  to  someone  other  than  a 
foreign  agent,  the  government  Avill  have  to  expose  the  contents  in 
court. 

Senator  IIritska.  That  is  right.  Again  I  ask  you  this  question.  If 
an  employee  undertakes  a  trust,  then  betrays  that  trust  and  defies 
the  Government  to  Avhom  he  gave  the  pledge  of  trust,  Avould  you  say 
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that  counts  nothino^?  He  can  force  the  Government  to  disclose  the 
material  that  is  involved  in  the  betrayal  of  that  trust. 

What  kind  of  morals,  let  alone  law,  would  that  be  if  a  man  could 
do  anything  he  wants  to?  He  can  solemnly  pledge  and  take  an  oath 
of  office,  and  then  say  that  he  doesn't  care  about  his  oath,  that  he  is 
going  to  do  it  any  way.  He  would  be  beyond  punishment. 

That  is  something  that  is  very  difficult  to  understand.  It  is  diffi- 
cult to  understand  an  effort  to  try  to  justify  that  sort  of  thing  in  the 
name  of  saying  that  the  only  reason  for  that  classification  is  that  it 
might  embarrass  the  administration.  That  is  not  true.  There  are  many, 
many  safeguards  to  see  that  that  is  not  true,  particularly  under  the 
)iew  Executive  order  that  became  effective  a  year  ago,  in  June  1972, 
together  with  all  the  administrative  safeguards  and  appeals. 

That  wears  thin  on  the  nerves  of  those  Avho  believe  that  when  a 
person  undertakes  to  Avork  for  somebody,  he  should  obey  the  instruc- 
tions that  he  gets  and  proceed  according  to  those  procedures  that  are 
pr-ovided  in  the  law. 

Mr.  Baxk.  With  all  due  respect.  I  disagree. 

Senator  Hruska.  It  is  obvious. 

Mr.  Baxk.  I  feel  very  strongly  about  the  trust  that  I  was  given. 
I  have  never  disclosed  documents.  But  I  feel  the  laws  now  are  strong 
enough  to  prevent  that,  or  at  least  to  punish  that.  May  I  make  one 
point,  and  maybe  this  will  sum  up  my  feeling? 

I  believe  a  democracy  has  to  be  flexible.  There  are  certain  areas 
of  a  democracy  that  makes  this  country  great.  Sometimes  we  do 
have  to  prevent  the  enactment  of  too  strong  a  law  because  it  would 
hurt  the  very  democracy  all  these  national  security  laws  were  origin- 
ally enacted  to  protect.  I  really  feel  section  1124  is  too  broad  and 
unnecessary.  It  is  an  official  secrets  act.  It  is  complete  censorship, 
and  a  man  would  be  guilty  of  a  crime  under  this  law  even  if  he  dis- 
closed classified  information  that  Avould  not  affect  the  national  de- 
fense. This  has  little  to  do  Avith  secrecy  oaths. 

I  think  that  when  you  interpret  the  national  secrecy  oath,  I  don't 
think  that  means  if  I  find  out  an  officer  is  accepting  bribes  to  allow 
the  purchase  of  faulty  ammunition,  endangering  the  lives  of  our 
soldiers,  and  he  stamps  evidence  pertaining  to  this  crime  top  secret, 
that's  it.  I  never  swore  to  an  oath  that  under  this  situation  I  would 
say  nothing.  I  don't  think  that  is  what  these  laws  mean. 

Senator  Hruska.  The  only  comment  I  Avould  have  on  that  is  to 
quote  a  statement  of  your  own.  I  read  from  page  12  of  your  state- 
ment. 

It  would  be  .1  very  dangerous  situation  if  each  government  employee  on 
his  own  decided  to  disseminate  classified  documents. 

]\Ir.  Bax^k.  I  absolutely  agree. 

Senator  Hruska.  The  situation  that  you  described  in  my  judgment 
falls  into  that  category. 

Thank  you  very  much  for  appearing. 

Mr.  Baxk.  Thank  you,  Senator. 

Mr.  Hruska.  The  next  Avitness  Avill  be  ]\Ir.  Robert  Pirtle,  General 
Counsel  for  Colville  Confederated  Tribe,  the  Lummi  Indian  Tribe, 
and  the  Makah  Indian  Tribe. 
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STATEMENT  OF  ROBERT  L.  PIRTLE,  GENERAL  COUNSEL  FOR 
COLVILLE  CONFEDERATED  TRIBE,  LUMMI  INDIAN  TRIBE,  AND 
THE  MAKAH  INDIAN  TRIBE;  ACCOMPANIED  BY  MEL  TONASKET, 
COLVILLE  CONFEDERATED  TRIBES,  AND  JOE  LAWRENCE,  MAKAH 
INDIAN  TRIBES 

]\Ir.  PiRTLE.  I  am  Robert  L.  Pirtle,  General  Counsel  for  the  Col- 
ville  Confederated  Tribe,  the  Liimmi  Indian  Tribe  and  the  ^Nfakah 
Indian  Tribe,  and  I  would  Tike  to  thank  the  committee  for  this 
opportunity  to  appear  before  you  today  and  speak.  I  wish  to  address 
myself  to  the  question  of  the  Indian  jurisdiction  portions  of  S.  1 
and  S.  1400.  I  am  acompanied  today  by  Joe  Lawrence,  who  is  Chair- 
man of  the  Makah  Indian  Tribe  who  will  address  the  committee  and 
by  INIel  Tonasket  who  is  the  Chairman  of  the  Colville  Confederated 
Tribes. 

To  those  of  us  who  have  spent  our  professional  lives  fighting  for 
the  Indian  tribes,  especially  in  the  area  of  jurisdiction,  these  two 
bills  are  most  important,  S.  1  and  S.  1400.  Either  of  those  Avould 
revise  the  Federal  Criminal  Code,  a  thing  which  I  think  must  be 
done,  and  I  know  that  many  times  when  we  have  stood  before  Su- 
preme Courts  and  courts  of  appeals.  Federal  courts,  we  thought  to 
ourselves,  "This  is  really  not  the  right  forum  in  which  to  struggle 
with  these  jurisdictional  questions."  This  committee  is  the  right 
forum. 

Therefore  I  am,  for  another  reason,  happy  to  be  here  today. 

Now,  I  am  filing  with  the  committee  a  statement  for  the  three 
tribes  that  we  represent  here  and  ask  that  it  may  be  part  of  the 
record  and  I  will  limit  my  testimony,  Senator,  to  some  generalized 
comments  concerning  these  major  areas  of  concern. 

Senator  IIruska.  Very  well.  The  request  is  granted  and  the  state- 
ment will  be  incorporated  in  its  entirety. 

[The  prepared  statement  of  Mr.  Robert  L.  Pirtle  follows:] 

Statement  of  the  Colville  Confedekated  Tribes,  the  Lummi  Indian  Tribe, 

AND  the  Makah  Indian  Tribe 

Mr.  Chairman  and  Honorable  Subcommittee  Members:  This  statement  is 
being  filed  on  behalf  of  the  Colville,  Tmmmi  and  Makah  Indian  Tribes, 
whose  reservations  are  located  in  the  state  of  Washington.  Like  most  of 
the  Indian  tribes  in  America  today,  our  tribes  have  been  making  stieady 
progress  year  by  year  in  modernizing  and  expanding  the  operation  of  tribal 
government  to  the  end  that  our  reservations  will  be  well  governed  and  our 
peoples'  lives  improved.  In  the  process,  we  have  modernized  our  systems, 
expanded  our  governmental  programs,  upgraded  the  quality  of  our  staff 
personnel,  and  made  use  of  every  source  of  technical  knowledge  which  is 
available  to  us. 

We  have  learned  from  hard  exi)erience  that  long  disuse  of  governmental 
power  has  in  many  cases  resulted  in  the  usurpation  of  this  power  by  local 
state  and  county  units  of  government.  Often  the  assertion  of  tribal  rights 
of  self-government  has  been  met  by  ridicule  and  opposition  from  non-Indians 
unfamiliar  with  the  law  governing  the  rights  of  Indian  tribes. 

But  we  are  committed  to  the  principle  of  self-government  or  "home  rule" 
in  accordance  with  President  Nixon's  enunciation  of  our  new  national  Indian 
I)olicy  in  his  historic  speech  to  Congress  on  July  8,   1970 : 

".  .  .  Self-determination  among  the  Indian  people  can  and  must  be  en- 
couraged without  the  threat  of  eventual  termination.  In  my  view,  in  fact, 
that  is  the  only  way  that  self-determination  can  effectively  be  fostered. 
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"This,  then,  must  be  the  goal  of  any  new  national  policy  toward  the 
Indian  people :  to  strengthen  the  Indian's  sense  of  autonomy  without  threat- 
ening his  sense  of  community." 

We  believe  we  have  the  full  support  of  the  United  States  government  in 
our  efforts  toward  achieving  a  real  self-determination  including  revitaliza- 
tion  of  our  Law  and  Order  Codes  and  our  court  systems. 

It  is  for  that  reason  that  we  think  it  would  be  tragic  if  your  Suibeom- 
mittee  were  to  act  upon  federal  criminal  legislation  in  a  way  which  inad- 
vertently dealt  a  damaging  blow  to  our  efforts  at  home  rule.  We  certainly 
applaud  your  effort  to  modernize  and  fill  the  gap  in  our  existing  federal 
criminal  laws.  Many  of  the  provisions  in  both  bills,  but  particularly  in 
S.  1400,  will  be  of  benefit  to  Indian  tribes  everywhere.  However,  we  wish 
to  address  ourselves  to  those  provisions  which  we  think  would  create  a 
serious    invasion    of   Indian    tribal    rights. 

1.     THE  ERRONEOUS  ASSUMPTION  THAT  STATE  CRIMINAL  JURISDICTION   OVER  INDIANS 

IS    EXCLUSIVE 

In  S.  1400,  Section  203,  page  20,  includes  within  the  special  jurisdiction 
of  the  United  States  all  Indian  country  "except  to  the  extent  that  a  state 
has   exclusive  criminal  jurisdiction   thereover   as   provided   in   Title  25." 

Similarly,  in  S.  1,  Section  40  ((i)(3),  page  393,  provides  that  the  Federal 
Criminal  Code  and  the  Major  Crimes  Act,  as  codified  therein,  shall  ■  not 
apply  to  areas  of  Indian  country  over  which  states,  pursuant  to  Public  Law 
83-280,   "have  exclusive  jurisdiction." 

The  mischief  which  the  word  '"exclusive"  would  perpetuate,  originates  in 
the  notion  that  Public  Law  83-280,  wherever  adopted,  has  given  the  adopt- 
ing state  exclusive  criminal  jurisdiction  over  Indians.  We  think  this  is  a 
completely  erroneous  conclusion  of  law.  Nothing  in  Public  Law  83-280  can 
be  found  which  indicates  a  Congressional  'intent  to  eliminate  concurrent 
tribal  jurisdiction.  AH  states  allow  cities  and  towns  to  exercise  concurrent 
jurisdiction  and  recognize  the  right  of  cities  and  towns  to  enforce  their  own 
ordinances  so  long  as  such  ordinances  are  not  in  conflict  with  state  law. 

Nevertheless,  the  use  of  the  word  "exclusive"  in  the  quoted  provisions  of 
S.  1400  and  S.  1  appears  to  give  support  to  those  who  would  claim  that  jio 
room  remains  whatsoever  for  tribes  to  exercise  even  misdemeanor  jurisdic- 
tion on  their  reservations  in  states  which  have  acted  under  Public  Lawl 
83-280. 

The  problem  increases  in  complexity  when  one  considers  that  many  states 
have  assumed  only  partial  jurisdiction  over  Indians  and  Indian  reservations 
pursuant  to  Public  Law  83-280.  For  example,  in  the  state  of  Washington, 
unless  a  tribe  has  specifically  petitioned  for  total  jurisdiction,  the  state  has 
assumed  jurisdiction  only  over  8  specified  subject  areas,  one  of  which  is 
operation  of  motor  vehicles  upon  the  public  highways.  The  state  certainly 
asserts  that  it  has  exclusive  jurisdiction  and  refuses  to  recognize  any  power 
in  the  tribes  to  govern  highway  offenses,  even  on  tribal  roads  on  the  reser- 
vation. Surely  this  is  wrong.  The  jurisdiction  which  the  tribes  have  always 
retained  as  a  matter  of  internal  sovereignty  and  which  is  now  concurrent 
with  either  federal  or  state  jurisdiction,  must  be  recognized.  We  therefore 
strongly  urge  that  the  word  "exclusive"  be  excised  from  §  203(b)  (3)  (D), 
line  39,  page  20,  of  S.  1400  and  from  §340(q)  (3),  line  28,  page  393,  of  S.  1. 

2.    TRIBAL    JURISDICTION    OVER    INDIANS — FELONY    VS.    MISDEMEANOR    CONFUSION 

A  second  matter  which  has  caused  us  grievous  concern  is  that  Section 
203  of  S.  1400,  page  20,  excludes  from  the  special  territorial  jurisdiction  of 
the  United  States,  Indian  country  "to  the  extent  that  the  local  tribe,  band, 
community,  group,  or  pueblo  has  tried  an  offense  committed  therein  by  an 
Indian."  While  we  have  no  quarrel  with  the  concept  that  exercise  of  tribal 
jurisdiction  should  preempt  the  field,  this  provision  raises  serious  problems 
which  must  be  dealt  with. 

First,  it  must  be  noted  that  Section  203  precludes  federal  jurisdiction  for 
"an  offense"  tried  in  tribal  court.  But  Section  205  provides  that  federal 
jurisdiction  over  "an  offen.se"  does  not,  in  itself,  prevent  an  Indian  tribe 
from  exercising  its  jurisdiction.  The  two  sections,  read  together,  allow  the 
possibility  that  a  tribal  murder  trial,  for  example,  might  act  as  a  bar  to  a 
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federal  prosecution.  And  since  under  tlie  Indian  Civil  Rights  Act  of  19G8, 
Tultiic  Law  !R>-L'S4,  I)U^i^=lunelit  nictcd  out  by  tribal  courts  is  limited  to  G 
montlis  imprisonment  and  a  $",00.00  fine,  a  federal  court,  anxious  to  i)re- 
vi'nt  such  a  result,  might  well  hold  that  Indian  tribes  retain  only  mii<de- 
meanor  jurisdiction.  Yet  that  conclusion  is  not  only  unwarranted  but  is 
contrary  to  the  true  state  of  the  law. 

Enactment  of  the  Major  Crimes  Act  of  ISSo  did  not  constitute  a  witli- 
drawal  of  tribal  jurisdiction  over  felonies  named  therein  but,  instead,  estab- 
lished concurrent  tribal  and  federal  jurisdiction.  This  conclusion  is  borne 
out  by  the  decision  of  the  United  States  Supreme  Court  in  Keeble  v.  United 
IStates,  No.  72-5323  (May  29,  1973)  41  L.W.  4722.  in  which  the  Supreme 
Court  held  that  an  Indian  prosecuted  under  the  Major  Crimes  Act  of  18Sr> 
is  entitled  to  a  jury  instruction  on  lesser-included  offenses.  The  Supreme 
Court  held  that  such  an  instruction  would  not  expand  the  reach  of  the 
Major  Crimes  Act  of  ISSo  or  constitutes  an  infringement  on  the  residual 
jurisdiction  of  Indian  tribes.  This  conclusion  by  the  United  States  Supreme 
Court  is  consistent  only  with  the  notion  of  concurrent  tribal  and  federal 
jurisdiction  on  Indian  reservations  respecting  both  felonies  named  in  the 
Major  Crimes  Act  of  18S5,  other  felonies,  and  misdemeanors. 

Under  S.  1400,  as  presently  drafted,  the  problem  posed  above  exists  re- 
garding all  felonies  whether  included  or  not  in  the  Major  Crimes  Act  of 
18S5,  Section  3242,  page  254. 

3.     TRIBAL    JURISDICTION    OVER    XOX-IXDIANS 

The  preclusion  of  federal  jurisdiction  to  the  extent  that  the  tribe  has  tried 
an  offense  committed  on  the  reservation  "by  an  Indian"  merely  serves  to 
reinforce  another  major  erroneous  assumption  that  Indian  tribes  have  no 
jurisdiction  over  non-Indians  as  to  either  felonies  or  misdemeanors.  "We 
recognize  that  the  concept  of  full  tribal  jurisdiction  over  all  offenses  com- 
mitted on  Indian  reservations  is  one  that  may  trouble  many  persons  and 
will  be  considered  a  novelty  by  others.  However,  all  tribes  have  experienced 
the  serious  frustration  of  tribal  government  as  a  result  in  inability  to 
enforce  their  laws  over  violators  on  their  reservations  who  are  not  Indians. 
TJie  offen.ses  most  troublesome  to  Indian  tribes  are  normally  misdemeanors 
and  may  consist  of  willful  disobedience  of  tribal  hunting  and  fishing  laws, 
or  refusal  to  abide  by  tribal  zoning  and  building  code  regulations.  It  is 
vital  to  the  functioning  of  tribal  governments  that  they  have  the  same  au- 
thority to  enforce  their  laws  over  all  persons  within  the  boundaries  of  their 
reservations,   regardless  of  race. 

We  assume  there  will  be  those  who  will  claim  that  this  will  lead  to  unjust 
treatment.  To  those  persons  we  answer  that  the  federal  government  will 
surely  fulfill  its  duty  in  prosecuting  those  accused  of  committing  felonies 
within  the  compass  of  the  Major  Crimes  Act  of  1885,  and  that  regarding 
remaining  offenses,  our  tribal  judges  are  entitled  as  to  much  confidence  as 
is  accorded  to  local  magistrates  in  any  town  or  village  through  which  one 
hapi)ens  to  be  passing  in  these  United  States.  Our  tribal  judges  are  in  fact 
subjected  to  repeated  training  in  tribal  judges  schools  and  seminars  oper- 
ated by  the  Bureau  of  Indian  Affairs  and  the  National  American  Indian 
Court  Judges'  As.sociation.  We  would  also  remind  the  Subcommittee  that 
by  virtue  of  the  Indian  Civil  Rights  Act  of  19:38,  P.L.  90-2.S4,  the  rigJits 
guaranteed  all  Americans  by  the  constitution  are  specifically  imposed  upon 
the  actions  of  tribes  in  tribal  courts  so  that  any  i>erson  brought  before  a 
tribal  coui't  who  feels  he  has  been  denied  due  process  of  law  or  any  of  the 
other  basic  Constitutional  guarantees  has  the  right  to  bring  -the  matter  to 
the  attention  of  a  federal  court,  and  to  .secure  relief. 

We  think  it  would  be  tragic  if  this  Congress  in  a  worthy  effort  to  revi.se 
the  criminal  code  inadvertently  destroyed  an  inherent  tribal  right  which 
has  fallen  into  disuse  and  is  now  being  exercised  by  tribes  in  their  effort  to 
govern  their  reservations  properly.  The  Subcommittee  should  be  aware  that 
the  tribes  operate  under  tribal  lavi'  and  order  codes  carefully  drawn  to  pre- 
serve the  rights  of  all  persons,  and  that  wherever  such  laws  may  have  nn 
effect  on  non-Indians,  they  have  been  carefully  examined  by  the  Bureau  of 
Indian  Affairs  and  its  solicitors  for  constitutionality.  AVe  would  remind  this 
Subcommittee  that  since  Worcester  v.  Georgia  was  decided  in  1832,  it  has 
been  held  that  while  the  tribes  gave  up  all  of  their  external  sovereignty  by 
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treaties  with  the  United  States  they  retained  intact  their  internal  sover- 
eignty, subject  of  course,  to  the  plenary  authority  of  Congress.  In  no  case 
do  the  treaties  or  executive  orders  involving  our  trijbes  yield  up  to  the  fed- 
eral government  authority  over  offenders  on  our  reservations.  We  think  tne 
legal  principle  is  clear  and  should  remain  inviolate:  tribes  must  be  recog- 
nized by  Congress  as  having  inherent  authority  to  try  offenses  committed 
by   all   persons   within   tlie   boundaries    of    tlieir    reservations. 

Therefore,  we  respectfully  urge  the  Subcommittee  to  amend  Section  203 
(b)   to  read: 

"The  special   territorial  jurisdiction   of  tlie   United   States  includes :   .   .   . 

(3)  The  Indian  country,  wliich  includes:  .  .  .  Except  to  the  extent  that 
a  state  has  criminal  jurisdiction  thereover  as  provided  in  Title  25  or  to 
the  extent  that  the  local  tribe,  band,  community,  group,  or  pueblo  has 
exerted  its  jurisdiction.  Federal  jurisdiction  and  state  jurisdiction  over 
offenses  committed!  on  Indian  reservations  shall  be  concurrent  with  tribal 
jurisdiction   over  such   offenses." 

4.    THE    JAY    TltEATY    OF    1794,    8    STAT.     116 

AVe  would  also  like  to  call  the  Subcommittee's  attention  to  what  may  be 
an  uversight  in  S.  1400.  Section  1221,  which  deals  with  unlawful  entry  of 
aliens  into  the  United  States.  The  Subcommittee  should  be  aware  that  the 
Jay  Treaty  of  171M.  8  Stat.  116,  which  is  still  in  effect,  authorized  Indians 
from  Canada  and  the  United  States  to  pass  freely  back  and  forth  acro.'-s 
their  common  border.  Accordingly,  to  avoid  any  implication  that  the  statute 
overrules  or  repeals  the  Jay  Treaty,  we  suggest  the  addition  of  the  following 
proviso  to  Section  1221 : 

"Provided  that  nothing  herein  sliall  affect  the  rights  of  Indians  under  the 
Jay  Treaty  with  Canada  of  171>4,  8  Stat.  116." 

In  the  publication  Treaties  in  Force  on  January  1,  1970,  compiled  by  the 
Treaty  Affairs  Staff  of  the  Office  of  the  Legal  Advhsor,  Department  of  State, 
a  footnote  to  the  listing  of  the  Jay  Treaty  indicates  that  Article  III,  "so 
far  as  it  relates  to  Indians"  is  one  of  the  three  Articles  of  the  Treaty  whicii 
appears  to  remain  in  force. 

5.  STATE    CRIMINAL    JURISDICTION    AND    THE    INDIAN     CIVIL    RIGHTS    ACT 

Finally,  we  must  protest  Section  309  of  S.  1400.  Essentially,  this  statute  is 
a  reenactment  of  Section  2,  Public  Law  83-280.  the  statute  that  first  allowed 
states  to   assume  jurisdiction    over   Indians   and   Indian    reservations. 

We  call  the  attention  of  the  Subcommittee  to  one  of  the  basic  precepts  of 
our  American  form  of  government,  namely,  that  the  legitimacy  of  any  gov- 
ernment derives  from  the  '"consent  of  the  governed".  This  concept  was  fore- 
most in  the  minds  of  tjie  members  of  this  very  Subcommittee  when  it  rec- 
ommended enactment  of  the  Indian  Civil  Rights  Act  of  1968  which  required 
c(msent  by  a  majority  vote  of  adult  Indians  pripr  to  any  further  state  as- 
sumption of  jurisdiction  over  Indians   and   Indian   reservations. 

We  respectfully  submit  that  the  Congress  should  make  clear  that  all 
states  presently  exercising  Indian  jurisdiction,  as  well  as  states  which  seek 
to  do  so  in  the  future,  should  be  subject  to  the  consent  requirement  of  tOie 
Indian  Civil  Rights  Act  of  1968.  We  think  it  is  wholly  Inappropriate  and 
unfair  for  those  states  that  have  heretofore  assumed  jurisdiction  to  be  able 
to  deprive  Indians  of  home  rule  without  their  consent  while  other  states, 
not  yet  having  acted,  mu.st  first  secure  the  consent  of  the  tribes  before'  as- 
suming such  jurisdiction. 

We  thank  the  Subcommittee  for  the  opportunity  given  to  our  representa- 
tives to  appear  before  it  to  testify  and  we  request  permission  of  the  Sub- 
committee to  file  a  more  extensive  in-depth  legal  analysis  of  S.  1400  and  S.  1, 
to  be  included  in  the  record  of  hearings  upon  those  bills  by  the  Subcommittee. 

ISIt.  Pirtle.  Thank  you,  Senator. 

Basically,  our  concern  here  is  either  of  these  two  bills  does  some- 
thing that  I  think  the  drafters  of  the  bill  did  not  have  in  mind, 
namely  broadening  Federal  jurisdiction  in  the  area  of  Indian  juris- 
diction and  limiting  tribal  jurisdiction  in  the  same  area.  Specifically, 
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if  you  look  at  S.  1400,  section  203,  that  is  on  page  20  of  the  draft, 
and  look  at  S.  1,  section  342  on  page  393  of  the  draft,  you  will  see 
that  Federal  jurisdiction  is  limited  to  the  extent  that  States  have  as- 
sumed exclusive  jurisdiction. 

Now,  in  the  case  of  S.  1400,  it  refers  to  exclusive  criminal  juris- 
diction as  provided  in  title  25.  If  you  look  at  S.  1,  section  243,  it 
refers  to  assumption  of  jurisdiction  by  States  pursuant  to  Public 
Law  83-280. 

In  each  case,  the  word  "exclusive"  is  used,  and,  Senator,  we  take 
the  position  that  it  is  simply  erroneous,  that  there  was  no  intent  by 
Congress  in  the  enactment'  of  Public  Law  83-280  to  provide  the 
States  with  exclusive  criminal  jurisdiction  over  Indian  reservations, 
and  that  there  has  never  been  any  Supreme  Court  case  to  hold  that 
that  was  in  fact  the  law. 

It  would  be  a  very  difficult  thing  if  it  were  the  law,  because  in  the 
State  of  Washington,  for  example,  the  State  has  assumed  only  partial 
criminal  jurisdiction  on  Indian  reservations.  It  has  assumed  total 
jurisdiction  on  reservations  over  non-trust  land  and  has  assumed  only 
partial  jurisdiction  limited  to  eight  specified  areas  over  trust  land. 
Then,  on  some  reservations — I  think  nine  in  number,  now — the  State 
has  total  jurisdiction,  whatever  that  means,  over  both  Indian  lands 
and  nontrust  lands;  so  that  those  portions  of  Public  Law  83-280  that 
provide  jurisdiction  to  be  assumed  by  the  State  pursuant  to  the  act, 
provide  that  sections  18  U.S.C.  1152  and  1153  shall  no  longer  apply, 
cannot  be  applied  in  that  case.  Those  two  sections  are:  one,  the  pro- 
vision that  Federal  law,  having  to  deal  with  Federal  enclaves  is  ap- 
plied to  Indian  reservations;  the  other,  I  believe,  is  the  Major  Crimes 
Act.  Those  two  laws,  if  they  are  now  abrogated  by  Public  Law  83- 
280  would  be  abrogated  either  to  a  total  extent  or  to  a  partial  ex- 
tent, which  cannot  be  determined  at  this  time  if  it  were  held  that 
the  States  had  exclusive  jurisdiction. 

AVe  think  that  the  committee  should  know  this,  and  that  the  word 
"exclusive"  should  be  excised  from  the  two  sections  if  either  of  these 
bills  is  finally  enacted  into  law. 

A  second  major  concern  is  the  problem  of  felony  versus  misde- 
meanor jurisdiction  on  Indian  Reservations.  If  you  look  at  section 
203  of  S.  1400,  you  find  an  exclusion  from  Federal  special  territorial 
jurisdiction  "to  the  extent  that  the  local  tribe,  band,  community, 
group  or  pueblo  has  tried  an  offense  committed  therein  by  an  Indian." 
You  have  to  view  this  section  against  the  backdrop  of  the  Indian 
Civil  Rights  Act  of  1968  and  against  section  205  of  this  act,  S. 
1400,  because  section  205  provides  that  Federal  jurisdiction  shall  not 
necessarily  be  exclusive.  Now,  there  is  a  great  incentive  built  into 
the  juxtaposition  of  sections  203  and  205  for  a  Federal  court  faced 
with,  say,  a  tribal  prosecution  for  murder,  to  hold  that  since  there 
was  a  tribal  prosecution  and,  say,  a  conviction  that  that  would  bar 
Federal  jurisdiction  on  a  double  jeopardy  theory;  and  you  know  that 
under  the  Indian  Civil  Rights  Act  of  1968  a  tribal  court  is  limited 
to  a  6  months  imprisomnent  and  $500  fine  so  that  this  would  pose 
the  possibility  of  a  very  substantial  miscarriage  of  justice  and  a  sub- 
stantial incentive  for  the  court  to  find  that  the  tribe  did  not  retain 
any  jurisdiction  over  felonies. 
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Now  the  Indian  Civil  Rights  Task  Force,  that  is  a  part  of  the 
U.S.  Solicitor's  Office  has  made  an  extensive  study  into  the  Major 
Crimes  Act.  which  appears,  of  course,  in  both  of  these  drafts,  and 
has  proven  to  a  degree  that  I  consider  conclusive  that  the  enactment 
of  the  Major  Crimes  Act  did  not  constitute  the  taking  of  exclusive 
jurisdiction  by  the  U.S.  court. 

There  was  a  provision  in  the  original  draft  of  that  act  that  did 
make  the  jurisdiction  exclusive,  and  that  was  specifically  taken  out 
for  the  purpose  of  maintaining  tribal  jurisdiction.  That  has  been  the 
case  ever  since  with  reenactments  of  the  Major  Crimes  Act. 

So  at  this  time,  we  contend  that  the  true  state  of  the  law  is  that 
Indians  retain  jurisdiction  over  both  felonies  and  nonfelonies  on 
their  reservations.  The  enactment  of  either  of  these  statutes  in  their 
present  form  could  well  result  in  substantial  change  with  respect  to 
retained  tribal  jurisdiction. 

This  is  especially  significant  I  think  when  you  consider  the  KeehJe^ 
case  that  the  U.S.  Supreme  Court  decided  a  week  or  two  ago,  on 
]\[ay  29.  In  that  case  the  U.S.  Supreme  Court  held  that  an  Indian 
pi-osecuted  under  the  Major  Crimes  Act  is  entitled  to  a  lesser  in- 
cluded offense  instruction.  Before  this,  to  my  knowledge,  no  one  has 
contended  that  the  Major  Crimes  Act  included  lesser  offenses.  When 
that  was  enacted  by  Congress,  Congress  meant  to  take  jurisdiction 
on  Indian  reservations  over  such  offenses. 

Now  the  U.S.  Supreme  Court  has  held  otherwise.  It  is  interesting 
to  note  that  when  the  Court  held  otherwise,  it  said  this  does  not  ex- 
pand the  reach  of  the  Major  Crimes  Act,  nor  does  it  infringe  on  the 
residual  jurisdiction  of  the  Indian  tribes. 

We  contend.  Senator,  that  is  consistent  only  with  the  notion  of 
concurrent  Indian  tribal  jurisdiction  on  Indian  reservations,  respect- 
ing both  felonies  named  in  the  ISIajor  Crimes  Act  and  felonies  not 
named  therein. 

Mr.  Blakey.  ]May  I  interrupt.  Mr.  Pirtle?  Was  it  not  the  Court's 
holding  that  the  courts  possessed  concurrent  jurisdiction,  or  at  least 
jurisdiction  to  convict  for  a  lesser  included  offense,  only  where  they 
iiad  jurisdiction  for  the  greater  offense? 

I  take  it  from  reading  the  Court's  opinion  that  it  did  not  find 
jurisdiction  over  a  lesser  included  offense  in  itself.  I  wonder  if  that 
is  really  consistent  with  what  you  are  saying? 

Mr.  iPiRTLE.  My  answer  to  that  Avould  be  this.  The  court  held  in 
that  specific  case  where  there  was  a  charge  of  a  major  crime,  the 
defendant  was  entitled  to  a  lesser  included  offense.  In  my  opinion 
that  would  mean  that  if  the  court  had  jurisdiction  over  the  major 
crime,  it,  also  had  jurisdiction  over  the  lesser  included  offense. 

Mr.  Bl.\key.  Suppose  the  greater  ofl'ense  would  be  assault  witli  the 
intent  to  rape,  and  a  lesser  included  offense  would  be  simple  assault. 
Having  once  found  that  the  assualt  with  intent  to  rape  was  a  major 
offense,  and  the  man  was  entitled  to  a  lesser  included  offense  charge 
of  assault,  do  you  read  the  case  as  saying  the  Federal  Go^'(>rnment 
could  now  indict  for  the  simple  assualt? 


^  Kechle  v.   United  States,  No.  72-5323    (May  29,  1973)    41  L.W.  4722. 
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Mr.  PiKTLE.  Xo,  I  do  not  tlmk  so.  The  Court  does  not  addi-ess 
itself  to  that  question,  so  I  do  not  think  you  could  rule  it  out  as  a 
possibility. 

My.  Blakey.  If  that  were  the  holding  of  that  case,  then  it  would 
clearly  expand  the  Federal  jurisdiction  to  all  misdemeanors  neces- 
sarily included  in  the  offenses  in  such  a  way  that  they  could  be  inde- 
pendently indicted  without  an  indictment  for  the  greater  offense. 

Mr.  PiKTLE,  I  agree. 

;Mr.  Blakey.  If  that  is  true,  ]Mr.  Justice  Stew^art's  language  about 
the  nonexpansion  law  would  be  disingenuous  at  best. 

iNIr.  PiRTLE.  I  agree.  I  think  you  are  right.  That  is  a  good  analysis. 
My  point  is  slightly  different.  What  I  am  sa3dng  is  that  we  can 
show  through  legislative  history  that  the  ]Major  Crimes  Act  did  not 
intend  to  preempt  jurisdiction  over  the  major  crimes  named  therein. 

I  think  that  there  has  always  been  a  recognition  that  the  Indian 
tribes  had  jurisdiction  over  misdemeanors  and  otlier  offenses.  I  think 
the  KeehJe  case  is  consistent  with  that  notion,  and  I  think  it  is  only 
consistent  with  that  notion. 

I  think  if  the  other  concept  were  the  case  that  once  the  Federal 
Government  enacted  the  INIajor  Crimes  Act  that  it  preempted  juris- 
diction with  respect  to  those  crimes,  or  that  sccondai'ily,  tlic  IncliiU! 
tribes  retained  no  jurisdiction  over  misdemeanors,  that  the  Keeble 
case  would  not  have  come  out  the  way  it  did. 

]Mr.  Blakey.  Do  any  of  the  Indian  tribes  now  prosecute  for  the 
felonies  listed  in  the  Major  Crimes  Act? 

Mv.  PiRTT.E.  Not  that  I  know  of.  And  I  think  the  tribes'  main  con- 
cern is  not  with  those  specific  felonies. 

Mr.  Blakey.  As  a  matter  of  history,  since  the  ]Major  Crimes  Act: 
Have  they  ever  prosecuted  for  them? 

Mr.  PiRTi.E.  I  do  not  know. 

Mv.  Blakey.  If  they  have  not,  would  that  not  be  inconsistent  with 
the  position  that  they  have  concurrent  jurisdiction? 

Mr.  Pirtle.  No;  nonexercise  of  a  ]iower  does  not  destroy  the  power. 

Mr.  Blakey.  It  might  be  a  contemporaneous  conception  of  history 
of  what  the  understanding  of  the  act  was. 

Senator  Hruska.  It  might  mitigate  against  tlie  existence  of  power, 
would  it  not? 

Mr.  Pirtle.  I  take  the  position  it  does  not.  Let  me  give  you  an 
analogous  situation.  In  the  State  of  Washington,  the  Secretary  of 
the  Interior  has  never  licensed  Federal  Indian  ti-aders  since  the 
enactment  of  the  statute.  In  the  State  supi'cme  court,  in  the  case 
that  I  argued  in  the  U.S.  Supreme  Court  last  December,  the  State 
supreme  court  took  the  same  position;  that  since  the  Secretary  has 
never  exercised  this  congressionally  preempted  power,  therefore  that 
power  is  nonexistent. 

Senator  Hruska.  That  is  statutory  power. 

Mr.  Pirtle.  Yes;  I  think  that  is  an  analogous  situation  to  this. 
The  Secretary  is  now  issuing  Federal  traders  licenses  in  the  State 
of  Washington. 

Mr.  Blakey.  If  you  are  trying  to  argue  for  a  construction  of  the 
statute  rather  than  something  that  is  explicit,  it  would  seem  that  the 
practice  of  history  would  argue  against  that  construction.  If  the 
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power  is  there,  the  absence  of  its  use  would  obviously  not  affect  it. 
What  we  are  trying  to  determine  is  that  if  it  is  a  matter  of  legis- 
lative history  that  the  power  is  there,  the  contemporaneous  practice 
and  the  uniform  following  of  it  for  a  long  period  time  would  tend 
to  be  some  indication  of  everybody  understanding  that  would  be 
done,  would  it  not? 

Mr.  PiRTLE.  I  think  it  will  show  what  is  being  done,  but  will  not 
show  what  the  actual  jurisdictional  state  of  the  law  is.  I  think  if  the 
argument  were  persuasive  of  the  state  of  the  law,  from  a  jurisdic- 
tional standpoint,  that  can  be  refuted  if  you  look  at  the  legislative 
history  of  the  Major  Crimes  Act. 

^Ir.  Blakey.  The  question  before  the  subcommittee  is  what  the  law 
ought  to  be.  not  what  it  has  been,  since  the  committee  will  be  more 
or  less  free  to  write  clearly  this  time  what  the  law  should  be. 

]Mr.  PiRTLE.  We  are  seeking  the  committee  to  do  just  that.  We 
think  the  Indian  tribes  here,  both  within  the  State  of  Washington, 
those  that  I  represent,  and  other  nationallv.  are  not  particularly 
concerned  with  felonies  esepcially  those  within  the  Major  Crimes 
Act,  because  it  is  far  better  for  those  to  be  prosecuted  in  Federal 
courts.  We  have  in  our  Federal  prisons  and  rehabilitation  facilities 
that  the  Indians  don't  have,  nor  want,  or  can  afford.  They  are  con- 
cerned with  possibly  other  felonies,  however,  that  could  bear  on  their 
ti'ust  riglits.  their  trust  lands,  hunting  and  fishing  and  their  other 
clearly  retained  areas  of  jurisdiction  that  are  not  even  cloudy,  spe- 
cifically with  respect  to  misdemeanors  committed  by  Indians  or  non- 
Indians. 

For  that  reason.  I  think  the  tribes  position  is  that  the  Federal 
Criminal  Code  should  be  revised,  and  this  committee  should  make 
very  clear  what  the  jurisdictional  lines  are. 

3Ir.  Blakey.  You  want  it  concurrent  for  felonies  and  misde- 
meanors 

Mr.  PiETLE.  Concurrent  jurisdiction. 

Mr.  Blakey.  For  felonies  and  misdemeanors? 

Mr.  PiRTLE.  It  is  not  for  me  to  say  if  they  want  concurrent  juris- 
diction Avith  regard  to  felonies.  I  think  before  this  committee  en- 
acted, or  Congress  enacted  a  bill  limiting  their  jurisdiction  with  re- 
spect to  felonies,  there  should  be  considerable  discussion,  further 
hr'arings,  and  tribal  input  on  the  matter. 

I  have  represented  Indians  long  enough  to  know  that  I  am  still 
not  an  Indian.  Their  rights  they  speak  about  very  clearly,  and  they 
sometimes  draw  me  up  short  if  1  get  out  of  line,  or  if  I  suddenly 
begin  thinking  like  a  white  man. 

Senator,  if  I  could  proceed  to  the  next  point,  I  will  say  another 
substantial  area  is  the  jurisdiction  over  non-Indian  problems  here. 
Again,  here  is  a  point  which  is  of  extreme  importance,  because  the 
tribes  clearly  under  Public  Law  83-280,  section  2(b)  have  jurisdiction 
over  their  trust  land,  over  their  hunting  and  fishing  lands,  over  the 
use  of  trust  lands  over  the  right  of  possession  of  any  restricted  prop- 
erty, real  or  personal,  on  the  reservations. 

The  law  has  always  been  that  the  Indian  tribes  are  sovereign  enti- 
ties with  all  the  rights  of  sovereignty  except  those  specifically  taken 
away  by  Congress.  There  have  been  some  other  limitations  through 
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tlio  U.S.  Supreme  Court  decisions.  Never  has  there  been  a  holclinor 
that  the  tribes  did  not  have  jurisdiction  over  offenses  committed 
bv  non-Indians  on  their  reservation. 

'  To  till'  contrary.  Con.Lnvss  luis  passed  the  lOOS  Indian  Civil  Rights 
Act.  Avhicli  for  tlio  Hrst  time  reipiires  that  all  Indian  tribes  in  the 
exercise  of  any  of  their  govci'inncntal  functions,  includino;  their  court 
systems,  must  give  to  all  i)ersons  the  civil  rights  set  forth  in  the 
Indian  Civil  IJights  list  in  the  statute. 

This,  I  think.' is  Congress'  indication  that  a  i)ei-son  standing  before 
an  Indian  tribal  court  can  be  guaranteed  to  have  his  Federal  I'ights, 
with  enforcement  of  his  Federal  lights  in  Federal  courts.  And  that 
is  consistent  with  the  retained  jurisdiction  of  the  tribes  over  crimes 
committed  on  the  reservations  by  non-Indians. 

l'ul)lic  Law  82-380  did  not  give  the  States  exclusive  jui-isdiction. 
The  jurisdiction  remains  in  the  tribes.  It  is  extremely  important  to 
them  in  protecting  their  lands  and  protecting  their  lakes,  their 
natural  resources,  the  use  of  the  property  on  the  reservation;  that 
they  be  enabled  to  utilize  the  jurisdiction  that  they  have. 

Xow.  the  tribes  that  we  represent  are  each  enacting  new  criminal 
law  codes  which  specifically  provide  for  jurisdiction  over  non-Indians 
on  the  reservation,  with  the  consent  provision  that  entry  on  the  res- 
ervation constitutes  a  consent  to  the  jurisdiction  of  the  Indian  tribe, 
just  as  the  States  have  similar  provisions  in  their  statutes.  And  they 
intend  to  regulate  their  reservations  and  the  use  of  their  reservations, 
and  those  people  that  choose  to  reside  on  the  i-eservation  in  accord- 
ance with  these  codes.  It  has  always  been  held  that  the  tribes  have 
the  right  to  exclude  any  non  member  from  the  reservation;  but  \ve 
feel  that  an  exclusion  remedy  alone  is  rather  severe,  and  in  many 
cases  a  small  fine  or  a  suspended  sentence  of  some  kind  will  serve  to 
take  care  of  the  offense  involved  and  allow  a  person  to  remain  on  a 
reservation  if  he  wishes  to  work  there,  live  there,  operate  a  busi- 
ness there. 

AVe  would  certainly  ask  that  either  these  two  bills — which  ever  is 
enacted — make  a  j^rovision  for  the  retained  jurisdiction  of  tribes  over 
non-Indians. 

Xow,  we  provide  in  the  statement  that  I  filed  wdth  the  committee, 
on  page  8,  what  we  consider  to  be  a  proper  revision  of  section  203(b) 
of  S.  1400;  and  I  think  the  committee  would  like  to  look  at  that  and 
study  and  consider  the  implications  from  the  standpoint  of  concur- 
rent jurisdiction  by  the  Indians. 

A  smaller  point,  but  a  significant  one.  Senator,  is  the  Jay  Treaty 
of  1794,  that  provided  that  Indians  of  Canada  and  the  United  States 
could  freely  pass  back  and  forth  across  the  common  bordei-s.  "\Vc 
feel  that  there  is  some  implication  in  1221  of  S.  1400  that  might  be 
construed  as  limiting  that  provision  of  the  Jay  Treaty. 

So  we  have  ])rovided  on  page  9  of  our  statement  an  amendment 
that  would  essentially  retain  the  presently  operative  portions  of  the 
Jay  Treaty  in  respect  to  Indian  movement  back  and  forth  across  the 
border. 

The  last  point  I  Avould  like  to  make.  Senator,  is  that  section  309 
of  S,  1400  and  section  243  of  S.  1  are  essentially  reenaclments  of 
section  2  of  Public  Law  83-280. 
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The  tribes  take  the  position  that  since  the  Indian  Civil  Eights  Act 
Avas  passed  in  1968  that  no  further  States  could  take  jurisdiction  with- 
out the  consent  of  the  Indians  involved,  now  is  the  time  that  Con- 
gress should  apply  that  consent  requirement  to  all  tribes  in  all  States. 

The  legitimacy  of  any  government  derives  from  the  consent  of 
governed.  That  is  the  foundation  block  of  our  entire  system.  We  have 
one  instance  here,  that  of  the  Indian  people  in  which  the  consent  of 
the  governed  was  never  solicited.  Public  Law  83-280  jurisdiction  was 
forced  on  the  Indian  tribes  against  their  will  and  without  their 
consent. 

The  tribes  strongly  urge  this  committee  not  to  simply  reenact 
those  portions  of  Public  Law  83-280  which  are  listed  in  sections  309 
of  S.  1400  and  340 (q)  of  S.  1.  because  that  would  appear  to  be  a 
rubber  stamping  of  Public  Law  83-280,  jurisdiction  by  the  committee; 
an  indication  that  Congress  still  is  of  the  opinion  that  Congress  was 
in  19r)3.  At  that  time  the  Congress  was  very  termination-minded,  and 
we  think  tlie  bill  should  provide  that  those  tribes  whose  jurisdiction 
was  taken  against  their  will  have  the  right  to  a  referendum  of  the 
peonle.  just  as  all  future  tribes  have  since  the  enactment  of  the  1968 
Civil  Pvights  Act. 

^Ir.  Blakey.  It  is  not  really  altogether  fair  to  indicate  that  the 
19,')3  act  was  enacted  without  the  consent  of  the  governed,  is  it? 

Were  not  the  Indians  at  least  potentially  participants  in  the  demo- 
cratic processes  that  led  to  the  enactment  of  the  statute  through  their 
President  and  the  House  of  Kepresentatives  and  the  Senate? 

]Mr.  PiRTLE.  I  know  that  there  was  a  good  deal  of  opposition  to 
tlie  bills.  I  know  that  some  tribes  were  in  favor  of  the  bills.  I  think 
that  from  what  I  have  heard  and  in  mv  own  experience  representing 
Indian  tribes,  I  can  say  that  the  Indian  tribes  were  not  very  well 
represented  in  the  fifties. 

]Mr.  Blakey.  What  I  was  indicating  is  that  Indians  are  citizens, 
and  Indians  do  vote  in  congressional  and  Senatorial  elections,  so 
that  at  least  they  potentially  partici])ate  in  the  democratic  process 
that  produce  the"  statutes.  And  to  indicate  that  it  was  enacted  with- 
out the  consent  of  the  governed  is  to  indicate  that  they  did  not  par- 
ticipate in  the  electoral  process. 

Mr.  PiRTLE.  They  have  always  been  held  as  domestic  dependent 
sovereignties,  so  we  had  a  situation  here  of  dependent  sub-nations 
within  the  Xation  and  the  ciuestion  of  jurisdiction  and  whose  laws 
they  are  subject  to  and  the  extent  to  vdiich  they  can  exercise  their 
own  laws  within  their  jurisdictional  boundaries  is,  of  course,  the 
essence  of  sovereignty. 

I  do  not  think  that  it  is  really  a  fair  statement  to  say  that  since 
they  could  elect  the  Senators  from  the  State  of  Washington  where 
there  are  3  million  people,  they  being  27.000  Indians,  and  the  Senate 
is  providing  that  Public  Law  83-280  should  be  enacted  and  take  away 
their  jurisdiction,  is  really  a  proper  type  of  representation  as  when 
we  elect  the  Senators  who  passed  the  income  tax  law  that  affect  all, 
but  does  not  take  the  jurisdictional  rights  of  any  one  of  us. 

]\[r.  Blakey.  It  is  not  a  neat  analogy  either  way,  and  that  is  what 
I  was  raising  with  vou. 
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Mr.  PiRTLE.  It  is  not  very  iiout,  but  I  do  know  if  you  look  at  the 
le<risl!itive  history  of  Public  Law  83-280  that  there  was  a  recom- 
mendation that  on  the  Colville  Reservation  in  the  State  of  Wash- 
iuirton  tliero  be  an  exception,  just  as  there  were  exceptions  for  the 
AVarm  Sprintrs  Kesei-vation  iji  Orefron  and  the  Red  Lake  Reserva- 
tion, and  one  other  that  did  not  turn  out  that  way.  It  did  not  get 
into  law  that  way.  It  is  unfortunate. 

At  tliis  point  the  committee  lias  before  it  the  possibility  of  ri<rhting 
this  wrong,  and  we  think  it  is  urgent  that  tlie  committee  do  so. 

Those  are  my  main  points.  Senator,  and  I  would  ask  that  we  be 
entitled  to  file  an  additional  statement  concerning  a  number  of 
smaller  points  the  Committee  should  consider  in  detail. 

Senator  IIki'ska.  That  will  bo  granted.  "We  would  b?  glad  to  hear 
from  3'ou. 

Tliere  Avill  be  a  brief  recess,  after  wh.ich  we  will  hear  from  Jerry 
Straus  representing  several  tribes  of  Indians. 

[A  brief  recess  was  taken.] 

Senator  Hruska.  The  committee  will  resume  its  session. 

!Mr.  Pirtle.  I  understand  that  you  have  two  gentlemen  with  a^ou. 

]ylr.  Piktm:.  This  is  'Mel  Tonasket,  Cliairmaii  of  the  Colville  Con- 
federated Tribes,  and  this  is  Joseph  Lawrence,  Chairman  of  the 
Makah  Indian  Tribe. 

Senator  Hruska.  We  will  be  glad  to  hear  from  them,  briefly.  You 
may  pi-oceed  with  your  testimony. 

Mr.  Lawrexce.  I  have  a  v.'ritLen  statement  here.  Rather  than  re- 
peat all  of  the  things  I  have  already  said,  maybe  I'll  just  submit  tliis. 

Senator  Hrt'Ska.  It  will  be  placed  in  the  record  in  its  entirety. 

[The  prepared  statement  of  Mr.  Lawrence  follows :] 

Testimony   of   Joe   Lawrence,   .Tr.,   Chairman,   Makah    Tribal   Council 

Mr.  Chairman  and  Honorable  Subcommittee  r»Iembers :  I  am  Joe  Lawrence. 
Jr.,  Chairman  of  the  Makah  Tribal  Council  the  governing  body  of  the 
Makah  Indian  Tribe  at  Neah  Bay,  Washington.  The  Makah  Reservation  is 
on  the  northwest  corner  of  the  Olympic  Peninsula  approximately  TO  miles 
from  the  nearest  city  of  any  size.  Port  Angeles. 

Since  a.s.sumption  of  jurisdiction  by  the  State  of  Washington  over  8  areas 
on  the  Makah  Indian  Re.servation  in  1903,  Law  and  Order  at  Neah  Bay 
has  steadily  declined  in  quality,  and  its  enforcement,  in  many  areas,  is 
almost  negligible. 

Por  example,  the  state  assumed  jurisdiction  over  operation  of  motor  ve- 
hicles ui)on  the  pul)lic  streets.  The  Makah  Law  and  Order  CQ.de  in  force 
at  that  time  provided  for  tribal  jurisdiction  over  traffic  offenses. 

Our  tribal  law  enforcement  officers,  however,  were  employees  of  the 
Bureau  of  Indian  Affairs,  and  the  Bureau  took  the  position  that  stiute  as- 
sumption of  jurisdiction  over  traffic  offenses  was  exclusive.  The  State  At- 
torney General   later  issued  an  opinion  agreeing  with  the  Bureau  position. 

Accordingly,  the  Bureau  instructed  our  law  enforcement  officers  not  to 
enforce  the  tribal  traffic  code  on  the  Re.servation.  But  the  Clallam  County 
Sheriff  was  based  at  Port  Angeles  some  70  miles  away  and  since  the  Sheriffs 
office  did  not  have  sufficient  means  to  provide  for  enforcement  for  traffi.- 
laws  on  the  Reservation,  law  and  order  in  that  respect  ceased  on  thej 
Re.servation  altogether. 

Young  peoi)le  are  extremely  quick  to  learn  of  a  breakdown  in  law  and 
order.  In  this  oa.se  they  did  so  and  the  Makah  Tribal  Council  was  faced 
with  a  problem  of  crisis  proportions  with  siieeding.  reckless  driving,  and 
automoldle  accidents  increasing  at  an  alarming  rate.  All  efforts  of  tlip 
tribal  council  and  our  attorneys  were  unsuccessful   both   with   the   state   and 
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with  the  Bureau  of  Indian  Affairs.  This  ugly  state  of  affairs  still  exists  on 
the  Makah  Indian  Reservation  and  can  only  be  made  right  by  revisions  in 
the  federal  criminal  code  recognizing  concurrent  tribal  jurisdiction  over 
traffic  offenses  on  the  Keservation. 

The  hands  of  our  law  and  order  officers  are  also  tied  in  many  other  areas. 
We  have  instances  of  non-Indians  illegally  gathering  olive  shells  from  our 
beaches  for  sale  to  white  commercial  establishments  in  Seattle  and  other 
major  cities.  But  olive  shells  have  long  been  a  source  of  income  for  our 
older  people  who  use  these  beautiful  shells  for  making  beads  and  Indian 
jewelry,  and  our  beaches  are  our  private  trust  property. 

Again,  many  people  iising  our  beaches  blatantly  violate  state  laws  and 
tribal  ordinances  respecting  clam  gathering,  with  no  fear  of  punishment  or 
enforcement  by  the  Clallam  County  yheriff. 

Without  congressional  help  in  defining  our  concurrent  tribal  jurisdiction 
over  our  trust  property,  the  Makah  Tribal  Council  cannot  effectively  govern 
the  Reservation  and  protect  the  lives  and  property  of  our  citizens  and  all 
persons   v.lio   visit  the   Reservation. 

Finally,  in  viev,'  of  the  cloudy  jurisdiction  questions  on  our  Reservation, 
the  Bureau  of  Indian  Affairs  has  badly  understaffed  our  law  and  order 
department.  We  feel  that  once  the  jurisdictional  questions  are  resolved  by 
Congress,  the  Bureau  of  Indian  Affairs  will  have  a  clear  mandate  to 
strengthen  our  law  and  order  system  and  make  our  continued  efforts  at 
self-determination   become   realities. 

I  would  like  to  thank  the  Subcommittee  for  this  opportunity  to  testify 
before  you  on  behalf  of  the  Makah  Tribal  Council.  And  we  will  instruct  our 
attorneys  to  work  with  the  Subcommittee  in  protecting  our  rights  as  an 
Indian  tribe  iinder  any  bill  which   finally   revises   the  federal   criminal   code. 

]\Ir.  ToxASKET.  ]My  name  is  Mel  Tonasket.  I  am  Cliairman  of  the 
Colville  Confederated  Tribe. 

jMv  tribe  was  specifically  sent  down  here  to  try  to  impress  upon 
tins  committee  the  importance  of  Indian  sovereignty,  tribal  sover- 
eignty of  our  tribe  to  have  jurisdiction  within  the  boundaries  of  our 
reservation.  That  means  jurisdiction  over  non-Indians. 

We  find  in  the  State  of  Washington  every  year  there  has  been 
State  legislation  introduced  to  return  jurisdiction  back  to  the  tribes, 
but  there  seems  to  be  a  lack  of  understanding  or  really,  I  feel,  a  lack 
of  concern  or  knowledge  of  what  Indian  tribes  are  really  about ;  how 
much  power,  how  sovereign  are  Indian  nations.  Tlierefore,  ever}'  year 
the  bills  are  lost  and  are  never  passed  out. 

It  has  always  been  extremely  crucial  to  Indian  tribes  to  have  juris- 
diction within  the  boundaries  of  their  reservation.  We  find  that 
even  though  the  State  has  total  jurisdiction  over  our  reservation,  there 
is  no  protection;  only  prosecution,  but  not  protection.  And  there  is 
a  strong  insinuation  both  by  the  legislators  and  by  the  city  fathers, 
if  you  want  to  call  them  that,  in  our  countries,  that  if  we  had  our 
own  jurisdiction,  the]i  the  non-Indians  would  not  get  a  fair  trial 
or  fair  treatment  . 

I  think  that  they  are  afraid  that  maybe  we  will  act  the  way  they 
act,  to  be  honest  with  you.  But  our  new  law  and  order  codes  guaran- 
tee them  a  fair  trial  and  also  give  them  the  right  to  appeal  to  Fed- 
eral Court  if  they  so  desire. 

That  is  what  I  came  here  specifically  to  request,  that  this  be  really 
looked  seriously  at  in  this  proposed  legislation,  S.  1400. 

There  are  a  number  of  points  that  Mr.  Pirtle  has  brought  out, 
that  the  Lummis.  the  Mekahs  and  the  Colvilles  have  sat  down  and 
talked  about,  and  some  of  those  are  in  the  statement  that  I\Ir.  Pirtle 
gave. 
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Wi'  feol  that  tho  bill,  as  it  is  written  i-iglit  now,  stroncrly  roinforcos 
l*nl)lic  Law  .s;]-28(),  and  83-280  has  been  extremely  bad  to  Indian 
coiintrv.  Even  tribes  in  the  States  of  AVashington  that  really  in 
their  heart  felt  that  they  Avere  doins:  ri<?ht  by  allowing  or  asking 
the  State  to  assume  jurisdiction  are  now  regretting  it  because  of  what 
is  happening  on  the  reservations.  It  has  been  the  door-opener  for 
taxation,  for  one  thing.  The  Department  of  Revenue  in  the  State 
oP  AVashington  always  refers  to  Public  Law  83-280  as  giving  it  the 
ability  to  tax. 

So,'  reinforcing  83-280  in  this  h\\\  puts  another  stumbling  block 
in  the  development  process  of  Indian  country. 

I  will  not  speak  anymore.  The  hour  is  late  and  I  hope  that  this 
committee  will  strongly  consider  having  field  hearings  around  the 
country,  in  Indian  country  particularly,  because  as  you  see  here 
today  there  are  only  two  tribes  represented  in  the  whole  Nation. 

I  do  not  think  that  they  really  understand  how  important  it  is  to 
get  Indian  input  into  this  bill  because  it  involves  so  much.  A  lot 
of  the  ti-ibes  cannot  afford  to  come  out  here.  "\Ve  are  lucky  enough 
that  we  have  the  money  to  come  out  and  testify  at  different  hearings. 
Many  of  the  tribes  in  the  State  of  Washington  do  not  have  any  money 
and  therefore  I  request  that  field  hearings  set  up  throughout  the 
country  to  allow  these  poorer  tribes  to  be  able  to  have  their  input 
also. 

Thank  you. 

Senator  ITruska.  Thank  you  very  much. 

Two  points:  Item  1,  with  refei-ence  to  the  reinforcement  of  83-280 
and  the  authority  to  tax,  this  bill  does  not  get  into  taxation  at  all, 
neither  S.  1  nor  S.  1400. 

I  don't  quite  get  the  full  im]:)lication  of  what  you  say  when  you 
say  that  the  l)ills,  or  one  of  them,  reinforces  83-280,  We  will  cer- 
tainly see  wlu'thei-  there  are  grounds  for  that,  however. 

We  build  basically  on  what  the  law  is,  insofar  as  title  18  of  the 
Ci-iminal  Code  is  concerned. 

Xow.  the  other  point  is,  that  we  have  certainly  tried  to  consider 
the  viewpoint  of  Indians. 

All-.  Pirtle's  statement  is  excellent  and  we  are  looking  forward  to 
Mr.  Straus's  statement.  You  can  be  assured  that  both  of  them  will 
be  carefully  considered. 

Mr.  ToxASKi'.T.  What  I  was  referring  to  is,  there  is  certain  language 
in  S.  1400  that  is  almost  word  for  word  like  what  is  83-280  such  as 
the  M-ord  "'exclusive"  jurisdiction.  That  is  a  repeat  of  some  of  the 
language  in  280. 

Another  section  that  it  really  points  out,  and  I  forget  what  section, 
T  should  have  the  bill  with  me — that  a  crime  committed  by  an  Indian 
in  Indian  countiT 

Senator  IIrfska.  Both  of  those  points  were  covered  by  INIr.  Pirtle 
in  his  statement. 

'SU:  ToxASKET.  Those  were  specific  points  that  looked  like  280 
again. 

Senator  IIruska.  We  thank  both  of  you  for  speaking  up  as  you 
have. 

Xow.  Mr.  Straus. 
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STATEMENT  OF  JERRY  C.  STRAUS,  ESQ.,  GENERAL  COUNSEL  EOR 
THE  CONFEDERATED  SALISH  TRIBE,  KOOTENAI  TRIBE,  ARAPA- 
HOE TRIBE,  THE  THREE  AFFILIATED  TRIBES  OF  THE  FORT 
BERTHOLD  RESERVATION,  THE  aUINAULT  TRIBE,  AND  THE 
HOOPA  TRIBE  OF  INDIANS  AND  SPECIAL  COUNSEL  FOR  THE 
NATIONAL  CONGRESS  OF  AMERICAN  INDIANS 

Mr.  Straus.  Thank  3^011,  "Sir.  Chairman. 

My  name  is  Jerry  Straus.  I  am  a  member  of  the  law  firm  of 
Wilkinson,  Cragun  &  Barker.  I  am  appearing  here  this  morning  on 
behalf  of  the  National  Congress  of  American  Indians  and  Several 
Indian  tribes. 

First,  our  tribes  support  the  basic  approacli  of  S.  1,  -which  as  we 
understand  it  would  recodify  and  make  more  coherent  various  pro- 
visions of  Federal  law  relating  to  crimes  committed  in  Indian  coun- 

^'-y-  .  ... 

We  recognize  that  major  changes  in  Federal  statutes  governing 
Indian  country  may  be  called  for.  IIoAvever,  we  think  this  should 
only  be  done  after  further  study  and  extensive  consultation  with  the 
American  Indian  tribes  who,  even  today,  possess  many  of  the  attri- 
butes of  independent  sovereignties. 

For  this  reason,  we  favor  the  more  limited  approach  of  S.  1,  which 
represents  an  important  first  step  in  the  process  of  necessary  change. 

S.  1400,  on  the  other  hand,  would  make  very  substantial  changes  in 
present  law  by  a  blanket  extension  of  Federal  jurisdiction  over  of- 
fenses committed  in  Indian  country,  including  those  offenses  com- 
mitted on  Indian  lands  that  are  particularly  local  in  character  and 
are  presently  handled  by  tribal  courts. 

We  sincerely  doubt  the  wisdom  of  such  an  amendment.  But  even 
if  we  believed  the  proposal  to  have  more  merit,  we  do  not  think  it 
would  be  appropriate  for  the  Congress  to  make  such  a  change  in  the 
status  of  American  Indians  without  the  extensive  consultation  that 
I  have  previously  mentioned,  and  not  without  the  consent  of  those 
most  directly  concerned,  the  Indians. 

As  I  noted,  we  do  support  the  approach  of  S.  1.  We  have  one 
amendment  to  S.  1  that  we  would  like  to  present  to  the  committee  for 
its  consideration  and  this  relates  to  the  problem  of  trespass  upon 
Indian  lands. 

As  presently  worded,  the  bill  would  merely  recodify  the  provisions 
in  present  law  relating  to  trespass  for  the  purpose  of  hunting,  trap- 
ping, or  fishing  on  Indian  lands.  No  protection  against  simple  tres- 
pass is  afforded  by  the  recodification. 

There  is  a  very  great  practical  problem  on  many  Indian  reserva- 
tions to  prevent  recurring,  and  unauthorized  use  of  Indian  lands 
by  non-Indians  and  a  considerable  source  of  dissatisfaction  among 
Indian  tribes. 

We  believe  that  the  committee  should  consider  an  amendment  and 
draft  such  an  amendment  as  is  attached  to  our  written  statement  to 
make  it  a  violation  of  Federal  law  to  knowingly  trespass  upon  Indian 
lands.  Such  an  amendment  would  go  a  long  Avay  helping  fulfill 
the  promise  of  many  treaties  that  Indian  tribes  would  be  left 
secure  and  undisturbed  on  their  reservations. 
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IMiat  concludes  my  oral  statement.  I  mjuest  that  my  written  state- 
ment be  made  a  part  of  tlie  record  of  these  hearings. 
Senator  ITuuska.  It  will  be  included  in  its  entirety. 
[The  statement  referred  to  follows:] 

Statement  of  Jerry  C.  Straus,  "Wilkinson,   Cragun   &   Barker 

Mr.  Chairman:  My  name  is  Jerry  C.  Straus;  I  am  a  member  of  the  law 
firm  of  Wilkinson.  Cragun  &  Barker.  I  am  appearing  here  this  morning  to 
te.sfify  concerning  S.  1  and  S.  1400  on  behalf  of  the  National  Congress  of 
American  Indians,  the  Arapahoe  Tribe  of  the  Wind  River  Reservation. 
Wyoming,  the  Confederated  Salish  and  Kootenai  Tribes  of  the  Flathead 
Reservation.  Montana,  the  Hoopa  Valley  Tribe  of  the  Hoopa  Valley  Reser- 
vation, California,  the  Quinault  Tribe  of  the  Quinault  Reservation,  Wash- 
ington, and  the  Three  Affiliated  Tribes  of  the  Fort  Berthold  Reservation, 
Nortli  Dakota. 

For  the  reasons  stated  below,  we  support  S.  1,  with  one  minor  amend- 
ment, and  generally  oppose  S.  1400  in  its  present  form. 

PROPOSED    AMENDMENT    TO    S.     1 

We  support  the  basic  aims  of  S.  1  in  recodifying  Title  18  of  the;  United 
States  Code,  in  revising  the  Federal  Rules  of  Criminal  Procedure,  and  In 
creating  a  more  logical  system  for  the  gradation  of  federal  offenses  gen- 
erally. 

Only  those  sections  of  S.  1  amending  Title  25  of  the  United  States  Code, 
and  those  sections  transferring  former  sections  of  Title  18  into  Title  25, 
regarding  federal  offenses  committed  on  Indian  lands,  are  of  direct  concern 
to  us.  Concerning  these  sections  of  S.  1,  however,  we  strongly  feel  that 
some  changes  to  conforming  amendment  Section  340 (s)  of  the  bill  are 
warranted,  in  orrler  to  assure  Indian  tribes  a  badly  needed  remedy  against 
those  who  trespass  upon  Indian  lands. 

As  presently  worded,  conforming  amendment  Section  340 (s)  of  S.  1 
merely  transfers  18  U.S.C.  §  1165  into  Title  25  of  the  Code,  with  only  minor 
changes,  and  provides  criminal  sanctions  only  for  "hunting,  trapping,  or 
fishing"  upon  Indian  lands.  No  protection  against  simple  trespass  is  af- 
forded by  the  transfer  effected  in  conforming  amendment  Section  340 (s), 
and  we  believe  that  enactment  of  Section  340 (s)  in  its  present  form  would 
IKjrpetuate  a  serious  oversight  presently  existing  in  the  Federal  Criminal 
Code. 

N'ery  recently,  a  federal  district  court  in  Montana  held  that  18  U.S.C. 
§  n«>5  comprehensively  protected  the  Flathead  Tribes  from  intrusion  upon 
Indian  land  by  non-Indians,  without  express  permission  of  the  Tribes,  for 
purposes  including  hunting,  fishing  and  trapping.  United  States  v.  Pollman, 
Criminal  No.  4472  (D.  Mont..  March  VX  li>73).  Significant  difficulties  in 
the  enforcement  of  18  U.S.C.  §  11G5.  however,  continue  to  exist,  as  it  re- 
mains necessary  to  apprehend  intruder?  in  the  actual  conduct  of  the  nar- 
rowly defined  activities  of  hunting,  fishing,  trapping,  or  removing  game,  in 
order  to  render  the  statute  applicable.  Specifically,  the  present  wording  of 
18  U.S.C.  §  1105,  and  the  substantially  similar  language  embodied  in  con- 
forming amendment  Section  340 (s),  poses  unreasonably  difficult  problems 
of  enforcement  and  proof,  and  convictions  for  violations  of  Indian  lands 
by  non-Indians  are  often  unobtainable  because  of  the  absence  of  federal 
officials  at  the  scene  of  the  offense  at  the  time  the  offense  is  committed, 
or  because  of  the  inability  to  prove  subsequently  the  necessary  criminal 
intent  actually  to   remove  game  from  lands  reserved   for  Indian   use. 

The  practical  inability  to  prevent  recurring  and  minor  unauthorized  u.ses 
of  Indian  land  by  non-Indians  is  a  highly  emotional  issue  and  a  continuing 
source  of  considerable  dissatisfaction  among  various  tribal  councils,  and 
consideration  of  S.  1  by  this  Committee  at  this  time  offers  an  excellent! 
onpcu-lunity   to  correct  the   situation   with   a   minimum   of  legislative  effort. 

To  resolve  this  continuing  problem  of  trespass  and  unauthorized  activ- 
ities uix)n  Indian  land  we  propose  that  simple  changes  be  included  in  the 
present  language  of  conforming  amendment  340 ( s ).  i  creating  an  unambigu- 
ous violation  of  federal  law  for  simple  trespass  upon  Indian  lands. 
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Such  changes  in  language  would  eliminate  the  unmanageable  burdens  of 
proof  inherent  in  the  present  statute,  while  doing  no  violence  to  the  present 
regulation  of  hunting,  fishing,  and  trapping  on  Indian  lands,  and  would  go 
a  long  way  toward  the  ultimate  elimination  of  a  particularly  bothersome 
situation    for   residents    of   our    nation's    Indian    reservations. 

To  resolve  this  continuing  problem  concerning  trespass  and  unauthorized 
activities  upon  Indian  lands,  we  request  that  the  following  or  similar  lan- 
guage be  substituted  for  conforming  amendment  340(s)    of  S.   1: 

"(s)  TRESPASS  UPON  INDIAN  LAND— 

"(1)  Whoever,  without  lawful  authority  or  permission  from  authorized 
federal  ofBcials  or  from  the  tribal  or  individual  Indian  owner  knowingly 
goes  upon  any  land  that  belongs  to  any  Indian  or  Indian  tribe,  band  or 
group  and  either  is  held  by  the  United  States  in  trust  or  is  subject  to  a 
restriction  against  alienation  imposed  by  the  United  States,  for  any  pur- 
pose, including  hunting,  trapping,  or  fishing  thereon,  or  for  the  removal  of 
game,  peltries,  or  fish  therefrom,  shall  be  guilty  of  a  misdemeanor,  and 
lined  not  more  than  $200.00,  or  imprisoned  not  more  than  ninety  days,  or 
both,  and  all  game,  fish  and  peltries  in  his  possession  shall  be  forfeited. 

"(2)  This  section  shall  create  a  federal  offense  for  the  act  of j unauthorized 
simple  trespass  upon   Indian  lands." 

OPPOSITION    TO    s.    1400 

Concerning  the  proposed  bill  S.  1400,  also  before  this  Committee  at  this 
time,  we  wish  to  enter  our  strong  opposition  to  the  adoption  of  S.  1400 
generally  as  it  relates  to  criminal  offenses  on  Indian  lands.  S.  1400  proposes 
a  major  substantive  change  in  Indian  law  bv  the  proposed  wholesale  exten- 
sion, in  Section  203(b)(3)  (a),  (b),  (c)  and  (d)  of  the  bill,  of  federal 
jurisdiction  over  offenses  committed  in  Indian  country.  Not  only  would  all 
u'.iijor  federal  crimes  be  extended  to  Indian  country  but  the  bill  wtobld 
uiake  a  blanket  extension  of  federal  jurisdiction  by  implication  over  those 
offenses  committed  on  Indian  lands  which  are  particularly  local  in  character 
and  are  presently  handled  in  tribal  courts.  The  proviso  in  Section  205(b) 
of  the  proposed  legislation,  to  the  effect  that  the  extension  of  federal  juris- 
diction over  virtually  all  offenses  committed  on  Indian  land  does  not  neces- 
sarily preclude  an  Indian  tribe  or  group  from  exercising  local  jurisdiction  is 
simply  not  sufficient  to  prevent  the  certain  and  substantial  derogation  of 
the  successful  operation  of  local  self-government  in  our  Indian  communities 
should  S.  1400  be  enacted  in  its  present  form. 

Moreover,  the  implementation  of  the  proposed  extension  of  federal  crimi- 
nal jurisdiction  in  S.  1400  would  merely  aggravate  the  present  inability  of 
federal  prosecutors  to  enforce  effectively  the  laws  regarding  offenses  by  non- 
Indians  on  Indian  lands.  "We  doubt  sincerely  the  adequacy  of  present  fed- 
eral resources  to  assume  successfully  any  additional  criminal  enforcement 
responsibilities  on  Indian  lands,  and  the  effective  denial  of  the  exercise  of 
inherent  tribal  jurisdiction  over  such  matters  as  proposed  by  S.  1400  would 
only  compound  a   presently  bad   situation. 

We  do  not  deny  that  substantive  revision  of  federal  criminal  law  as  it 
relates  to  Indians  may  be  called  for.  However,  unless  and  until  there  is 
further  study  of  this  complex  problem  and  extensive  consultation  with  the 
Indian  community,  we  favor  the  approach  of  S.  1  rather  than   S.  1400. 

Senator  Hruska.  We  are  glad  that  you  were  as  specific  as  you 
were  in  the  matter  of  offering  an  amendment  to  the  present  section 
340  (s).  So  often  witnesses  come  here  and  complain,  but  they  do 
not  give  us  their  ideas  of  what  can  be  done  to  correct  matters. 
This  will  give  us  something  on  which  to  work  and  consider. 

Thank  vou  for  coming. 

Mr.  Straus.  Thank  you.  ]Mr.  Chairman. 

Senator  Hruska.  Our  final  witness  this  morning  is  Mr.  George 
^Y.  Liebmann,  an  attorney  from  Baltimore,  I\Id. 

Mr.  Liebmann. 

Mr.  LiEBMAXN.  Thank  you,  Mr.  Chairman. 
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Senator  Hruska.  Do  you  have  a  statement,  Mr.  Liebmann? 

Mr.  LiEBMAXX.  Yes,  Mr.  Chairman. 

Senator  Hruska.  A  prepared  statement? 

]Mr.  LiKBMAxx.  Yes. 

Senator  Hruska.  It  will  be  incorporated  into  the  record  m  its 
cntiretj',  and  you  may  proceed  in  your  own  fashion  to  highlight 
it  or  read  as  much  as  time  allows. 

[The  prepared  statement  of  George  W.  Liebmann  follows:] 

Statement  of  George  W.   LIEB^^ANN 

My  name  is  George  W.  Liebmann.  As  I  indicated  at  the  time  of  my  previous 
statement  on  February  10,  1971.  I  am  a  partner  in  the  Baltimore  law  firm 
of  Frank,  Bernstein.  Conaway  &  Goldman.  I  have  previously  served  as  an 
Assistant  Attorney  General  of  Maryland  and  as  the  draftsman  of  a  number 
of  portions  of  the  proposed  Criminal  Code  recently  prepared  by  the  Mary- 
land Commission  on  Cri;iiinal  Law  and  Procedure.  As  before,  the  views  which 
I  express  are  entirely  my  own  and  are  not  to  be  attributed  to  any  other 
person  or  organization.  I  am  grateful  to  the  Committee  for  the  interest 
wliich  it  has  shown  in  my  views  as  a  private  citizen. 

In  my  testimony  today,  I  shall  try  to  avoid  undue  repetition  of  the  views 
which  I  have  previously  expressed  in  reference  to  the  Brown  Commission 
Study  Draft  and  Final  Report,  though  many  of  these  views  continue  to  have 
applicability  to  various  provisions  of  both  S.  1  and  S.  1400.  Though  these 
measures  differ  in  numerous  respects,  both  with  each  other  and  with  the 
Brown  Commission  Report,  it  is  entirely  plain  that  the  enactment  of  any 
one  of  them  would  work  a  large  expansion  of  the  present  reach  of  federal 
criminal  law — an  expansion  dictated  by  no  felt  need  nor  by  any  consistent 
theory   of   federal   jurisdiction. 

The  problems  which  I  wish  to  consider  today  fall  into  five  main  cate- 
gories. 

First,  the  provisions  of  Senate  Bill  1  dealing  with  ancillary  civil  remedies 
(Sections  3-13  A  1  through  3-13  A  5)  and,  to  a  lesser  extent,  the  provisions 
of  S.  1400  dealing  with  the  broadly  defined  racketeering  offenses  (Section 
1861)  provide  for  greatly  increased  use  of  the  federal  injunction  as  a  device 
for  the  enforcement  of  the  conventional  criminal  law  and  as  a  device  avail- 
able to  private  litigants  to  trigger  the  powers  of  federal  courts  and  fed- 
eral law  enforcement  agencies.  Section  3-13  A  1  of  S.  1  provides  in  sweeping 
terms  for  the  issuance  at  the  instance  of  either  the  Attorney  General  or 
"any  aggrieved  person"  of  temporary  restraining  orders  and  preliminary 
and  final  injunctions  not  only  against  activities  in  the  sphere  of  economic 
regulation  which  have  traditionally  been  subject  to  federal  injunction,  but 
also  against  offenses  such  as  inciting  riot  and  engaging  in  a  riot,  drug 
pos.session,  environmental  spoliation,  commercial  bribery,  and  election  fraud. 
The  objections  to  this  extended  use  of  "criminal  equity"  seem  to  me  manifold. 
Certainly  it  is  tempting  to  have  recourse  to  sanctions  which  can  be  de- 
scribed as  having  the  prevention  of  crime  as  their  object  and  which  can  be 
denominated  as  civil  rather  than  criminal.  Use  of  the  federal  equity  power, 
however,  is  not  something  to  be  casually  authorized.  It  has  implications, 
not  here  recognized,  for  federalism,  the  separation  of  powers,  procedural  due 
process,  the  right  to  jury  trial  and  the  orderly  administration  of  systems 
of  federal  regulation.  The  powers  recognized  by  the  Section  in  question  are 
rather  clearly  not  powers  inherent  in  thi;^  national  government.  See  Comment, 
Nooi-Statutory  Executive  Authority  to  Bring  Suit,  85  Harv.  L.  Rev.  1566 
(1972).  That  writer,  after  noting  the  limited  contours  of  the  Debs  decision 
.sometimes  cited  as  recognizing  an  inherent  executive  power  to  sue  for  in- 
junctions, noted  that  recognition  of  broad  federal  equity  powers  "allows 
the  executive  by  a  resort  to  the  courts  to  set  governmental  policy  without 
legislative  participation  in  areas  in  which  the  Constitution  anticipates  that 
Congress  play  a  significant  role.  Jn  view  of  its  importance,  preservation  of 
the  .separation  of  powers  should  be  the  central  con.sideration  in  the  de- 
lineation of  the  contours  of  non-statutory  executive  authority  to  bring  suit" 
(S5  Harv.  L.  Rev.  at  1570).  It  is  pointed  out  that  conferral  of  broad  injunc- 
tive powers  "leaves  in  the  hands  of  the  executive  the  coercive  tool  of  litiga- 
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tion,  milking  a  threat  of  suit  plausible  and  putting  the  defendant  to  the 
choice  of  capitulation  or  suffering  the  damage  to  reputation  and  the  ex- 
pense of  possibly  protracted  litigation.  Should  the  defendant  acquiesce  to 
the  executive  threat,  private  conduct  will  have  been  affected  without 
congressional  participation  as  elfectively  as  if  a  court  had  granted  the 
requested  relief."  (85  Harv.  L.  Rev.  at  1574).  While  these  remarks  were 
directed  at  claims  of  non-statutory  executive  authority,  they  apply  equally 
to  the  sort  of  broad  statutory  conferrals  of  authority  represented,  for  exam- 
ple, by  the  provisions  of  S.  1  giving  the  executive  branch  the  power  to  seek 
injunctions  against  the  broadly  defined  offense  of  environmental  spoliation, 
against  inciting  riot,  against  potential  violations  of  election  laws,  and  against 
schemes  to  defraud,  broadly  defined.  These  conferrals  of  authority  are  so 
open-ended  as  to  permit  the  intervention  of  the  federal  executive  through  use 
of  the  injunctive  process  in  almost  any  threatened  mass  demonstration,  in 
any  threatened  spoliation  of  the  environment,  and  in  many  commercial  situ- 
ations iri-espective  of  the  applicability  of  other  and  more  conventional  sanc- 
tions. 

A  second  effect  of  these  provisions  is  to  significantly  curtail  the  right 
of  jury  trial.  It  is  for  this  reason  that  one  finds  recognition  in  our  law  of 
the  precept  that  equity  will  not  enjoin  a  crime.  The  exceptions  to  this 
doctrine,  so  familiar  to  us  in  the  field  of  economic  regulation,  are  founded 
upon  analogies  to  nuisance  doctrine  and  most  writers  on  the  subject  have 
recognized  that  there  are  limits  to  the  extent  to  which  these  analogies  can 
be  stretched.  See  5  Moore,  Federal  Practice,  §  3.S.24[3]  ;  Simpson,  Fifty  Years 
of  American  Equity,  50  Harv.  L.  Rev.  171,  226-27  (1936)  ;  Chafee,  The  In- 
quiring Mind  (192S),  Notes  43  Harv.  L.  Rev.  499,  1159  (1930).  Thus,  Moore 
observes : 

"as  we  leave  the  scene  of  the  national  emergency  which  was  believed 
present  in  the  Debs  case,  where  the  sovereign,  unaided  by  statute,  may 
utilize  the  prerogative  injunction,  and  pass  beyond  the  economic  field  where 
legislation  has  placed  the  statutory  injunction  at  the  sovereign's  disposal, 
the  question  arises:  is  there  not  limit  to  government  by  injunction?  Or 
stated  differently :  do  not  the  Sixth  and  Seventh  Amendments,  with  their 
guarantee  of  jury  trial  in  criminal  and  civil  cases  at  law,  raise  a  barrier 
at  some  point  beyond  which  injunctions  may  not  run?  The  National  Pro- 
hibition Act  raised  these  questions  in  acute  form.  After  making  the  manu- 
facture, sale,  transportation,  or  possession  of  intoxicating  liquor  a  crime, 
subject  to  some  exceptions,  the  Act  declared  two  subjects  to  be  nuisances  and 
enjoinable  in  equity:  (1)  any  room,  house,  or  other  premise  that  was  used 
for  the  illegal  manufacture,  sale  or  possession  of  intoxicating  liquor ;  and 
(2)  any  person  violating  the  Act.  The  first  type  of  nuisance  and  the  use 
of  the  'padlock'  injunction  to  abate  it  was  not  novel ;  had  in  effect  been 
sustained  much  earlier  in  Mugler  v.  Kansas;  and  was  valid.  In  this  situa- 
tion equity  was  dealing  with  specific  property.  The  idea,  though,  that  be- 
cause the  bootlegger  was  a  criminal  he  became  a  nuisance  and  subject  to 
the  chancellor's  jurisdiction  was  as  novel  as  it  was  destructive  of  all  con- 
stitutional rights  of  jury  trial.  But  the  concept  of  public  nuisance  and  the 
power  of  equity  to  enjoin  a  nuisance  was  sufficiently  strong  that  United 
States  v.  Lockhart  sustained  the  power  and  some  other  cases  assumed  its 
validity.  United  States  v.  Cunningham  held,  however,  that  the  Act  could 
not  constitutionally  confer  such  power.   Judge  Woodrough   stated : 

'.  .  .  The  statute  on  which  this  case  proceeds  says  that  the  judge  may  in- 
quire whether  the  accused  has  committed  any  of  the  criminal  acts  included 
in  bootlegging  within  sixty  days  before  the  bill  was  filed.  If  the  judge 
thinks  the  defendant  is  guilty,  regardle.ss  of  what  a  jury  might  have  said  in 
the  matter,  the  judge  shall  lay  perpetual  injunction  upon  him,  and  there- 
after during  the  natural  life  of  the  accused,  if  the  judge  thinks  the  man 
has  offended  again,  the  judge  shall  imprison  him.  There  runs  through  the 
act  the  idea  that  the  man  himself,  the  human  being,  is  a  nuisance,  and  so 
beyond  the  pale  of  the  right  to  jury  trial. 

'.  .  .  There  are  abroad  in  the  land  some  hundreds  of  thousands  of  boot- 
leggers, .  .  .  There  is  no  handle  to  them  that  an  equity  court  can  take  hold 
on,  no  property,  no  discernible  combination  of  men,  money,  or  property — 
foot-loose    criminals.    The    proposition    is    tliat    equity    judges    shall    tell    the 
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individuals  to  quit.  The  alleged  preventive  purpose  is  colorable  merely.   The 
real  obvious  purpose. is  to  get  them  in  jail  without  a  jury  trial  .  .  . 

''.  '.' .  It  merely  happens  that  to  save  this  constitutional  provision  [for 
jury  trial]  and  the  dignity  of  the  federal  courts  of  equity  call  for  tlie  same 
ruling  in  this  case.  That  the  Constitution  forbids  the  judges  to  try  and 
condemn  for  crime  is  enough  .   .  .' 

"In  most  of  the  above  cases  the  main  discussion  has  centered  upon  as- 
pects of  equity  jurisdiction  apart  from  the  constitutional  problem  of  jury 
trial.  The  clash  of  'criminal  equity'  with  the  Sixth  and  Seventh  Amendments 
has  never  received  the  full  dress  and  considered  treatment  by  the  Supreme 
Court  that  the  subject  deserves.  It  is  probably  too  late  in  the  day  and  the 
effectiveness  of  the  injunction  too  appealing  to  challenge  the  power  of  a 
federal  court  to  grant  the  prerogative  injunction  in  times  of  national  emer- 
gency, and  to  issue  the  statutory  injunction  in  the  economic  area  (using  this 
term  broadly)  and  in  the  abatement  of  public  nuisances  where  si)ecific 
property  is  involved.  And  government  by  injunction  may  advance  some 
further  and  undefined  distance.  But  we  believe  that  Judge  Woodrough  was 
clearly  right  in  halting  it  in  the   Cunningham  ca.se." 

Certainly  the  exten.sion  of  such  provisions  to  incitement  to  riot  and  to 
simple  drug  possession  would  seem  questionable,  however  much  one  may 
oppo.se  riots  or  the  possession  of  drugs.  The  difficulty,  of  course,  is  that  once 
an  injunction  has  been  entered  or  a  temporary  restraining  order  which  can 
be  ex  parte  has  been  entered,  the  defendant  can  be  tried  for  contempt  and 
sentenced  for  up  to  six  months  imprisonment  without  a  jury.  At  his  trial 
he  may  not  contest  the  validity  of  the  underlying  order,  and  his  defenses 
are  limited  to  showing  that  he  did  not  breach  the  injunction,  however  valid 
or  invalid  the  injunction  may  be.  The  effect  in  any  situation  where  time  is 
of  the  essence  is  to  deprive  the  defendant  of  the  opportunity  to  litigate  the 
issue  of  liis  right  to  engage  in  the  prescribed  conduct  before  any  tribunal, 
judge  or  jury,  by  reason  of  the  permissibility  of  temporary  restrainin'^ 
orders  and  preliminary  injunctions.  The  effect  also  is  to  deprive  the  de- 
fendant of  the  right  to  jury  trial  in  the  contempt  proceedings.  It  is  no  an- 
swer to  this  to  say  that  if  the  underlying  offense  were  defined  as  a  petty 
offense  the  defendant  might  have  been  tried,  convicted  and  sentenced  to  less 
than  six  months  imprisonment  without  a  jury..  For  in  the  latter  situation 
the  defendant  would  at  least  have  had  the  opportunity  to  effectively  litigate 
his  right  to  engage  in  the  prescribed  conduct.  Moreover,  it  should  be  noted 
that  the  majority  of  provisions  included  in  the  list  in  Section  3-13  A  1  are 
not  petty  offense  provisions,  and  that  even  where  the  right  to  jury  trial  is 
preserved,   the  issues   available   at  trial   are  drastically  limited. 

The  effect  of  Section  3-13  A  1  is  to  permit  defendants  to  be  found  guilty 
of  violation  of  injunctions  against  the  commission  of  infamous  crimes  with- 
out jury  trial.  It  is  doubtful  whether  even  if  the  penalty  for  all  the  offenses 
contained  in  Section  3-13  A  1  were  reduced  to  six  months  imprisonment  or 
less  many  of  them  might  be  constitutionally  punished  as  petty  offenses.  The 
writer.s  on  the  i^etty  offense  exception  to  the  Seventh  Amendment  guarantees 
of  jury  trial  appear  agreed  that  mere  reduction  of  the  penalty  to  less  than 
six  months  imprisonment  is  not  of  itself  sufficient  to  render  an  offense 
petty  and  not  requiring  jury  trial  where  the  offense  is  of  a  character  com- 
monly deemed  infamous. 

Third,  there  are  special  problems  created  by  a  number  of  the  provisions 
included  in  Section  3-13  A  1.  Specific  federal  regulatory  statutes  such  as 
the  Food  and  Drug  Act,  the  Securities  Exchange  Act,  and  the  Federal  Trade 
Commission  Act  expressly  confer  limited  authority  on  various  federal  agen- 
cie!!  to  .seek  injunctions  against  fraudulent  practices  and  in  many  instances 
(under  the  Federal  Trade  Commission  Act,  for  example)  the  authority  has 
not  traditionally  been  held  to  extend  to  the  authority  to  seek  temporary 
restraining  orders.  Inclusion  in  the  Section  3-13  A  i  list  of  schemes  to 
defraud  effectively  di.spen.ses  with  many  of  the  limitations  in  these  specific 
federal  statutes.  It  also  has  the  effect  of  providing  for  a  dual  enforcement 
jurisdiction  by  creating  a  power  to  seek  injunctions  not  only  in  the  particu- 
lar regulatory  agency  assigned  with  enforcement  responsibility  but  in  the 
Department  of  Justice.  Before  such  a  general  injunctive  jurisdiction  against 
fraud  is  establislied  more  particularized  consideration  should  be  given  to  the 
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present  restrictions  on  jurisdiction  and  the  intrusions  upon  agency  jurisdic- 
tion tliat  will  result  trom  the  creation  of  this  dual  enforcement  mechanism. 

The  provisions  of  Section  3-13  A  1  including  a  federal  injunctive  power 
over  the  election  fraud  offenses  included  in  Section  2-6  H  1  confer  a  poten- 
tially highly  dangerous  power  in  the  national  government  to  interfere  in  the 
conduct  of  all  elections  for  federal  office  irrespective  of  whether  the  nature 
of  the  wrongs  asserted  is  sufficient  to  come  within  the  provisions  of  the 
existing  federal  civil  rights  statutes.  The  conduct  of  national  elections  and 
elections  for  federal  office  continues  to  remain  a  state  and  local  responsi- 
bility with  the  exception  of  the  provisions  of  the  civil  rights  statutes  directed 
at  problems  of  racial  and  like  discrimination.  To  confer  a  general  federal 
injunctive  jurisdiction  over  election  fraud,  particularly  a  jurisdiction  which 
may  be  exercised  by  temporary  restraining  order  and  preliminary  injunction 
and  which  may  be  exercised  at  the  suit  of  private  litigants  is  to  drastically 
recast  our  whole  system  of  control  of  elections.  Whatever  changes  in  this 
area  may  be  desirable  should  be  accomplished  in  a  more  considered  fashion 
than  would  be  accomplished  either  by  enactment  of  Section  2-C  H  1  and 
Section  1521  of  S.  1400  or  by  inclusion  of  that  broad  section  in  the  list 
contained  in  Section  3-13  A  1. 

The  inclusion  of  the  riot  offenses  in  Section  3-13  A  1  raises  problems  of 
potentially  even  greater  seriousness.  Insofar  as  it  allows  threatened  speeches 
or  threatened  public  assemblies  to  be  proscribed  by  temporary  restraining 
order,  it  is  almost  certainly  unconstitutional  in  the  light  of  the  decision 
of  the  Supreme  Court  in  such  cases  as.  Carroll  v.  Commissioners  of  Princess 
Anne  and  Gregory  v.  Citij  of  Chicago— decisions  which  were  unanimous  or 
nearly  so  and  which  are  not  likely  to  be  overturned  in  the  near  future.  The 
objections  to  the  inclusion  of  the  riot  provisions  in  the  catalog  of  sections 
triggering  injunctive  relief,  however,  are  even  graver  than  this.  For  the 
inclusion  of  such  provisions  places  upon  the  federal  government  the  re- 
sponsibility for  policing  the  injunctions  entered  wherever  such  injunctions 
are  issued.  This  fact  is  dramatized  by  the  burdens  imposed  upon  federal  law 
enforcement  agencies  by  the  few  and  scattered  federal  injunctions  against 
violence  granted  under  the  civil  rights  acts,  which  necessitated  the  assembly 
of  federal  marshals  from  widely  scattered  points  and,  in  some  instances, 
the  employment  of  federal  troops,  at  Little  Rock,  in  connection  with  the 
Selma  to  Montgomery  march  and  in  other  well  known  eases.  The  federal 
injunctions  entered  in  those  cases  against  private  mass  violence  had  as  their 
justification  the  assumed  unwillingness  of  state  policing  atithorities  to  act  to 
protect  narrowly  defined  federal  civil  rights  or  to  enforce  court  injunctions. 
In  each  instance,  moverover,  there  was  substantial  involvement  of  the  exec- 
utive branch  of  the  federal  government.  The  injunctive  jurisdiction  con- 
ferred by  Section  3-13  A  1  in  a  riot  setting  by  contrast  woiild  allow  federal 
injunctions  not  merely  in  narrowly  defined  situations  and  in  situations 
where  there  is  good  reason  to  believe  that  state  law  enforcement  will  be 
non-existent,  but  in  any  situation  anywhere  in  the  country,  and  the  section 
is  not  merely  limited  to  injunctions  sought  by  the  government  but  extends 
to  any  injunction  secured  by  a  private  party.  Thus  the  federal  govermnent 
will  be  under  pressure  to  intervene  in  connection  with  every  threatened 
campus  demonstration,  state  prison  riot,  or  mass  assemblage  of  any  kind. 
Even  if,  as  is  unlikely,  its  political  officers  are  able  in  all  instances  to  with- 
stand unjustified  demands  of  this  character,  the  powers  of  the  national 
government  can  be  invoked  at  the  suit  of  any  private  litigant.  Once  an 
injunction  against  a  mass  demonstration  has  been  entered,  the  necessity 
for  the  employment  of  very  substantial  amounts  of  federal  law  enforcement 
manpower  becomes  almost  a  certainty.  Indeed,  it  is  significant  that  the 
Debs  case,  cited  as  precedent  tor  federal  involvement  in  this  sphere,  neces- 
sitated the  intervention  of  the  military.  Equally  significant  is  the  fact  that 
the  federal  law  enforcement  manpower  is  not  being  used  for  what  is  pres- 
ently its  paramount  purpose — the  detection  and  investigation  of  already  com- 
mitted crimes,  and  the  apprehension  of  single  wanted  criminals.  Rather  in- 
stead it  will  be  given  a  new  scope  and  new  function :  the  mass  deployment 
of  federal  personnel  for  essentially  preventive  and  police  functions.  That 
will  be  a  large  departure  indeed  in  American  government — a  departure  in 
my  view  fatal  to  the  survival  of  either  political  stability  or  individual  lib- 
erty  in   this   country.    These   injunctive    provisions    alone    are    in    themselves 
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almost  sufficient  to  guarantee  either  the  repeated  and  habitual  use  of  the 
Army  in  domestic  disturbances  or  the  creation  of  a  federal  agency  of  a  size 
and  "with  functions  which  will  render  it  indistinguishable  from  a  national 
police  force.  It  is  wrong,  as  the  events  of  1968  and  the  concomitant  creation 
of  military  surveillance  activities,  subsequently  revealed  remind  us.  to  think 
that  powers  and  responsibilities  of  this  sort  can  be  thrust  upon  either  the 
military  or  a  national  policing  agency  without  a  concomitant  increase  in 
preparatory  investigative  activities  of  the  sort  there  experienced,  and,  we 
may  hope,  nipped  in  the  bud.  This  is  not  the  place  or  tlie  forum  to  discss 
whether  issuance  of  preventive  injunctions  against  riots  and  threatened 
demonstrations  is  a  suitable  form  of  activity  for  the  state  courts.  If  it  is 
assumed,  as  I  think  it  may  be  that  in  some  limited  situations  such  measures 
have  their  uses,  it  is  important  and  essential  that  the  responsibility  for 
their  enforcement  should  rest  not  with  federal  troops  or  w'ith  a  federally 
created  policing  force  but  with  the  existing  state  and  local  authorities.  The 
alternative  is  a  piece  of  legislation  which  will  prompt  continual  collisions 
between  local  demonstrators  and  tbe  groups  elsewhere  sympathizing  w^ith 
them  and  the  national  government  and  even  the  military.  It  would  be  an 
understatement  to  say  that  the  resentments  caused  by  such  collisions,  if  they 
become  habitual,  will  not  be  conducive  to  political  stability  in  this  country. 
There  are  many  controversies,  including  many  involving  mass  demonstrations, 
in  whicli  the  federal  government  out  not  be  involved  and  in  which  its  in- 
volvement should  not  be  permitted  to  result  either  from  responses  to  pres- 
sure on  the  part  of  its  law  enforcement  officials  or  from  the  decision  of  a 
private  litigant  to  invoke  the  processes  of  the  federal  courts.  In  this  con- 
nection I  should  further  note  that  S.  1  appears  to  repeal  a  significant  re- 
striction upon  the  enforcement  of  federal  injunctions  secured  by  private 
litigants — the  provisions  of  IS  U.S.C,  Section  3G91.  enacted  as  part  of  the 
Clayton  Act,  providing  for  jury  trial  of  charges  of  contempt  against  pri- 
vately obtained  injunctions  against  criminal  acts.  In  addition,  the  provisions 
of  Section  3692  relating  to  labor  injunctions,  enacted  as  part  of  the  Norris- 
LaGuardia  Act,  are  placed  by  the  bill  in  the  Federal  Rules  of  Criminal  Pro- 
cedure and  ma'de  subject  to  repeal  by  rule.  Parenthetically,  it  is  not  easy 
to  see  how  an  effective  riot  injunction  could  be  issued  as  long  as  the  provi- 
sions of  Rule  65(d)  of  the  Federal  flules  of  Civil  Procedure,  also  enacted 
by  the  Clayton  Act,  with  its  restrictions  on  'John  Doe'  injunctions,  is  still 
the  law.  CJiase  Natl.  Bank  v.  Norioalk,  291  U.S.  431.  436-37  (1934),  Alemite 
3Jfg.  Co.  v.  Staff,  42  F.2d  832   (2d  Cir.  1930)    (L.  Hand,  J.). 

The  objections  which  I  have  enumerated  go  chiefly  to  the  provisions  of 
Section  3-13  A  1  of  S.  1.  It  should  be  noted,  however,  tliat  the  definition  of 
"executing  a  scheme  to  defraud"  in  Section  1734  of  S.  1400  together  with 
the  concomitant  provision  for  injunctive  relief  at  the  suit  of  the  Attorney 
General  in  Section  3641  of  S.  1400  raises  many  of  the  same  problems,  as  does 
the  provision  in  Section  3642  of  S.  1400  for  government  and  private  injunc- 
tive relief  against  racketeering  offenses  as  broadly  defined  in  Section  1S61 
of  S.  1400.  It  is  doubtful,  in  addition,  that  the  federal  courts  will  welcome 
creation  of  a  jurisdiction  which  would  allow  private  persons  to  sue  for 
injunctions  against  dissemination  of  obscene  material  and  the  creation  of 
such  a  jurisdiction  would  appear  fruitless  in  light  of  the  burdens  impo.sed 
upon  such  injunctive  proceedings  by  the  principles  of  Freedman  v.  Maryland, 
nor  is  it  likely  that  injunctions  against  future  publication  of  obscene  mate- 
rials of  the  sort  referred  to  in  Section  3643  A  would  be  held  valid. 

The  issues  raised  by  the  provisions  for  injunctive  jurisdiction  contained 
in  S.  1  have  not  previously  been  considered,  no  such  provisions  having  ap- 
peared in  the  Brown  Commission  Report,  nor  have  these  provisions  previ- 
ously been  the  subject  of  testimony  at  these  hearings.  It  is  to  be  hoped 
that  before  any  such  provisions  with  their  large  effects  not  only  upon  the 
federal  law  of  crimes  and  federal  policing  responsibilities  but  upon  the 
allocation  of  responsibility  between  judge  and  jury,  between  courts  and 
legislatures  and  between  the  legislative  and  executive  branches  of  our 
government,  between  the  government  and  private  persons  and  between  the 
states  and  nation  are  to  be  considered  that  they  be  the  subject  of  separate 
and  detailed  hearings.  At  those  hearings,  the  previous  extensive  experiences 
with  the  large  scale  use  of  federal  injunctions  in  connection  with  labor  dis- 
putes and  during  the  prohibition  period  ought  to  be  the  subject   of  detailed 


5909 

scrutiny  for  those  experiences  have  relevance  for  our  time.  Little  can  be 
added  to  what  was  said  thirty  years  ago  bv  Professor  Chafee  (Freedom  of 
Speech  in  the   Vnited  State,    (IMl),   at  341-42): 

"two  points  must  be  emphasized.  First,  aside  from  the  validity  of  any 
particular  injunction  in  these  governmental  suits,  we  are  making  a  very 
grave  mistake  in  allowing  pi'osecuting  officials  to  employ  courts  of  equity  in 
place  of  criminal  courts.  It  is  true  that  the  criminal  law  has  broken  down 
in  this  coimtry.  The  police  will  not  or  cannot  arrest,  magistrates  release 
readily,  district  attoriie.\^s  quasli  indictments  or  accept  pleas  of  guilt  for 
light  offenses,  rules  of  evidence  furnish  technical  obstructions,  juries  refuse 
to  convict.  The  piiblic  turns  with  relief  from  this  uncertainty  to  the  auto- 
matic, hair-trigger  action  of  a  judicial  restraining  order.  Once  more,  as  iu 
our  failure  to  attack  the  causes  of  the  I.W.W..  we  are  evading  the  issue. 
Instead  of  setting  our  selves  diligently  to  reorganize  the  administration  of 
criminal  justice,  we  shrink  from  the  difficult  task  and  try  to  make  the 
injunction  do  the  same  job  of  stamping  out  harmful  enterprises  and  main- 
taining order  in  industrial  disputes.  Sooner  or  later  we  shall  pay  the  price. 
In  a  jury  trial,  the  responsibility  is  distributed.  It  does  not  all  fall  on  the 
judge.  The  accused  is  convicted  by  men  from  the  street,  not  very  different 
from  himself  except  in  tiieir  freedom  from  crime.  The  jury  takes  up  tlie 
slack,  as  it  were.  In  a  court  of  equity,  there  is  nothing  to  take  up  the  slack. 
The  judiciary,  the  most  delicate  part  of  our  political  machinery,  is  subjected 
to  a  terriffic  strain  wlien  it  is  made  to  do  unaided,  and  in  highly  contro- 
versial cases,  work  fitted  for  the  rougher  mechanism  of  the  criminal  law. 

"Finally,  the  efficiency  of  the  governmental  injunction  in  maintaining  the 
normal  processes  of  life  during  industrial  disputes  does  not  necessarily  make 
it  desirable.  The  natural  wisii  of  those  in  authority  to  make  the  government 
strong  enough  to  meet  the  needs  of  the  moment  v.-ith  rapidity  may  lead  them 
to  obtain  efficiency  by  an  undue  sacrifice  of  freedom.  Law  and  order  are 
good,  but  they  shade  by  imperceptible  gradations  into  the  order  that  'reigns 
in  Warsaw.'  Experience  has  proved  it  wise  that  the  public  should  have  a 
fairly  direct  share  in  tho.se  functions  of  government  that  intimately  affect  the 
life  of  the  average  man:  for  instance,  taxation,  which  may  only  be  initiated 
by  the  branch  of  the  legislature  closest  to  the  i>eople,  and  punishment,  which 
must  be  infiicted  by  a  jury.  The  delays  and  uncertainties  incident  to  such 
popular  participation  in  government  render  men  of  action  impatient.  Charles 
I  wanted  taxes  without  Parliament,  and  the  Star  Chamber  was  instituted 
to  suppress  crime  without  a  jury,  and  Strafford  adopted  his  policy  of  'Thor- 
ough.' The  increased  efficiency  thereby  .secured  was  not  adequately  api»reci- 
ated  by  the  people  at  large.  The  use  of  the  injunction  to  put  men  in  prison 
without  a  jury  trial  for  reasons  that  seem  insufficient  to  a  considerable 
body  of  their  fellow-citizens  is  liable  to  produce  a  resentment  that  may 
eventually  sweep  away  some  judicial  powers  that  had  better  be  preserved, 
ulong  with  what  can  be  spared.' 

"Instead  of  these  get-peace-quick  methods,  let  us  tighten  up  the  machinery 
of  criminal  justice  to  punish  violent  acts  with  all  the  swiftness  and  sureness 
of  which  the  jury  system  is  capable :  rely  on  reforms  and  carefully  con- 
.sidered  economic  adjustments  to  eradicate  large  strikes  and  the  revolutionary 
spirit ;  and  keep  courts  of  equity  for  the  tasks  for  which  they  have  been 
developed  by  long  experience.  An  equity  judge  ought  not  to  be  turned  into 
a  super-policeman." 

Second,  there  remains  reason  for  concern  at  the  intrusion  upon  state  and 
local  criminal  jurisdiction  that  would  be  worked  by  Senate  Bill  1.  I  have 
already  referred  in  my  statement  here  to  the  provision  of  Section  2-6  H  1 
relating  to  election  fraud  offenses  which  would  dispense  with  the  principle 
of  Snou-dcn  v.  Hughes,  321  U.S.  1  and  give  the  federal  courts  a  general 
supervisory  power  over  the  routine  conduct  of  state  elections  for  federal 
office  in  the  absence  of  any  allegations  of  di.scrimniation  or  specific  intent 
sufficient  to  activate  the  present  civil  rights  statutes.  The  civil  rights  pro- 
visions of  S.  1  Section  2-7  F  5  headed  "Unlawful  Acts  under  Color  of  Law" 
with  its  general  referensces  to  "unlawfulness"  and  to  "exceeding  authority" 
may  .significantly  expand  the  already  broad  provisions  of  18  U.S.C.  Section 
241-42  notwithstanding  the  use  of  the  word  "intentionally"  in  Section  1  2A  1 
(2).  While  it  may  be  the  purpose  of  the  provision  as  drafted  to  preserve 
the  principles  of  Screws  v.    United  States,  making  specific  intent   to  deprive 
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a  victim  of  federal  constitutional  rights  a  necessary  pre-requisite  to  a  civil 
rights  conviction,  the  language  utilized  is  not  as  clear  as  it  might  be.  Since 
an  overly  broad  civil  rights  provision  can.  effectively  vitiate  all  the  restric- 
tions upon  federal  jurisdiction  that  may  be  inserted  elsewhere  in  the  draft, 
these  sections  should  be  given  particular  attention.  The  approach  ,  of  the 
Brown  Commission  Final  Report,  Vvhich  consists  of  an  express  retentinn 
of  the  Screivs  standard  coupled  with  a  restatement  in  modern  language  of 
the  existing  provisions  without  a  significant  broadening  of  them  seems  prefer- 
able to  the  approach  of  Section  2-7  F  5.  Similarly,  there  would  appear  no 
pressing  need  for  the  provision  of  2-7  F  1  which  extends  the  provisions  of 
the  analogous  present  statute  to  discriminations  on  the  basis  of  sex,  religion, 
national  origin  or  alienage.  With  respect  to  distinctions  upon  such  bases 
there  is  no  reason  to  believe  that  the  protections  afforded  by  the  state  courts 
throughout  the  country  are  not  generally  adequate.  la  considering  Section 
2-7  F  5  and  the  breadth  of  its  reach  in  relation  to  the  Scretvs  principle,  it 
should  be  noted  that  Section  3-1  A  (40)  established  that  knowledge  of  un- 
lawfulness is  not  a  condition  of  culpability.  Similarly.  Section  1502  of  S. 
1400  with  its  use  of  the  words  "in  fact,  deprives  another  of  any  right,  etc." 
may  also  work  a  perhaps  unintended  broadening  of  existing  provisions  when 
read  together  with  the  general  provision  contained  in  Section  303(e)  of 
S.  1400  which  states  that  "culpability  is  not  required  with  respect  to  any 
factor  specified  in  the  description  of  the  offense  as  existing  'in  fact'."  In 
addition,  the  misdemeanor  treatment  in  S.  1400  eliminates  the  right  of  jury 
trial  under  present  IS  U.S.C.  Section  241. 

S.  1400  continues  to  assert '  a  federal  "piggy-back  jurisdiction".  I  have 
elsewhere,  particularly  in  the  letter  appearing  at  page  1317  of  the  Hearings, 
outlined  what  seem  to  me  to  be  the  objections  to  such  piggy -back  jurisdic- 
tion, these  being  that  piggy-back  jurisdiction  accustoms  the  public  to  federal 
prosecutions  for  the  common  law  crimes  of  murder,  assault,  etc.  and  thereby 
invites  further  expansion  of  federal  jurisdiction  over  such  offen.ses,  that 
piggy-back  jurisdiction  constitutes  an  assertion  of  a  federal  interest  in 
prosecution  or  crimes  of  violence  as  such,  tliat  it  invokes  the  high  federal 
penalties  for  inchoate  as  well  as  consummated  offenses,  that  it  may  operate 
to  free  prosecution  of  the  murder  or  assault  offense  from  the  specific  intent 
requirements  of  the  underlying  federal  offense  and  perhaps  most  important, 
that  it  is  susceptible  of  haphazard  application  to  many  offenses  with  wliich 
the  federal  government  has  only  a  fortuitous  connection  and  its  po.ssible 
practical  reach  is  difficult  to  predict.  In  addition,  the  scattering  of  lower 
court  cases  upholding  the  validity  of  piggyback  jurisdiction  contained  in  the 
study  appearing  in  the  first  volume  of  this  Committee's  Hearings  may  not 
definitively  lay  the  constitutional  questions  to  rest.  The  compound  grading 
device  utilized  in  S.  1  is  in  some  respects  less  objectionable  then  the  piggy- 
back jurisdiction  technique  and  it  is  almost  certainly  less  subject  to  con- 
stitutional challenge.  It  must  be  said,  however,  that  the  compound  grading 
device  is  utilized  in  S.  1  in  an  unduly  expansive  fashion.  Thus,  under  Sec- 
tion 2-8  C  5  of  S.  1  the  compound  of  grading  provision  is  utilized  in  con- 
nection with  the  offense  of  criminal  trespass  and  the  criminal  trespass 
offen.se  is  made  applicable  to  all  federal  property  irrespective  of  whether 
or  not  the  United  States  has  exclusive  jurisdiction  over  such  property  as 
well  as  to  the  broad  financial  institution  jurisdiction  asserted  in  Section 
1-1  A  4  (28).  There  will  be  many  instances  in  which  any  connection  between 
the  crime  of  violence  reached  by  the  compound  grading  provision  and  the 
non-violent  act  of  criminal  trespass  will  be  entirely  fortuitous.  Thus,  the 
fact  that  a  murder  takes  place  when  an  individual  is  trespassing  upon  the 
parking  lot  of  a  national  bank  should  not  suflQce  to  give  the  federal  govern- 
ment jurisdiction  over  the  offense,  nor,  for  that  matter,  should  the  fact  that 
it  takes  place  in  a  building  in  the  midst  of  a  large  city  leased  by  the  federal 
government.  If  the  compound  grading  device  is  to  be  utilized  at  all,  its  use 
should  be  restricted  to  increa.sing  the  i)enalty  for  offen.'^es  which  are  them- 
selves crimes  of  violence.  There  are  in  any  event  objections  to  its  wide  use 
in  connection  with  such  offenses,  the  chief  such  objection  being  that  it 
eliminates  from  the  calculations  of  federal  prosecutors  a  major  practical 
restraint  upon  the  present  exercise  of  federal  jurisdiction:  their  ability  to 
decline  jurisdiction  on  the  basis  that  state  penalties  are  more  adequate. 
When    the   compound   grading   device    is    provided,    this    deterrent    to    use    of 
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federal  jurisdiction  will  be  removed  as  will  the  ability  of  federal  prosecutors 
to  offer  to  persons  seeking  the  invocation  of  federal  as  distinct  from  state 
jurisdiction  the  explanation  that  jurisdiction  has  been  declined  because  of 
more  adequate  state  penalties.  It  also  may  be  fair  to  observe  that  the 
provision  of  higher  penalties  and  the  consequent  ability  and  willingness  of 
the  federal  government  to  assume  responsibility  for  the  prosecution  of  all 
types  of  offenses  directed  against  various  types  of  installations,  such  as 
national  banks,  may  give  rise  to  demands  for  the  assum.ption  of  federal 
j^olicing  responsibility  of  a  preventive  nature  as  well  as  federal  prosecutorial 
responsibility  with  respect  to  .such  installations.  If  all  offenses  against  a 
given  type  of  business  are  to  be  punished  as  federal  crimes,  it  will  be  nat- 
ural for  those  seeking  police  protection  to  importune  the  agencies  with 
prosecutorial  responsibility  to  provide  such  protection.  Similarly,  it  cannot 
be  believed  that  state  and  local  authorities  will  be  enthusiastic  about  pro- 
viding police  protection  under  circumstances  in  which  they  are  effectively 
in  practice,  if  not  in  theory,  disabled  from  prosecuting  any  ensuing  offenses 
in  their  own  courts  as  distinct  from  the  federal  courts.  One  cannot  deny  that 
compound  grading  has  logical  appeal.  But  it  is  not  wrong  to  point  out  that 
the  life  of  the  la:w  is  not  logic  but  experience  nor  is  it  unwise  to  attempt  to 
forecast  the  results  in  practice  of  this  theoretically  appealing  development. 
The  results  in  practice  are  likely  to  be  the  creation  of  a  situation  in  which 
federal  jurisdiction  feeds  on  itself,  and  in  which  the  broadening  of  federal 
jurisdiction  to  an  increasing  list  of  crimes  gives  rise  to  political,  public  and 
practical  pressures  for  a  concomitant  broadening  of  federal  policing  author- 
ity. In  conditions  where  the  compound  grading  device  has  little  but  logic  or 
symmetry  to  recommend  it.  the  device  should  be  rejected.  There  may  be 
merit  here  also  in  the  suggestion  of  Professor  Wechsler  that  with  respect  to 
this  type  of  federal  jurisdiction  at  least  there  may  be  a  case  for  making 
litigable  the  existence  of  significant  federal  interest  in  the  federal  prose- 
cution of  the  crime  of  violence  as  such.  See  Hart  and  Wechsler,  The  Federal 
I'ljiirts  and  the  Federal  Syxicm  (Second  Edition)  at  page  12Sr. 

I  have  previously  referred  to  the  feature  of  the  Brown  Commission  defi- 
nition of  state  and  local  bribery  which  would  end  the  pi-esfjit  assanilation  of 
state  bribery  laws  and  provide  a  federal  standard  fqr  the  conduct  of  state 
officials.  Both  Section  2-6  E  1  of  S.  1  and  Section  13ol  of  S.  1400  partake 
(if  this  feature. 

S.  1400,  unlike  S.  1,  restores  a  number  of  general  provisions  in  the  Brown 
Commission  Final  lieport  which  apix'ar  particularly  undesirable.  These  j)ro- 
visions  include  the  assertion  in  Section  202(a)  and  (c)  of  S.  1400  that  plen- 
ary federal  jurisdiction  exists  where  no  jurisdictional  base  is  specified  and 
the  replncement  of  the  present  broad  federal  statute  barring  pre-empticpn 
\\ith  a  weaker  statement  in  Section  205  of  S.  1400  that  the  existence  of 
federal  jurisdiction  does  not  "in  itself  preempt  state  or  local  authority. 
S.   1   wisely   rejects  the  approach   of  these   problems. 

Although  the  constitutional  requirement  of  Re  Wi7iship  seem  to  make 
entirely  clear  the  proposition  that  it  is  constitutionally  requisite  that  the 
existence  of  federal  jurisdiction  be  i)roven  beyond  a  reasonable  doubt,  and 
although  neitlier  S.  1400  nor  S.  1  negatives  this  propo.sition,  it  would  .seem 
desirable  that  the  example  of  Section  103  (1)  of  the  Brown  Commission 
Report  be  followed  and  that  a  provision  be  included  oxpres.sly  declaring 
what  is  implicit :  "the  existence  of  federal  jurisdiction  *  *  *  shall  be  proved 
by  the  prosecution  beyond  a  reasonable  doubt". 

Third,  in  the  application  of  jurisdictional  provisions  to  specific  offenses. 
S.  1  works  a  general  and  highly  undesirable  expansion  of  federal  jurisdic- 
tion. The  dimensions  of  this  expansion  are  exposed  in  the  Library  of  Con- 
gress Study  reprinted  at  page  3299  of  the  Hearings.  It  is  there  concluded 
that  "possible  expansions  of  federal  criminal  jurisdiction  were  noted  for 
murder,  theft,  burglary,  kidnapping,  arson,  bribery,  prostitution  and  fire- 
arms oft'enses"  in  consequence  of  the  Brown  Commission  recommendations. 
"In  the  theft  area  some  expansion  of  jurisdiction  would  result  from  the 
addition  of  three  offenses  new  to  federal  law.  Section  1733.  Theft  of  Serv- 
ices, 1734  Theft  of  Proi>erty.  Loss,  Mislaid  or  Delivered  by  Mistake  and 
Section  1736  Unauthorized  Use  of  a  Vehicle  (but  see  18  U.S.C.  Section 
2312).  Similarly,  jurisdictional  bases  (e)  use  of  facilities  in  interestate  or 
foreign   commerce   and    (h)    movement   of   a   person   across   a   state   line   and 
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the  special  jurisdictional  base  in  Section  1740  (4)  (b)  misrepresentation  of 
federal  interest,  in  the  commission  of  theft,  would  expand  federal  juris- 
diction. A  slight  expansion  would  result  in  Section  17,38,  defrauding  secured 
creditors  ***  it  appears  to  us  that  the  most  significant  expansion  of  federal 
jurisdiction  would  occur  in  the  theft  area."  The  study  also  notes  expansion 
in  burglary  and  arson  cases,  among  others.  The  provisions  of  S.  1  closely 
re.sembie  the  Brown  Commission  provisions  in  the  theft  area  and  a  similar 
expansion  would  be  worked  by  it.  Certainly  the  elimination  of  monetary 
limitations  would  work  a  very  considerable  practical  expansion  of  fediiral 
jurisdiction. 

The  provisions  of  S.  1400  in  the  theft  field  api)ear  significantly  more  re- 
strictive. 

I  have  previously  commented  upon  the  substantial  practical  extension  of 
federal  jurisdiction  worked  by  the  elimination  of  the  reiiuirement  that  the 
defendant  be  aware  of  the  facts  creating  federal  jurisdiction.  That  this  is 
not  a  small  change  is  made  clear  by  the  Study  included  in  the  Committee 
Hearings  at  page  lSt>G.  The  effect  of  the  provision  as  to  a  wide  range  of 
offenses  is  to  permit  the  assertion  of  federal  jurisdiction  in  circumstances  in 
which  there  is  no  reason  to  believe  that  the  defenchint  poses  a  peculiar 
threat  to  federal  interests  but  has  merely  directed  a  crime  at  the  general 
mass  of  pecsons  or  property  within  a  state.  The  effect  will  be  to  produce 
the  extent  to  which  prosecutors  and  courts  need  take  heed  of  jurisdictional 
questions  and  the  provision  will  in  con.sequence  constitute  a  large  step  in 
practice  toward  something  approaching  plenary  federal  jurisdiction.  It  should 
also  be  noted  that  its  principle  is  even  extended   to   the  inchoate  offen.ses. 

S.  1.  like  S.  1400,  likewise  provides  for  an  unusually  l)road  federal  at- 
tempt statute,  drawn  from  that  in  the  Model  Penal  Code.  The  principal  justi- 
fication for  the  Model  Penal  Code  attempt  provision  which  makes  intent  plu.s 
a  .substantial  step  corroborative  of  the  intent  sufiicient  for  prosecution  ir- 
respective of  the  absence  of  anything  in  the  nature  of  close  or  dangerous 
proximity  to  consummation  of  the  offense,  is  that  such  a  broad  definition 
ie  necessary  or  desiral)le  to  aid  preventive  policing  functions.  Since  the 
principal  mission  of  existing  federal  law  enforcement  agencies  is  essentially 
investigative  and  prosecutorial,  the  necessity  for  .such  a  broad  attemi)t 
statute  or  the  desirability  of  such  a  broad  attempt  statute  is  by  no  means 
self-evident  and  in  itself  the  statute  constitutes  a  considerable  expansion  of 
federal  jurisdiction.  In  addition,  it  should  be  noted  that  the  Model  Penal 
Code  attempt  provision  duplicated  in  Section  1-2  A  4  is  directed  largely  at 
crimes  of  violence  rather  than  the  white  collar  and  similar  crimes  which 
constitute  a  large  portion  of  the  existing  federal  caseload.  The  attempt 
statute  contained  in  Section  1001  of  the  Justice  Department  Bill  is  equally 
broad.  In  addition  both  bills,  and  particularly  S.  1  with  its  broad  insanity 
defense  contain  assertions  of  a  federal  interest  in  civil  commitment  of  the 
mentally  ill.  There  are  grave  objections  of  both  a  constitutional  and  policy 
nature  to  such  provisions  for  an  increased  federal  role  in  the  mental  com- 
mitment field.  See  Foote,  A  Comment  on  Prc-Trial  Commitment  of  Criminal 
Defendants,  lOS  U.  Pa.  L.  Rev.  832    (1960). 

Fourth,  another  range  of  issues  that  should  cause  substantial  concern  is 
supplied  by  the  excessive  substantive  reach  of  S.  1.  Like  the  Brown  Com- 
mission Report  and  S.  1400  it  asserts  a  federal  intere.st  in  offenses  of  simple 
possession  such  as  drug  offenses  involving  the  less  .seriou.sly  addictive  drugs 
in  quantities  not  raising  an  inference  of  traflScking.  The  Brown  Commission 
Report  would  go  even  further  and  would  as.sert  a  federal  interest  in  fire- 
arms offenses,  including  those  firearms  as  to  the  de.sirability  of  outlawing 
which  there  is  substantial  dispute.  Similarly,  both  the  Justice  Department 
Rill  and  S.  1  contain  obscenity  provisions  which  go  beyond  importation  and 
use  of  the  mails  and  protection  of  state  policies  and  constitute  assertion  of 
an  independent  federal  interest  in  this  sphere.  It  is  not  self-evidently  desir- 
able that  disputed  moral  and  social  issues  of  this  character  (one  may  add 
the  issues  of  abortion  and  capital  punishment  recently  nationalized  by  the 
Supreme  Court)  should  become  the  staples  of  national  as  distinct  from"  state 
politics.  There  will  in  practice  be  little  use  of  federal  provisions  penalizing 
simple  possession  whether  of  firearms  or  of  drugs.  The  existence  of  these 
provisions  will  hovvever  become  a  staple  of  political  debate  and  will  also 
re-enforce   the    notion    that    the   police    power    of    the    federal    government    is 


5913 

pervasive.  It  is  diffieiilt  to  believe  that  either  of  these  conseiiiieiK'es  is  in  the 
interest  of  political  stability  in  this  country  which  has  been  well  served  by 
a  regime  which  makes  these  hotly  contested  moral  and  social  questions 
primarily  questions  of  state  law.  Little  will  be  lost  to  the  prosecution  of 
large-scale  schemes  of  distribution  if  the  simple  pos.se.ssion  offenses  are  elimi- 
nated from  the  federal  code.  To  favor  such  elimination  is  not  to  favor  the 
legalization  of  any  of  the  articles  or  practices  mentioned.  Were  I  a  state 
legislator,  I  would  not  favor  legalization  of  most  of  the  commodities  that 
are  subject  to  dispute,  but.  that  dispute  exists,  and  that  luider  the  Code 
provisions  proposed  it  will  be  a  dispute  carried  on  at  the  national  level  with 
consequences  for  the  authority  and  prestige  of  the  national  government,  it 
seems  lmpos.sible  to  deny.  Recent  as.serti<ms  of  virtually  plenary  jurisdiction 
in  these  fields  have  been  little  u.sed  and  are  in  some  resi>ects  still   untested. 

The  fact  that  the  Supreme  Court  in  the  Pcicz  case  has  upheld  a  provision  in 
a  sphere  with  a  distinctively  commercial  asjiect  should  not  lead  the  Con- 
gress into  concluding  that  a  similar  result  will  necessarily  be  forthcoming 
when  simple  possession  offenses  in  non-'commercial  areas  are  put  to  the  test. 
Whatever  the  result  as  a  constitutional  matter,  there  is  merit  here  in  the 
appeal  of  Justice  Jackson  shortly  before  his  death : 

'•Albert  V.  Dicey  said  long  ago  that  federalism  in  America  had  become 
merely  a  facade  for  a  tinitary  form  of  government.  That  is  becoming  in- 
creasingly true.  I  have  been  highly  desirous  of  preserving  the  federalist 
form  and  keeping  vitality  in  it.***The  decided  drift  is  in  favor  of  strength- 
ened federal  government.  I  think  we  should  draw  a  line  between  tlie  neces- 
sity for  central  regulation  of  commerce,  in  the  sense  of  finance  and  trade, 
and  the  necessity  for  diffu.sed  control  of  such  things  as  affect  civil  lil)erties. 
Because  while  the  federal  government  occasionally  nuiy  make  a  great  ad- 
vance in  the  direction  of  civil  liberties  that  the  state  governments  would  not 
nmke — at  least  in  some  states — for  numy  years  to  come,  they  ccuiUl  also 
make  a  very  disastrous  reversal  and  do  more  harm  to  civil  liberties  in  one 
administration  than  a  state  government  could  do  in  a  generation.  I  think 
the  wtentialities  of  a  federal  centralized  police  system  for  ultimate  sub- 
version of  our  .'system  of  free  government  is  very  great." 

Certainly  the  experience  of  prohibition  and  the  attended  abuses  in  fed- 
eral criminal  jurisdiction  documented  in  the  Wickersham  Report  is  sullicieni 
to  serve  as  a  caution  against  any  large-scale  federal  assertion  of  authority 
over  sumptuary  offen.ses.  There  has  been  a  drift  toward  such  an  assertion  of 
authority  in  recent  year.s.  but  one  may  hope  that  in  considering  this  comjire- 
hensive  project  this  Committee  will  stop  and  assess  whether  grounds  really 
exist  for  this  increasing  as.sertion  of  federal  authority — authority  not  merely 
over  distribution  of  prohibited  commodities,  a  matter  of  a!>i)roi)riate  fed- 
eral concern,  but  authority  over  the  acts  and  practices  of  individual  citizens. 
Assertions  of  authority  of  this  nature  can  be  bitterly  divisive,  they  result 
if  they  are  not  to  be  dead  letters  in  the  accumulation  of  vast  quantities  of 
es.sentially  trivial  data,  and  conseijuent  burdening  of  federal  courts  and 
federal  policing  agencies,  and  in  the  end  they  may  endanger  the  staitility  of 
the  national  government  by  giving  ever  large  numbers  of  citizens  per.sonal 
grievances  against  its  officials  or  iXs  laws.  As  one  foreign  ob.server  has  noted : 
"The  [United  States]  is  a  federation  of  States,  each  of  which,  ^^ith  its  gov- 
ernor, its  representatives,  its  judges  and  its  officials — all  elected — takes  upon 
itself  responsibility  for  a  large  part  of  the  immediate  business  of  i)olitics. 
administration,  justice,  public  order,  economy,  health,  education,  etc,  while 
the  central  government  and  Congress  normally  confine  themselves  to  larger 
matters :  foreign  policy,  civic  rights,  and  duties,  defense,  currency,  overall 
taxes  and  tariffs.  For  these  reasons,  the  system  has  succeeded  in  functioning 
up  to  now  in  the  North  of  the  New  World.  But  where  would  it  lead  France, 
a  country  beset  by  the  after-effects  of  the  convulsions  inflicted  upon  it  by  so 
many  internal  and  external  cri.ses.  a  country  in  which  everything,  in  the 
political,  social,  moral,  religious  and  national  si)heres,  is  always  totally  in 
dispute,  a  country  whose  people  are  in  the  habit  of  splitting  into  irrecon- 
cilable factions,  a  country  the  demands  of  whose  unity  coupled  with  the 
perpetual  threats  from  outside  have  induced  to  centralize  its  administration 
to  the  utmost,  thus  making  it  ipso  facto  the  target  of  every  grievance?  How 
could  one  doubt  that,  with  us,  the  fact  that  the  [executive  and  legislative] 
powers  weie  erected  face  to  face  behind  theoretically  impregnable  ramparts. 
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would  lead  to  intransigence  on  lioth  sides,  parliament  refusing  to  vote  the 
laws  and  budgets  for  any  government,  and  the  latter,  in  consequence,  over- 
stepping the  bounds  of  legality  for  lack  of  any  recognized  outlet  to  their 
conflict  through  dissolution  on  the  one  hand  or  a  vote  of  censure  on  the 
other?  The  inevitable  result  wcmld  be  either  the  submission  of  the  President 
to  the  demands  of  the  deputies  or  else  a  pronunciamento."  DeGaule,  Mehioirs 
of  Hope:  RvHCual  and  Endeavor   (15)71)   at  323-24. 

The  present  recodification  likewise  presents  an  opportunity  to  eliminate 
the  proliferation  of  minor  federal  criminal  offenses  and  to  replace  them 
where  ai)propriate  with  sanctions  of  a  purely  civil  nature.  This  opportunity 
has  not  been  gr.Tsped  in  the  conforming  amendments  to  S.  1  which  continue 
to  proliferate  and  institutionalize  a  wide  range  of  petty  federal  criminal 
offenses,  many  of  them  rarely,  if  ever,  prosecuted.  It  should  be  recalled  that 
the  inclusion  of  minor  po.ssession  offenses  in  tlie  federal  criminal  code  dur- 
ing the  prohibition  period  resulted  in  an  approximate  "trebling  of  the  fed- 
eral criminal  caseload  (see  Hart  and  Wechsler,  The  Federal  Courts  and  the 
Federal  Sj/stcm,  (1053)  at  50).  It  is  not  unreasonable  to  predict  that  pro- 
liferating minor  federal  offenses  will  result  in  pressure  on  what  has  hitherto 
been  taken  to  be  a  basic  constitutional  right :  the  right  of  persons  charged 
with  crime  by  the  National  Government  to  determination  of  their  cases  by 
indejiendent  judges  with  life  tenure. 

Fifth,  1  would  note  that  tliere  has  already  been  much  comment  in  your 
Hearings  relating  to  the  sweeping  provisions  having  to  do  with  regulatory 
offen.ses  contained  in  Section  2-8  F  6  wliich  have  been  the  subject  of  almost 
universal  denunciation  by  groups  ranging  from  the  National  Association  of 
Manufacturers  to  the  Ralph  Nader  Organization  and  the  Association  of  the 
Bar  of  the  City  of  New  York.  Section  2-8  F  6  (b)  (1)  reverses  the  usual 
presumption  concerning  mens  rea.  The  broad  brush  approach  to  sanctions 
for  regulatory  ofi'enses  of  this  section  and  the  Draconian  sanctions  provided 
can  easily  be  productive  of  results  bizarre  in  the  extreme.  Thus,  under  the 
terms  of  the  conforming  amendments  to  S.  1,  appearing  at  pages  345  and 
340  of  the  Bill,  one  knowingly  bathing  in  the  springs  at  Hot  Springs  Na- 
tional Pari<  without  presenting  evidence  that  lie  is  the  patient  of  a  physician 
registered  at  the  Office  of  the  Superintendent  is  guilty  of  a  class  E  felony 
and  is  subject  to  imprisonment  for  a  term  of  up  to  one  year  and  may  be 
placed  on  probation  for  up  to  five  years.  If  he  is  bold  enough  to  do  this 
on  a  nuuLber  of  occasions,  he  becomes  guilty  of  a  class  D  felony  and  may  be 
impri-soned  for  a  term  not  to  exceed  three  years.  If  he  has  no  culpability  at 
all,  he  still  may  be  sentenced  to  30  days ;  if  he  acts  "recklessly"  he  may 
be  sentenced  to  six  months  even  though  he  has  no  knowledge  of,  or  culpable 
lack  of  knowledge  as  to  the  existence  of  the  regulation.  It  is  difficult  to 
believe  that  most  of  the  regulatory  offenses  includecl,  in  the  draft  Code  are 
appropriate  invocations  of  the  criminal  law  or  that  their  purposes  might  not 
be  as  well  .served  by  their  transformation  into  civil  penalties.  The  effect  of 
the  felony  sanctions  is  to  greatly  expand  and  extend  to  all  "regtilatory 
offenses''  the  power  to  arrest  without  a  warrant,  while  at  the  same  time 
automatically  according  a  right  of  jury  trial. 

I  have  eksewhere  referred  in  an  article  appearing  in  the  Business  Lawyer 
two  years  ago  to  some  of  the  other  defects  in  the  approach  to  economic  crimes 
characteristic  of  both  S.  1  and  the  Brown  Commission  Report.  I  shall  not 
elaborate  upon  those  views  here  beyond  venturing  the  observation  that  the 
terms  of  S.  1  seem  to  be  even  more  inconsistent  with  the  presup]>ositions  of 
our  legal  and  economic  system  than  the  Brown  Commission  ReiX)rt.  It  is 
appropriate  to  make  reference  to  the  provisions  of  Section  2-S  F  4  relating 
to  unfair  commercial  practices  which  seem  especially  sweeping  together 
with  the  provisions  of  Section  2-8  F  3  relating  to  environmental  spoliation, 
and  the  extraordinary  sanctions  of  sus))ension  of  organizations  from  the 
"privileges'"  of  affecting  interstate  commerce  and  stisi)ension  of  individuals 
from  participation  in  state  licensed  professions  contained  in  Secton  1— i  A  1 
(c)  and  1-4  A  3  (b).  Mention  should  also  be  made  in  this  connection  of  the 
broadly  defined  offense  of  'reckless  endangerment'  contained  in  Section  1015 
of  S.  1400.  In  this  sphere,  criminal  penalties  are  rarely  appropriate.  The 
chief  present  inducement  to  criminal  prosecution  is  not  the  sanctions  avall- 
al)le  but  the  availability  of  the  grand  jury  as  an  investigative  tool  or,  on 
occasion,  the  absence  of  appropriate  civil  penalties. 
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Notwithstanding  the  some  seven  years  which  have  elapsed  since  appoint- 
ment of  the  Brown  Commission,  the  various  bills  which  have  been  introduced 
aiJi>ear  to  be  in  such  an  unrefined  and  unacceptable  state,  and  so  flawed  in 
their  basic  premises,  as  to  warrant  long  hesitation  by  this  Committee  before 
any  bill  at  all  is  reported.  The  revision  of  the  substantive  federal  criminal 
law  is  not  at  present  a  matter  of  especially  high  priority.  The  graver  prob- 
lems of  the  criminal  law  lie  in  the  realm  of  jirocedure,  administration  and 
corrections  and  it  is  to  them  that  Congress  should  address  itself.  If  sub- 
stantive revision  is  called  for,  that  revision  should  be  confined  to  a  rational- 
ization of  tlie  penalty  structure  of  existing  crimes,  redefinition  of  crimes 
ot  peculiarly  federal  interest,  and  perhaps  a  limited  clarification  and  con- 
solidation of  federal  offenses  in  areas  such  as  the  theft  and  forgery  areas 
where  a  proliferation  of  separate  technical  offenses  mal<es  prosecution  diffi- 
cult. However,  nothing  in  the  nature  of  the  wholesale  reworking  of  the  rela- 
tionship of  the  nation  to  the  states  and  of  the  federal  government  to 
individuals  and  i)rivate  orgauizations  attempted  by  the  provisions  of  bills 
now  before  the  Committee,  which  I  have  discussed,  should  be  considered  at 
this  time.  Wlien  I  previously  testified  before  the  Committee.  I  referred  to 
the  Brown  Commission  Report  as  a  document  flawed  at  its  inception  by 
reason  of  its  lack  of  attention  to  issues  which  should  have  been  regarded 
as  paramount.  I  must  say  with  regret  that  neither  of  the  drafts  which  have 
since  issued  have  induced  me  to  revise  that  view,  though  I  appreciate  the 
effort  which  has  been  expended  upon  tiiem,  since  both  appear  to  significantly 
expand  federal  criminal  jurisdiction  upon  slight  grounds,  a  development 
whicli  can  only  result  in  the  aggrandizement  of  tlie  size  and  scope  of  federal 
jtolicing  and  law  enforcement  activities  and  of  eventual  impairment  of  that 
"freedom  from  fear'  upon  which  all  our  other  political  freedoms  ultimately 
depend.  If  the  questions  here  at  issue  were  merely  the  questions  that  ordi- 
narily arise  upon  the  drafting  of  a  state  criminal  code,  tliese  Hearings  would 
not  be  important.  However,  what  we  are  here  concerned  with  is  the  creation 
and  shape  of  federal  institutions  which,  once  created,  are  considerably  less 
malleable  to  change  than  arrangements  of  words  upon  a  statute  book.  As 
Learned  Hand  observed  in  a  different  context :  "The  French  Revolution 
shifted  the  center  of  political  power  from  one  class  to  another  but  the  rela- 
tions of  the  individual  to  the  government  did  not  very  deeply  change  for 
long  after  if  they  have  ever  clianged  at  all  .  .  .  so  far  as  we  can  .iudge  the 
same  is  very  largely  true  of  Russia  where  some  of  the  old  institutions  like 
the  Cheka  have  been  deliberately  carried  over  and  in  general  a  new  bu- 
reaucracy is  governing  in  ways  not  very  unlike  the  old."  If  we  desire  to 
move  toward  the  creation  of  such  a  centralized  system,  the  changes  wrought 
by  these  proposed  codes  are  a  good  beginning  but  it  must  be  understood, 
as  the  reluctance  to  repeal  even  the  most  questionable  of  already  enacted 
provisions  indicates,   that  there  is,   in  all  probability,   no   turning  back. 

STATEMENT  OF  GEORGE  W.  LIEBMANN,  ESQ.,  BALTIMORE,   MD. 

Mr.  LiEBMAXX.  Thank  you.  Mr.  Chairman. 

My  name  is  Geor^re  W.  Liebmann.  As  I  indicated  at  the  time 
of  my  previous  statement  before  the  committee  on  February  10, 
1971,  before  the  committee.  I  am  a  partner  in  the  Baltimore  Law 
firm  of  Frank,  Bernstein,  Conaway  &  Goldman  and  have  previ- 
ously served  as  an  Assistant  Attorney  General  of  Maryland  and 
as  the  draftsman  of  a  number  of  portions  of  the  proposed  criminal 
code  recently  prepared  by  a  commission  in  that  State. 

As  before,  the  views  which  I  express  are  entirely  my  own  and 
are  not  to  be  attributed  to  any  other  person  or  organization.  I  am 
particularly  grateful  to  the  committee  for  the  interest  that  it  has 
shown  in  my  views  as  a  private  citizen  and  for  the  spirit  in  which 
it  has  conducted  these  public  hearings. 

In  my  testimony  today,  I  shall  try  to  avoid  repeating  the  views 
which  I  have  previously  expresed  in  relation  to  the  Brown  commis- 
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sion  stiulv  draft  and  final  report,  althoii<rli  many  of  these  views 
arc  still  applicable  to  various  provisions  of  the  two  bills  before 
this  committee. 

The  problems  that  I  want  to  consider  today  fall  into  five  mam 
cate<rories.  The  first  of  these  relates  to  the  question  presented  by 
the  Inclusion  in  the  bills  before  the  committee  of  provisions  for 
broader  use  of  the  Federal  injunction.  In  other  words,  these  prob- 
lems go  to  the  civil,  rather  than  the  criminal,  aspects  of  the  bills 
now  before  the  committee. 

The  second  category  of  pi'oblems  that  I  want  to  speak  to  relates 
to  the  possible  incursion  on  State  authority  worked  by  the  civil 
rights  election  law.  State  and  local  bribery,  compound  grading,  and 
piggyback  jurisdiction  provisions  of  the  various  bills. 

Tlie  third  set  of  problems  relates  to  the  expanded  Federal  juris- 
diction over  some  common  law  felonies  which  results  from  the 
breadth  of  the  proposed  attempt  statute  in  the  bills,  and  the  use 
made  of  specific  jurisdictional  bases,  particularly  in  the  theft  area, 
by  Senate  bill  1. 

The  foui'th  set  of  problems  relates  to  the  creation  or  to  the  re- 
tention of  Federal  sumptuary  offenses  in  controversial  areas.  T  refer 
to  offenses  of  simple  possession  as  distinct  fi-om  offenses  relating  to 
trafficking. 

The  final  set  of  problems  relates  to  the  corporate  and  regulatory 
offense  provisions  of  these  bills. 

This  is  a  rather  broad  field  to  cover.  I  will  do  my  best  to  high- 
light my  statements. 

The  provisions  of  Senate  bill  1  which  deal  with  ancillary  civil 
remedies,  section  3-loAl  and  the  sections  following,  provide  for 
greatly  inci-eased  use  of  the  Federal  injunction  as  a  device  for  the 
enforcement  of  the  conventional  criminal  laAv  and  as  a  device  avail- 
able to  private  litigants  to  trigger  the  poweis  of  Federal  courts  and 
Federal  law  enforcement  agencies.  Section  3-1.3A1  of  S.  1  provides 
in  sweeping  terms  for  the  issuance  at  the  instance  of  either  the 
Attorney  General  or  any  aggrieved  person  of  temporary  resti'aining 
orders  and  preliminary  and  final  injunctions  not  only  against  activ- 
ities in  the  sphere  of  economic  regulation  which  have  traditionally 
been  subject  to  Federal  injunction,  but  also  against  offenses  such  as 
inciting  riot,  and  engaging  in  a  riot,  drug  possession,  environ- 
mental spoliation,  commercial  bribery  and  election  fraud. 

Mr.  Blakky.  ]Mr.  Liebmann,  what  makes  you  infer  that  many  of 
these  duties  could  not  be  inde])endently  enjoined  now,  if  the  requi- 
site jurisdiction  is  present? 

Mr.  LiKBMAXN.  Sui-ely,  riot  could  not  be  considered  enjoinable. 
Envii-onmental  si)oliation  might  be  at  common  law. 

1  ou  spoke  of  the  re(iuisite  jurisdiction  and  the  requisite  juris- 
diction in  most  instances  does  not  exist  undc  the  civil  rights  stat- 
utes because  they  have  not  been  construed  in  such  a  way  as  to 
i-each  wrongs  inflicted  by  pi'ivate  persons.  It  does  not  exist  under 
tlie  diversity  statutes  because  of  the  juiisdictional  amount  problems. 

In  fact 

^Ti-.  ]ii^\KEY.  If  a  riot  had  a  §10.000  jurisdictional  problem  and 
a  threat  and  danger  to  property,  you  don't  think  you  could  get  a 
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Federal  injunction  now?  Assuming  out-of-staters  came  in  and  had 
a  different  city  jurisdiction? 

Mr.  LiEBMANN.  I  do  not  think  you  could,  on  the  basis  of  threat- 
ened damage  to  property.  I  think  the  Federal  courts  would  be  very 
reluctant  under  the  present  law  to  assume  injunctive  jurisdiction 
in  this  area  because  the  problem,  as  I  stress  later  in  my  statement, 
with  respect  to  the  riot — and  everybody  is  against  riots — is  that 
once  the  injunction  is  granted,  you  have  the  question,  apart  from 
its  effects  on  the  rights  of  the  persons  subject  to  it,  who  polices 
the  injunction,  and  it  becomes  the  Federal  responsibility  to  provide 
law  enforcement  personnel  with  arrest  powers,  to  provide  prose- 
cutors, to  provide  the  courts  to  enforce  the  injunction  that  was 
thus  perhaps  inprovidently  entered  or  entered  in  many  instances  at 
the  suit  of  a  private  citizen  under  circumstances  in  w^hich  the  exec- 
utive branch  of  the  Federal  Government  would  not  otherwise  find 
it  i:)rudent  or  desirable  to  invoke  its  powers  and  prestige. 

There  are,  I  think,  some  real  problems  with  virtually  all  the  new 
conferrals  of  Federal  injunctive  authority  that  I  have  listed. 

There  is  an  impact  on  the  right  of  jury  trial.  One  finds  in  our 
law  the  precept  that  equity  will  not  enjoin  a  crime.  Now.  there 
are  numerous  exceptions  to  this  doctrine  in  recent  years.  One  may 
gain  the  impression  that  the  exceptions  devour  b}^  the  rule,  but  the 
exceptions  are  exceptions  that  exist  almost  entirely  in  the  sphere 
of  economic  reg-ulation. 

The  familiar  injunctions  under  statutes  like  the  Securities  and 
Exchange  Act  and  the  Food  and  Drug  Laws  and  the  like — those 
injunctions  against  criminal  acts — are  founded  upon  analogies  to 
nuisance  doctrine  and  the  writers  on  the  subject  have  recognized 
that  there  are  limits,  limits  as  yet  largely  undefined  by  the  case 
law  but  nonetheless  limits,  to  the  extent  to  which  one  can  deprive 
people  of  the  right  to  jury  trial  by  entering  injunctions  against 
threatened  or  possible  criminal  acts. 

Mr.  Blakey.  "Would  you  give  me  an  example  of  a  right  to  jury 
trial?  We  do  have  one  where  the  contempt  would  result  in  greater 
than  6  months  in  prison. 

]Mr.  LiEBMANN.  You  would  have  the  right  to  jury  trial  but  the  sole 
issue  at  the  jury  trial  would  be  the  question  of  whether  you  contra- 
vened the  injunction  or  the  temporary  restraining  order,  not  of 
course  the  underlying  validity  of  the  injunction  or  temporary  re- 
straining order.  You  are  under  a  duty  to  obey  a  court  order  that  is 
not  totally  beyond  jurisdiction  of  the  court  entering  it. 

Mr.  Blakey.  Or  appeal. 

Mr.  LiEBMANN.  Yes.  And  you  must  obey  a  temporary  injunction 
or,  for  that  matter,  a  temporary  restraining  order  issued  without 
notice  of  any  kind. 

Mr.  Blakey.  If  it's  issued  without  notice,  you  are  not  bound  by 
it,  are  you? 

]Mr.  Liebmann.  You  are  w^hen  you  are  served  with  it,  until  it  is 
dissolved. 

Mr.  Blakey.  Then  you  can  move  in  court  to  dissolve  it? 

]\Ir.  Llebmann.  I  am  discussing  the  riot  and  the  threatened  in- 
citement  situation.    You    would   in   general   have   a    time    element 
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involved.  You  ai-o  crpatinij  a  situation  in  which  anybody  who  wants 
to  prevent  soniebodv  from  speaking  and  who  is  in  a  jurisdiction 
where  he  thinks  he  has  a  judge  that  will  sign  a  temporary  restrain- 
ing order  can  go  get  one,  and  from  there  on  the  only  right  the 
person  has  is  to  desist  from  the  conduct  that  he  may  have  a  perfect 
right  to  engage  in, 

:^Ir.  Blakey.  I'm  fascinated,  ]\Ir.  Liebmann.  by  the  seeming  impli- 
cation that  you  would  i)refer  a  criminal  process  which  would  result 
in  coercing  punitive  sanctions  as  against  a  civil  process  that  would 
give  the  party  being  enjoined  a  great  deal  of  notice  and  not  result 
m  the  same  kind  of  punitiv^e  sanctions.  I'm  fascinated  that  you 
prefer  one  to  the  other. 

I  thought,  frankly,  that  the  experience  had  been,  for  example,  in 
the  Federal  trade  regulations  area,  that  cease  and  desist  orders 
handed  through  the  FTC  were  much  more  generously  received  by 
the  business  community,  for  example,  than  a  straight  criminal  pen- 
alty. Now,  you  seem  to  be  arguing  that  some  attempt  to  use  similar 
cease  and  desist  civil-type  proceedings  that  deal  with  certain  kinds 
of  criminal  activity  are  not  to  be  desired. 

Mr.  LiEBMAXX.  Yes.  I  have  no  quarrel  with  the  use  of  civil  rem- 
edies in  the  economic  context,  which  is  a  context  that  typically 
does  not  require  the  deployment  of  law  enforcement  manpower, 
personnel  with  powers  of  arrest,  to  implement  the  injunction.  But 
the  analogy  to  what  you  have  proposed  in  this  code  is  really  the 
experience  with  the  labor  injunction,  and  that's  a  very  unhappy 
experience.  And  the  judgment  the  counti-y  made  on  that  experience 
Avas  that  in  a  context  where  you  were  dealing  with  large-scale 
threatened  acts  of  violence  by  large  groups  in  an  atmosphere  of 
political  controversy,  the  appropriate  mechanism  of  enforcement  is 
tlie  mechanism  of  the  criminal  law. 

Mr.  Blakey.  I  thought  the  NLRB  issued  cease  and  desist  orders 
that  were  enforceable  on  Federal  injunctions  today  in  the  labor 
field.  Am  I  wrong? 

Mr.  LiEBMAXX.  Not  temporary  restraining  orders,  Mr.  Blakey. 
And  they  are  issued,  it  is  significant  to  note,  by  a  national  admin- 
istrative agency,  not  by  a  local  district  judge. 

We  have  many  kinds  of  local  district  judges.  The  Norris-La- 
Guardia  Act  has  not  been  repealed.  You  can't  readily  go  running 
into  a  Federal  court  and  get  a  temporary  restraining  order  against 
threatened  labor  violence. 

Mr.  Blakey.  You  can  go  in  a  State  court  now^ 

]Mr.  LiEiiMAXx.  In  those  States  that  don't  have  so-called  little 
Xorris-LaGuardia  acts.  I  think  the  issues  where  you  have  State 
court  enforcement  are  very  diti'erent  from  the  issues  presented  by  a 
Federal  injunction. 

Because  in  the  first  instance,  you  are  using  your  State  law  en- 
forcement personnel.  Where  you  have  a  Fecleral  injunction,  you 
ha\e  the  problem  of  where  are  the  law  enforcement  persoimel  that 
are  going  to  enforce  it.  You  are  either  going  to  have  to  create  some 
kind  of  paramilitary  force  to  enforce  these  injunctions  or  you  are 
going  to  have  to  use  the  military.  That  problem  you  don't  have  with 
the  State  court  injunction. 
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i  ISIr.  Blakey,  On  the  assiimption  that  you  fire  dpaling  witli  Fed- 
eral offenses;  for  example,  in  the  interstate  travel  in  the  act  of  a 
riot,  which  is  present  Federal  law,  how  could  a  State  court  ade- 
quately respond  to  out-of -staters  preparing  really  to  perform  a  riot 
in  a  community.  Wouldn't  it  be  better  to  get  into  a  Federal  court 
where  you  can  get  jurisdiction  over  it? 

]Mr.  LiKBMAxx.  I  think  the  notion  that  a  Federal  injunction  in 
that  situation  would  be  a  practically  effective  remedy  is  an  ilhision, 
but  I  am  not  going  to  debate  the  merits  of  the  Federal  riot  statute. 
My  own  judgment  about  it  is  that  it  is  not  Avortli  the  controversy 
that  it  causes  and  that  it  is  better  to  fix  responsibility  for  the  pre- 
vention of  riots  on  the  State  officers  as  it  has  been  traditionally 
throughout  history,  rather  than  embroiling  the  Federal  courts  and 
the  Federal  executive  in  these  highly  controversial  trials. 

The  problem  is  that  if  you  are  going  to  create  a  provision  for 
Federal  injunctive  relief  against  offenses  of  violence,  you  have  got 
to  answer  the  question,  where  are  the  Federal  enforcement  personnel 
going  to  come  from.  You  have  got  to  consider  the  implications  of 
it  in  terms  of  the  enforcement  of  the  injunctions  once  they  are 
granted.  That  is  particularly  so  if  you  are  going  to  allow  injunctions 
to  be  granted  at  the  suit  of  private  persons,  and  if  you  are  going 
to  allow  temporary  restraining  orders  and  preliminary  injunctions 
to  be  granted  because  there  you  have  got  yourself  in  a  situation 
where  any  private  suitor  can  invoke  the  power  of  the  Federal 
marshals  and  the  Federal  military  by  going  into  a  Federal  court, 
and  totally  alter  the  existing  allocation  of  responsibility  for  the 
maintenance  of  public  order  in  the  community. 

That  is  the  problem  that  concerns  me  with  respect  to  these  in- 
junction provisions.  There  is  a  lot  of  history  in  the  labor  injunction 
field;  there  is  a  lot  of  history  with  respect  to  the  provisions  for 
Federal  injunction  during  the  period  of  national  prohibition.  And 
the  history  is  not  a  history  that  ought  to  encourage  a  rej^etition  of 
the  experience. 

An  injunction  is  not  necessarily  a  less  drastic  remedy  than  invoca- 
tion of  the  traditional  criminal  law  after  the  fact.  In  many  re- 
spects it  is  a  more  drastic  remedy. 

It  is  drastic  in  the  sense  that  the  burden  of  proof  upon  the  State 
is  less;  it  is  drastic  in  the  sense  that  more  people  are  affected  by  it; 
it  is  drastic  in  the  sense  that  a  greater  quantity  of  law  enforcement 
personnel  may  be  required  to  enforce  it;  it  is  drastic  in  the  sense 
that  it  places  upon  the  judges  issuing  it  political  pressures  that  are 
not  placed  upon  them  where  they  act  in  an  ordinary  criminal  case 
with  a  jury.  And  I  think  that  the  burdens  and  the  stresses  that  you 
are  placing  upon  the  Federal  executive,  upon  the  Federal  judiciary, 
by  enacting  provisions  of  this  kind  are  so  great  that  any  gain  in 
law  enforcement  that  could  conceivably  result  would  be  more  than 
offset  by  the  atmosphere  of  political  controversy  around  the  proc- 
esses of  Federal  justice  that  3'ou  would  have  created. 

There  was  a  time  during  the  controversy  over  labor  injunctions 
when  Federal  judges  were  the  object  of  great  hatred  in  many  parts 
of  the  country  because  of  the  role  that  they  played  in  the  issuance 
of  decrees  of  this  kind. 
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The  stresses  upon  the  Federal  judiciary  during  national  prohibi- 
tion woiv  not  inconsiderable. 

The  (juestion  tliat  you  have  got  here  is  whether  you  want  to 
duplicate  the  experience  in  either  of  those  cases.  I  am  not  talking 
here  about  injunctions  in  the  economic  areas,  but  I  am  talking  about 
injunctions  against  riots,  injunctions  against  possession  offenses,  in- 
junctions against  things  of  tliis  kind.  And  T  don't  think  that  these 
are  steps  which  ought  lightly  or  unconsciously  be  taken. 

This  is  not  a  briglit,  new  idea  the  committee  has  just  had  that  has 
not  been  adopted  Ijecause  nobody  has  thouglit  of  it  before.  This  is 
sonu'tliing  witli  wliicli  there  has  been  long  experience,  and,  in  many 
respects,  bitter  experience.  And  I  realize  that  these  provisions  have 
not  been  the  subject  of  extensive  discussion  at  prior  hearings  and  I 
do  tliink  that  they  are  among  the  most  important  provisions  in  these 
bills — indeed,  fpiite  possibly  the  most  important  provisions  in  terms 
of  their  effect  upon  our  total  political  system. 

"With  respect  to  the  injunctions  in  the  business  offense  areas  that 
are  provided  by  these  bills,  the  injunctions  against  environmental 
spoliation,  against  fraudulent  practices,  against  things  of  this  kind, 
you  have  the  additional  problem  of  the  creation  of  a  dual  enforce- 
ment mechanism. 

There  are  provisions  in  the  water  pollution  act,  the  air  pollu- 
tion act,  for  injunctive  relief,  usually  injunctive  relief  at  the  suit 
of  the  government  or  a  specialized  agency  of  the  government  aiid 
not  injunctive  relief  at  the  suit  of  a  private  person. 

What  you  are  doing  here  is  vesting  a  concurrent  power  to  seek 
injunctions  in  the  Department  of  Justice,  as  w^ell  as  a  specialized 
agency,  and  you  are  vesting  the  power  to  seek  injunctions  in  pri- 
vate persons,  and  I  find  it  difficult  to  believe  that  the  Federal  courts 
at  this  moment  in  time  are  going  to  welcome  the  creation  of  a  power 
in  private  persons  to  seek  temporary  restraining  orders  ancl  pre- 
liminary injunctions  against  the  sort  of  vaguely  defined  environ- 
mental spoliation  that  you  have  in  the  environmental  spoliation 
provisions  of  S.  1. 

What  I  have  said  goes  primarily  to  S.  1.  It  goes  to  a  limited  ex- 
tent to  the  injunctions  against  racketeering  offenses  in  S.  1400.  That 
problem  arises  from  the  fact  that  the  racketeering  offenses  provision 
reaches  single  felonies.  If  the  injunction  provisions  in  S.  1400  were 
limited  to  the  poAver  to  seek  injunctions  agaiiist  a  pattern  or  prac- 
tice of  racketeering  as  defined  in  that  section  of  the  bill,  you  would 
have  a  situation  that  would  be  more  analogous  to  vour  business  in- 
junctions, and  the  pi-oblem  would  not  arise  under  S.  1400.  But  it 
does  most  emphatically  arise  under  S.  1. 

I  have  also  made  mention  of  the  fact  that  power  is  here  conferred 
on  both  the  Federal  Government  and  private  persons  to  seek  tempo- 
rary restraining  orders  and  pi-eliminary  injunctions  in  the  Federal 
courts  against  election  fraud.  The  effect  of  ithat  is  to  greatly  impair 
State  authoi'ity  over  the  conduct  of  Federal  elections. 

At  present  the  Federal  courts  will  grant  injunctive  relief  under  the 
Civil  Rights  Act  for  certain  types  of  State  misconduct  in  elections. 
This  would  extend  it  to  every  type  of  misconduct,  not  just  to  mis- 
coiuluct  involving  racial  discrimination  and  the  like  but  almost  any 
enoneous  conduct  of  the  registration  process,  and  so  on. 
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I  think  that  the  spectre  that  this  calls  up  is  a  barrage  of  suits  on 
the  eve  of  elections  for  temporary  restraining  orders  in  Federal 
courts.  In  most  States — in  INlaryland,  I  know,  for  example — the 
State  courts  have  developed  a  means  of  handling  election  cases  in 
an  orderly  fashion. 

When  a  suit  is  brought  on  the  eve  of  an  election  in  Maryland. 
it  is  decided  by  the  trial  court  immediately;  the  court  of  appeals 
expedites  its  consideration.  The  question  is  resolved  in  a  reasonably 
orderly  fashion. 

If  you  add  to  the  mechanism  that  the  States  have  developed  for 
adjudicating  elections'  disputes  that  gives  the  right  of  litigants  to 
go  charging  into  the  Federal  courts  for  any  election  dispute  arising 
under  State  law  that  would  be  conferred  by  this  provision  you  have 
a  situation  which  I  think  is  not  a  healthy  one,  and  I  know  of 
nothing  which  justifies  the  creation  of  an  injunctive  jurisdiction  of 
this  kind.  I  see  no  practical  need  for  it. 

There  are  other  problems  raised  by  some  of  the  specific  injunction 
pi'ovisions.  It  is  quite  clear,  for  example,  that  the  provisions  pur- 
porting to  confer  on  Federal  courts  the  power  to  grant  temporary 
restraining  orders  against  dissemination  of  obscene  literature  and 
si)eeches  inciting  to  riot,  raises  severe  problems  because  of  the  Su- 
preme Court  decisions  in  the  Freedman  case,  in  the  Carroll  v.  Com- 
missioiiers  of  Princess  Anne  case,  which  severely  limit  the  extent 
and  circumstances  under  which  it  is  appropriate  for  any  sort  of 
temporary  restraining  order  to  be  granted  against  any  form  of 
contemplated  speech. 

P)Ut  my  basic  objection  to  the  injunction  provisions  is  their  use 
in  the  public  order  context,  because  I  think  there  is  so  much  history 
that  speaks  to  the  lack  of  wisdom  of  Federal  injunctive  powers  of 
that  kind.  The  creation  of  such  a  jurisdiction  is  not  a  step  that  this 
committee  should  take  lightly.  It  is  not  a  step  that  should  even  be 
considered  without  the  holding  of  separate  and  special  hearings  on 
that  particular  issue. 

One  further  observation  I  might  make  about  ancillary  civil  rem- 
edies is  that  there  are  included  in  these  proposed  bills  some  very 
broadly  worded  substantive  provisions,  such  as  the  provision  related 
to  environmental  spoliation  and  the  provisions  relating  to  unfair 
commercial  practices  in  S.  1,  and  the  provisions  on  reckless  endan- 
germent  in  S.  1400.  And  you  have  the  question,  what  Avill  the  effect 
of  these  new,  criminal  provisions  be  on  private  law ;  will  there  be 
an  implied  right  of  action  similar  to  the  development  that  you  had 
under  the  Securities  and  Exchange  Act?  The  development  that  you 
had  under  the  Securities  and  Exchange  Act  under  rule  10(b) 5  has 
arisen,  from  the  holdings  by  the  Federal  courts  that  the  jurisdic- 
tional provision  of  that  act,  section  27(a)  is  a  source  of  civil  liabil- 
ity. But  you  also  have  common  law  doctrines  that  the  courts  will 
imply  civil  liability  in  some  circumstances  from  a  criminal  statute. 

It  seems  to  me  important  that  the  legislative  history  of  this  statute 
disclaim  any  purpose  to  create  any  civil  remedies  beyond  those 
spelled  out  in  the  act,  because  I  think  the  consequences,  for  both  the 
Federal  courts  and  for  the  business  community  and  everyone  else, 
if  you  do  not  have  a  clear  statement  of  that  kind,  and  you  have 
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MCNV  broad  provisions  of  Federal  criminal  law  in  this  statute  are 
jikelv  to  be  quite  considerable.  ,      •   ^       • 

I  come  now  to  the  provisions  which  seem  to  me  to  make  inti-usions 
or  possible  intrusions  on  State  or  local  criminal  jurisdictions  I  am 
no  «rrent  admirer  of  the  Brown  Commission  report,  but  I  think  that 
the'Vivil  ri«ihts  i)rovisions  in  the  Final  Report  of  the  Brown  Com- 
mission are"" considerably  superior  to  those  m  either  S.  1  or  S.  1400 
in  tliat  thev  essentiallv  "restate  present  law.  •    •    ^  . 

That  was  not  true,  of  course,  of  the  study  draft,  but  it  is  true  ot 

the  final  report.  . 

vS.  1  and  S.  1400,  which  I  discussed  in  some  detail  m  my 
statement,  seem  to  c^o  bevond  present  law,  or  at  least  could  be  read 
as  poing  beyond  present" law,  even  thouo:h  it  was  not  their  purpose 
to  do  so.  It"^  seeems  to  me  vei-v  impoi-tant  that  the  committee  focus 
closely  upon  the  problem  presented  by  the  civil  rights  provisions 
particularly  the  problem  presented  by  the  tAvo  general  selections  iii 
these  statutes  which  are  analogous  to  the  present  sections  241  and 
242  of  title  18.  Tf  vou  create  a  civil  rights  provision  that  dispenses 
with  the  rule  of  Screy^s  v.  United  States,  that  tiiere  be  a  specific 
intent  to  deprive  somebody  of  a  Federal  constitutional  right,  you 
i-iiii  the  risk  of  undoing  'in  one  fell  stroke  all  the  jurisdictional 
limitations  that  you  may  have  been  imposed  elsewhere  in  the  Fed- 
eral criminal  code. 

The  piggyback  and  compound  grading  provision  seem  to  me  to 
raise  some  "problems.  The  problem  with  the  piggyback  approach 
utilized  in  the  Brown  Commission  report  and  in  S.  1400  is  that  it 
allows  Federal  criminal  jurisdiction  to  be  extended  on  an  essentially 
haphazard  basis. 

It  is  not  clear  to  me.  for  example,  why  there  should  be  the  Fed- 
eral criminal  jurisdiction  over  a  murder  committed  on  the  parking 
lot  of  a  national  bank  which  results  from  the  provision  in  S.  1400 
which  piggybacks  murder  upon  criminal  trespass.  I  am  also  less 
persuaded,  "l  think,  than  jNlr.  Blakey,  of  the  constitutionality  of  the 
piggvback  approach.  There  are  some  Federal  lower  court  cases  up- 
liolding  it.  but  I  do  not  think  that  Federal  lower  court  cases  are 
always  particularly  trustworthy  guides  so  far  as  constitutional  lim- 
itations or  even  statutory  limitations  on  Federal  criminal  jurisdiction 
are  concerned.  You  have  the  example  of  the  recent  Bass  case  that 
speaks  to  that  question,  where  you  had  about  10  decision  construing 
the  new  Federal  firearms  statute  in  a  very  expansive  fashion.  You 
had  1  or  2  decisions  in  the  lower  courts  going  the  other  way,  and 
the  Supreme  Court  agreed  with  the  1  or  2  and  not  with  the  10. 

But  my  objection  to  piggyback  jurisdiction  and  compound  grad- 
ing is  not  an  objections  premised  essentialh^  on  the  Constitution.  It 
is  an  ol)jection  on  policy  grounds.  It  is  appealing  to  say  that  the 
Federal  Government  should  be  able  to  punish  as  severely  as  the 
States  with  respect  to  any  case  in  which  a  color  of  Federal  juris- 
diction exists,  or  with  respect  to  cases  where  there  is  some  under- 
lying Federal  offense. 

The  problem  that  you  have  is  a  practical  problem:  Once  you  say 
that,  you  eliminate  one  of  the  major  practical  reasons  that  there  is 
not  presently  more  Federal  criminal  prosecution  that  there  now  is. 
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Federal  prosecutors  are  now  in  a  position  to  decline  jurisdiction  by 
saying  that  a  case  should  be  prosecuted  in  the  State  courts  because 
the  available  State  penalties  are  higher.  But  once  you  provide  for 
compound  grading  and  allow  for  equal  Federal  punishment,  you 
exactly  reverse  that  situation.  You  create  a  situation  in  which  the 
Federal  prosecution  becomes  the  easier  or  more  desirable  one,  be- 
cause you  get  an  equal  penalty  in  the  Federal  court  and,  at  the  same 
time,  prosecute  also  for  the  underlying  Federal  offense  as  well  as 
tlie  piggyback  or  graded  offense.  So  that  while  no  one  can  deny  that 
these  provisions  have  a  certain  logic,  and  while  I  would  not  quarrel 
with  the  use  of  the  compound  grading  device  in  those  areas  where 
there  is  reason  to  believe  that  the  States  will  not  do  the  job — the 
civil  rights  area,  in  some  circumstances,  perhaps — when  you  project 
it  much  beyond  that  application,  you  run  the  risk  of  fundamentally 
altering  the  present  practical  balance  between  the  use  of  Federal 
and  the  use  of  State  prosecution.  I  do  not  think  that  saving  it  is  a 
logical  device  answers  the  question.  I  think  you  have  to  consider 
what  the  practical  effects  are  likely  to  be,  and  the  practical  effects 
are  likely  to  be  that  Federal  prosecutors  are  placed  in  a  position 
where  they  cannot  conscientiously  say  no.  They  are  placed  in  a 
position  where  the  Federal  penalty  is  equal,  and  there  is  really  no 
publicly  acceptable  basis  on  which  they  can  decline  to  exercise 
Federal  jurisdiction  with  all  that  such  a  change  entails  for  prose- 
cuting, judicial  and,  ultimately,  police  functions. 

That  brings  me  to  the  questions  presented  by  the  expansions  of 
theft  jurisdiction  and  jurisdiction  over  common  law  crimes.  I  think 
it  is  evident  that,  and  I  will  not  go  into  a  detailed  examination  of  it 
because  you  alreay  have  one  in  the  record,  S.  1  would  considerably 
expand  Federal  jurisdiction  over  theft  offenses.  It  eliminates  mone- 
tary limitations;  it  creates  a  situation  where  you  have  Federal 
jurisdiction  even  over  petty  larceny  where  there  is  some  interstate 
travel  involved  or  where  you  have  a  theft  in  interstate  commerce. 
Tt  reaches  numerous  situation  whicli  would  not  be  readied  by  tlie 
present  Federal  criminal  law.  It  eliminates  the  monetary  limitations 
in  the  present  theft  statutes. 

The  Federal  attempt  statutes  proposed  seem  to  be  questionable 
on  two  grounds.  First,  they  are  extremely  broad.  They  follow  the 
ISIodel  Penal  Code  approach  that  requires  intent  plus  an  act  in 
furtherance  of  the  intent  as  distinct  from  the  traditional  common 
law  approach  that  requires  dangerous  proximity.  The  justification 
for  that  sort  of  broad  attempt  statute  is  a  preventive  justification— 
that  it  allows  the  earlier  exercise  of  arrest  powers. 

The  problem  here  is  that  it  is  not,  I  should  have  though,  a  major 
purpose  of  this  code  to  increase  the  demand  for  Federal  policing 
authority  or  Federal  law  enforcement  personnel.  The  present  struc- 
ture of  Federal  criminal  law  enforcement  is  essentially  an  after- 
the-fact  structure.  The  role  of  the  FBI  and  most  Federal  law  en- 
forcement agencies  is  not  an  arrest  role,  at  least  not  a  preventive 
arrest  role;  it  is  not  a  policing  role.  The  agency  usually  enters  the 
case  after  the  offense  has  been  committed,  it  has  an  investigative 
role,  and  the  arrest  of  the  individual  then  takes  place  after  the  in- 
vestigation. 
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This  attempt  statute  proposal  "roes  on  a  different  premise.  It  is 
appropriate  if  voii  are  talkincr  about  an  a^jency  with  policing  re- 
sponsibility, but  it  is  not  appropriate  in  a  Federal  code. 

Tlie  second  reason  why  the  attempt  statute  is  not  particularly 
ai)propriatc  is  that  the  'present  Federal  criminal  jurisdiction  is 
exercised  in  a  disproportionate  degree  over  white-collar  type  of- 
fenses. ^^•llic]l  in  my  \ie\v  is  as  it  should  be.  Those  arc  the  areas  of 
sixM-ial  Fedei-al  prosecutoiial  competence. 

But  if  you  look  at  the  definition  of  substantial  steps  in  the  at- 
tempt statute  contained  in  these  proposed  codes,  you  will  find  that 
all  the  examples  giyen  of  substantial  steps  are  examples  which  relate 
to  crimes  of  yiolence  as  to  which  thei'e  is  and  will  still  be  fairly 
limited  Federal  criminal  jurisdiction.  For  that  reason  the  attempt 
statute  here  presented  is  not  a  particularly  appropriate  attempt 
statute  in  the  Federal  context. 

A  fourth  matter  that  I  find  of  some  concern  is  the  increasing  asser- 
.on  in  recent  years  of  Federal  jurisdiction  over  sumptuary  offenses. 
By  that  I  mean  crimes  of  simple  possession  in  areas  that  are,  for  one 
reason  or  another,  controversial.  The  1968  drug  law  made  simple 
possession  of  barbiturates,  amphetamines,  marihuana,  as  well  as  the 
more  seriously  addictive  drugs,  Federal  offenses  for  the  first  time, 
iii-espective  of  whether  the  possession  raised  an  inference  of  traf- 
ficking. 

The  Brown  Commission  final  report  Avanted  to  make  simple  pos- 
session of  various  firearms  the  desirability  of  outlawing  of  which 
is  in  dispute.  Federal  offenses  for  the  first  time. 

It  is  not,  in  my  view,  desirable  that  there  be  Federal  offenses  of 
simple  possession  in  areas  which  are  subjects  of  great  political 
controversy,  whatever  one's  views  may  be  as  to  the  underlying  sub- 
stantive questions.  One  of  the  virtues  of  the  Federal  system  is  that 
tliese  liighly  divisive  social  and  moral  subjects  are  issues  which,  at 
lenst  until  recent  years,  have  been  fought  out  in  the  States  and  in 
State  politics. 

Until  the  last  5  or  10  years,  it  would  have  been  almost  unthinkable 
to  have  to  concern  yourself  with  what  the  views  of  a  Federal  office- 
holder were  on  capital  punishment,  or  on  abortion,  or  on  possession 
of  pistols  by  private  persons,  or  on  possession  of  marihuana,  or  on 
legalized  gambling  of  one  sort  or  another,  or  what  have  you. 

I  do  not  think  it  is  a  step  forward  to  nationalize  these  political 
issues.  I  think  we  are  suffering  some  of  the  consequences  of  that 
right  now.  You  get  into  a  situation  where  national  politics  begin 
to  assume  the  tone  and  aspect  of  a  religious  war. 

If  you  continue  to  assert  Federal  jurisdiction  over  offenses  of 
simple  possession,  and  I  think,  more  importantly,  if  you  actually 
attempt  to  exercise  that  Federal  jurisdiction — the  present  drug  provi- 
sions being  basically  dead  letters  as  far  as  any  serious  Federal 
enforcement  against,  for  instance,  simple  possession  of  marihuana  is 
concerned — or  if  you  try  to  enforce  a  Federal  provision  against 
simple  possession  of  pistols  or  of  hunting  rifles  or  what-have-you, 
you  get  into  the  situation  that  you  got  into  in  the  prohibition  period 
where  your  whole  Federal  law  enforcement  apparatus  becomes  an 
object  of  political  controversy  and  an  object  of  great  dislike  among 
many  ordinarily  law-abiding'  people. 
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So  whatever  you  think  about  the  underlying  merits  of  these  con- 
troversies— and  my  view  of  them  is,  in  most  instances  that  the  pro- 
hibitions are  justified  as  prohibitions  under  State  haw— I  thinlv  that 
the  committee  ought  to  hesitate  before  either  confirming  the  new 
prohibitions  against  possession  or  extending  them  to  new  areas 
such  as  firearnis  and  in  some  respects  obscenity  and  gambling. 

Finall3%  I  feel  a  good  deal  concerned  over  the  definitions  of  regu- 
latory and  economic  offenses  in  these  drafts,  and  I  think  particularly 
in  S.  1.  S.  1  contains  a  general  provision,  section  2-8 (F)(6),  relat- 
ing to  regulatory  offenses.  That  provision  begins  by  reversing  the 
usual  presumption  concerning  mens  rea  that  mens  rea  is  required 
unless  the  statute  says  it  is  not. 

Section  2(a)  (f)6"(B)  (1),  in  substance,  reverse  that  as  to  regu- 
latory offenses.  This  does  not  seem  to  me  to  be  a  particularly  wise 
step. 

Mr.  Blakey.  Does  that  presumption  usually  pertain  in  regulatory 
offenses?  I  thought  the  Supreme  Court  kind  of  reversed  it. 

]Mr.  LiEBMANx.  If  you  are  talking  about  the  Intermational  Com- 
modities case,  which  1  think  is  the  latest  pronouncement  on  that,  I 
do  not  read  it  that  way  at  all.  I  think  they  said  that  on  the  facts 
in  that  case,  the  usual  presumption  did  not  apply. 

]Mr.  Blakey.  In  another  decision,  they  indicated  that  mens  rea  is 
normally  found  in  common  law  offenses  rather  than  the  public, 
regulatory  offenses.  The  presumption  goes  the  other  way. 

Mr.  LiEBMAXN.  That  is  not  what  was  said  in  the  International 
Commodities  case — w'hich  case  is  more  recent,  I  am  not  sure. 

In  any  event,  whatever  the  state  of  the  authority  may  be,  I  Avould 
think  on  principle  you  would  not  want  to  get  in  any  area  into  the 
notion  that  you  are  going  to  have  a  criminal  law  in  which  mens  rea 
is  the  exception  rather  than  the  rule. 

You  then  have  in  this  regulatory  offense  provision  the  attempt 
to  automatically  impose  penalties  of  different  degrees,  depending 
upon  different  states  of  mind.  The  problem  with  that  is  that  the 
conforming  amendments  apply  regulatory  offense  section  to  a  wide 
variety  of  code  provisions  as  to  many  of  which  it  produces  results 
that  are  essentially  ridiculous. 

I  think  in  my  statement  I  give  one  example  where  if  someone 
knowingly  bathes  in  the  springs  in  Hot  Springs  National  Park 
without  presenting  evidence  that  he  is  a  patient  of  a  physician 
registered  at  the  Office  of  the  Superintendent,  he  is  guilty,  by 
reason  of  the  regulatory  offense  provision,  of  a  class  E  felony.  I 
think  I  am  not  alone  in  finding  that  penalty  a  bit  severe.  If  he  did 
it  more  than  once,  he  is  guilty  of  a  class  D  felony. 

If  he  did  not  know  what  he  was  doing  and,  had  no  mens  rea  at 
all,  he  is  still  guilty  under  that  provision  if  he  bathes  in  the  hot 
springs.  If  he  bathes  there  "recklessly,"  he  can  receive  quite  a  sub- 
stantial penalty  notwithstanding  that  he  had  no  culpability  what- 
ever with  respect  to  knowledge  of  this  rather  obscure  regulation. 

I  think  an}^  attempt  to  utilize  a  general  provision  of  this  kind 
with  respect  to  regulatory  offenses  is  foredoomed.  You  just  cannot 
go  through  the  United  States  Code  and  mechanically  attach  Dra- 
conian sanctions  based  on  states  of  mind  to  provisions  enacted  for 
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a  wido  variety  of  purposes  without  producing  results  that  are  absurd 

on  their  face. 

I  think  tliat  the  approach  of  S.  1400  of  totally  omitting  any  gen- 
eral regulatory  offense  provision  of  this  kind  and  requiring  that 
specific" congi-essional  consideration  be  given  to  the  appropriate 
sanctions  under  each  section  of  the  Federal  criminal  law  is  the 
appropriate  approach. 

The  corporate  and  regulatorv  provisions  of  S.  1  seem  to  me  to 
raise  other  prol)lems.  I  appreciate  that  the  committee  has  wrestled  a 
irreat  deal  with  tlie  problem  of  what  is  an  appropriate  sanction.  But 
1  do  not  think  it  lias  come  up  with  the  best  possible  answer. 

The  committee  has  embraced  a  notice  sanction,  a  publicity  sanc- 
tion. The  problems  with  publicity  sanctions,  as  I  see  it.  are  two. 
Fii-st.  they  are  essentially  unpredictable  in  their  impact.  They  may 
bear  very  heavily  on  one  offender  or  one  type  of  business  and  not 
at  all  on  another.  A  publicity  sanction,  T  would  think,  would  leave 
a  public  utility  just  about  untouched  and  could  have  a  devastating 
effect  on  other'  type  of  business.  The  second  difficulty  with  it  is  that 
its  cliief  purpose  seems  to  be  to  stir  up  litigation.  I  do  not  think 
that  is  an  a]ipropi-iate  function  of  the  Fedei-al  criminal  law  or  of  - 
any  Federal  law. 

The  committee's  second  approach  to  corporate  sanctions  is  to  pro- 
vide a  fine  structure.  One  problem  with  that  is  that_  the  committee, 
in  some  respects,  has  not  gone  far  enough  in  that  it  has,  I  think, 
been  ovei-ly  wedded  to  the  use  of  criminal  fines  as  distinct  from  civil 
penalties.  There  is  no  particular  reason  vrhy  the  Government,  when 
it  in-oceeds  against  a  corporation,  should  be  burdened  with  the 
burden  of  proof  that  it  has  in  criminal  cases. 

The  Common  Market  regulations  and  the  regulations  in  some  of 
the  Common  Market  countries  utilize  the  civil  penalty  device  quite 
effectively.  It  is  not  clear  to  me  why  there  is  an  attachment  to  the 
use  of  criminal  fines  in  this  context.  There  is  conceptually  a  great 
deal  of  difficulty  with  the  notion  of  branding  corporations,  their 
sliareiiolders.  their  employees,  as  guilty  of  criminal  acts.  But  apart 
fi-om  that,  it  is  not  a  particularly  elFective  device,  as  I  sr^e  it. 

The  second  problem  that  T  perceive  relates  to  the  fine  levels. 
There  is  a  pi'ovision  ])roviding  foi-  fiiies  in  doubl'^  tlie  loss  oi-  gain. 
The  ])i'inci])al  difficulty  with  that  provision  is  that  it  is  lik^^lv,  as 
a  practical  matter,  to  be  little  used  because  of  the  problems  of  proof 
that  it  ])i'esents  and  also  because  of  the  fact  that  it  potentially 
infringes  upon  guarantees  of  jury  trial.  It  introduces  a  new  factual 
issue,  and  the  (juestion  becomes:  Who  is  to  determine  that  issue? 
So  when  one  gets  past  that  provision  which,  I  think,  will  be  little 
used — it  his  been  little  used  in  those  states  that  have  it — you  come  to 
the  committee's  next  approach,  which  is  the  so-called  day  fine.  I 
say  so-called  because  it  is  not  a  true  day  fine. 

As  I  understand  it,  a  day  fine  appears  in  some  of  the  European 
codes.  Its  pui-pose  is  to  do  two  things:  First,  to  proportion 
])enalties  to  the  means  of  the  offender;  and  second,  to  provide  a 
mechanism  for  installment  payment. 

The  second  pui-pose  is  not  relevant  in  the  corporation  context. 
The  first  purpose  is  not  achieved  because  the  amount  of  the  daily 
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fine  is  not  proportionate  to  the  means  of  the  defendant  in  the  com- 
mittee's formula.  It  is  not  related  to  daily  earnings  of  individuals 
or  of  corporations.  It  is  related  solely  to  the  seriousness^  of  the 
crime  of  which  they  are  found  guilty.  So  the  concept,  I  think,  has 
been  somewhat  turned  inside-out.  What  you  have  here,  whatever  it 
may  be,  is  not  the  day  fine  of  the  continental  codes.  What  you  have, 
in  effect,  is  a  fine  ceiling  which  as  to  the  very  large  corporations  is 
a  very  low  ceiling.  If  I  had  to  recommend  an  approach  to  corporate 
sanctions,  the  approach  would  be  essentially  the  Common  Market 
approach  of  a  civil  penalty  with  the  maximum  limited  by  a  small 
percentage  of  sales  or  a  percentage  of  income  or  a  percentage  of 
turnover.  That,  it  seems  to  me,  obviates  many  of  the  difficulties  with 
which  I  know  the  committees  has  struggled  here. 

Senator  Hruska.  Mr.  Liebmann,  55  minutes  of  your  40  minutes 
have  expired. 

]Mr.  Liebmann.  I  am  very  grateful. 

Senator  Hruska.  I  will  have  to  conclude  the  hearings  and  excuse 
myself. 

Your  statement,  of  course,  has  been  placed  in  the  record  in  toto, 
and  I  imagine  you  are  quite  close  to  the  conclusion. 

Mr.  LiEBMAXx.  Yes,  ]\Ir,  Chairman. 

Senator  Hruska.  Thank  you  very  much  for  coming  and  supple- 
menting vour  earlier  testimonv. 

The  subcommittee  is  adjourned. 

[Whereupon,  at  1:10  p.m.,  the  subcommittee  was  adjourned.] 


American  Bar  Association, 
Chicago,  III.,  February  21,  1973. 
Hon.  John  L.  McClellan, 

Chairman,   Senate   Subcommittee   on   Criminal   Laivs   and,  Procedures,   Senate 
Judiciary   Committee,   Washington,  D.C. 
Dear  Senator  McClellan  :   At  the  meeting  of  the  House  of  Delegates   of 
the  American   Bar  Association  held   February  12-13,   1973,   the  enclosed  reso- 
lution was  adopted  upon  recommendation  of  the  Section  of  Criminal  Law. 

This  resolution  is  being  transmitted  for  your  information  and  whatever 
action  you  may  deem  appropriate. 

Please  do  not  hesitate  to  let  us  know  if  you  need  any  further  information 
or  have  any  questions. 
Sincerely  yours, 

Kenneth  J.  Burns,  Jr. 
Enclosure. 

American    Bar    Association,    Section    of    Criminal    Law,    Resolution    As 
Approved  by  the  ABA  House  of  Delegates  February  1973 

Whereas,  the  Committe  on  Reform  of  Federal  Criminal  Laws  of  the  Sec- 
tion of  Criminal  Law,  and  other  sections  and  committees  have  filed  written 
statements  giving  their  views  concerning  the  proposed  new  Federal  Criminal 
Code  of  the  National  Commission  Reform  of  Federal  Criminal  Laws  with 
the  Subcommittee  on  Criminal  Laws  and  Procedures  of  the  Senate  Commit- 
tee on  the  Judiciary,  with  the  approval  of  the  President  and/or  pursuant 
to  guidelines  established  by  vote  of  the  House  of  Delegates  at  its  1971  An- 
nual  Meeting;  and 

Whereas,  Senator  McClellan,  Chairman  of  the  above  Subcommittee,  has 
prepared  a  "Committee  Print  November  10,  1972,"  of  a  bill  "to  revise  and 
reform  Title  18  of  the  United  States  Code  and  to  Establish  a  Federal  Crim- 
inal Code  .  .  .  and  for  other  purposes,"  and  has  invited  representatives  of 
the  above  sections  and  committees  which  have  filed  such  written  statements 
to  testify  and  give  their  views  concerning  said  Committee  Print  and  any 
bill  on  tiie  subject  which  he  may  file  thereunder;  and 
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Whoreas.  the  Association  through  its  House  of  Delegates  at  its  1971  An- 
nual .Meeting  voted  "to  endorse  in  principle  the  said  National  Commission's 
proposals  regarding  the  restructuring  of  the  Federal  criminal  laws  and  the 
scope  of  Title  IS  United  States  Code ;  the  treatment  of  Federal  jurisdiction  as 
a  sei)arate  matter  in  defining  elements  of  offenses;  the  grading  of  offenses; 
and   the   systematic   treatment   of   sentencing;"    now    therefore   be   it: 

Resolved,  that  the  Chairmen  of  the  Section  of  Criminal  Law  and  of  other 
sections  and  committees  (and/or  their  designees)  be  authoribed  to  testify 
on  behalf  of  their  sections  and  committees  with  regard  to  statements  sub- 
mitted by  such  sections  and  committees  on  the  proposed  new  Federal  Crimi- 
nal Code  (pursuant  to  House  of  Delegates  guidelines  of  July,  1971).  as  these 
actions  apply  to  the  aforementioned  "Committee  Print,  November  10,  1972," 
(and  any  bill  filed  thereunder)  from  Senator  McClellan's  Subcommittee  on 
Criminal  I>aws  and  Procedures;  provided  that  all  such  testimony  will  be 
coordinated  with  the  Washington  Office  of  the  Association  and  is  subject  to 
prior  review  and  approval  by  the  President;  and 

Further  Resolved,  that  the  Section  of  Criminal  Law  and  other  Sections 
and  Committees  study  any  bill  or  bills  filed  in  Congress  to  establish  a  Fed- 
eral Criminal  Code,  with  a  view  to  making  recommendations  to  the  House 
of  Delegates  for  action,  if  possible,  at  the  1973  Annual  Meeting. 


REFORM  OF  FEDERAL  CRI3IINAL  LAWS 


WEDNESDAY,  JUNE   13,   1973 

U.S.  Sex  ATE, 
Subcommittee  ox  Crimixae  Laws  axd  Procedures 

OF  THE  Committee  ox  the  Judiciary, 

Washington,  D.C. 

The  subcommittee  met,  pursuant  to  recess,  at  10:40  a.m.,  in  room 
2238,  Dirksen  Senate  Office  Building,  Senator  Roman  L.  Hruska 
presiding. 

Present:  Senator  Hruska  (presiding). 

Also  present:  G.  Robert  Blakey,  chief  counsel;  Kenneth  A.  Laza- 
rus. Minority  counsel. 

Senator  Hruska  [presiding].  The  subcommittee  will  come  to 
order. 

Chairman  ^McClellan  is  busy  on  other  official  business,  to  wit. 
chairing  the  Defense  Appropriations  Subcommittee  hearings  this 
morning.  He  asked  me  to  take  over,  which  I  am  happy  to  do. 

We  will  resume  hearings  on  the  codification  of  the  criminal  code. 
This  morning  we  will  have  two  witnesses  also  on  the  sections  per- 
taining to  the  death  penalty. 

Our  first  witness  this  morning,  however,  will  be  Vincent  L.  Brod- 
erick  on  behalf  of  the  New  York  County  Lawyers'  Association. 

Mr.  Broderick,  w^e  welcome  you  here.  The  statement  of  which  you 
gave  us  a  copy,  together  with  a  report  of  the  Committee  on  Federal 
Legislation  of  your  New  York  County  Lawyers'  Association,  will  be 
printed  in  the  record  in  its  entirety. 

You  may  now  proceed. 

[The  statement  of  Vincent  L.  Broderick  follows:] 

Statement  of  Vincent  L.  Broderick 

My  name  is  Vincent  L.  Broderick.  I  am  Chairman  of  the  Committee  on 
Federal  Legislation  of  the  New  York  County  Lawyers'  Association.  I  ap- 
preciate the  opportunity  to  appear  before  this  Committee  in  connection  with 
its  study  of  proposals  for  a  new  Federal  Criminal  Code,  as  embodied  in  S.  1 
and  S.  1400,  3d  Cong.,  1st  Sess.   (1973). 
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Our  Committee  has  previously  rendered  a  report  to  this  Committee  on 
the  new  P'ederal  Criminal  Code  proposed  by  the  National  Commission  on 
Reform  of  Federal  Criminal  Laws  ("National  Commission"),  and  its  report 
appears  in  the  record  of  the  hearings  of  this  Committee  on  that  proposal.' 
Our  P^ederal  Legislation  Committee  has  also  previously  prepared  a  report 
on  S.  1,  a  copy  of  which  I  submit  now,  with  the  request  that  it  be  made  a 
part  of  the  record  of  these  hearings.  Although  our  Committee  has  not  re- 
ported separately  on  S.  1400,  many  of  the  views  expressed  in  our  reports 
on  S.  1  and  on  the  National  Comihission  proposals  have  a  bearing  on  related 
provisions  of  S.  1400.  Incidentally,  we  have  been  pleased  to  note  that  many 
of  the  suggestions  set  forth  in  our  report  on  the  National  Commission's 
proposal,  and  highlighted  in  my  testimony  before  this  Committee  on  March 
21.  1972,  have  been  adopted  by  the  draftsmen  of  S.  1  and  S.  1400. 

Our  Federal  Legislation  Committee  has  not  taken  a  position  on  a  number 
of  the  more  controversial  issues  raised  by  S.  1  and  S.  1400.  Thus  we  ex- 
press no  opinion  on  the  provisions  with  respect  to  imposition  of  the  death 
penalty,  nor  on  the  provisions  with  respect  to  the  unauthorized  communica- 
tion of  classified  information.  Because  of  the  large  number  of  subjects  dealt 
with  in  S.  1  and  S.  1400.  we  have  confined  our  comments  to  certain  se- 
lected issues  concerning  which  we  felt  that  our  Committee  could  make  a 
specific  contribution. 

There  are,  in  our  judgment,  certain  first  ]n-inciples  which  should  govern 
the  formulation  of  a  new  Federal  Criminal  Code.  It  must  provide  for  the 
protection  of  citizens  against  lawless  conduct  by  individuals  engaged  in 
crime;  it  must  also  provide  against  abuses  in  the  enforcement  process  itself. 
Law  enforcement  must  be  effective :  it  must  also  be  fair.  Any  notion  of 
"balancing  these  two  requirements,  of  viewing  them  as  "competing  interests'' 
should  be  rejected.  Effectiveness  and  fairness  are  each  indispensable  to 
modern  law  enforcement.  And  they  are  interdependent.  There  cannot  be 
fairness  in  law  enforcement  if  enforcement  is  not  effective — the  suffering 
of  victims  of  crime  is  just  as  real  and  poignant  as  any  harm  done  by  unfair 
techniques  of  enforcement.  But  enforcement  will  not  be  effective  unless  it  is 
also  fair.  To  tolerate  less  than  fair  procedures  in  dealing  with  citizens 
undermines  respect  for  the  enforcement  process  and  in  the  end  promotes 
crime. 

I  turn  now  to  specific  aspects  of  S.  1  and  S.  1400,  beginning  .with  those 
where  we  believe  that  one  or  both  bills  retain  desirable  features  of  present 
law ;  present  major  steps  forward ;  or  propose  major  improvements  over 
the  proposals  of  the  National  Commission ;  and  then  dealing  with  those  areas 
where  we  suggest  consideration  of  revisions  in  one  or  both  bills. 

1.  Both  bills  would  organize  and  systematize  the  Federal  Criminal  Code, 
bringing  within  it  criminal  provisions  which  have  accumulated  through  the 
years  and  which  are  presently  scattered,  on  an  unplanned  basis,  throughout 
the  United  States  Code.  These  include  many  overlapping  and  inconsistent 
provisions  dealing  with  the  same  subjects.  We  deem  this  organization  and 
systematization  highly  desirable. 

2.  Both  bills  would  retain  the  basic  thrust  of  many  important  existing  fed- 
eral criminal  statutes  such  as  those  dealing  with  false  statements,  mail 
fraud,  ol)struction  of  justice  and  extortion  (IS  U.S.C.  1001,  1341,  1503,  1951). 
M'e  consider  this  desirable.  Our  Committee  had  criticized  the  National  Com- 
niission's  proposed  new  Code  for  adopting  new  statutory  language  in  many 
areas  where  it  was,  in  our  judgment,  not  necessary. 

3.  Fraud.  Thus  both  S.  1  and  S.  1400  retain  the  thrust  of  the  important 
present  mail  fraud  statute  (18  U.S.C.  1341),  which  we  believe  to  be  critical 
in  combatting  hard-core  consumer  frauds  (See  S.  1,  Section  2-SD5:  S.  1400, 
Section  1734).  Both  bills  extend  fraud  jurisdiction  to  cover  the  use  of  in- 
strumentalities of  interstate  commerce,  which  would  include  use  of  the 
tdephone  without  specific  proof  of  actual  interstate  calls  as  required  by 
tlie  jtresent  wire  fraud  statute  (18  U.S.C.  1343).  This  is  desirable  because 
fraudulent  schemers  often  go  to  extreme  lengths  in  order  to  avoid  the  use 
of  interstate  telephone  calls  in  order  to  escape  federal  jurisdiction  under  the 
existing  mail  and  wire  fraud  statutes. 


1  'Kefonn  of  tho  Ferternl  Criminal  Laws,"  hearings  Before  the  Suhcommittee  on  Crimi- 
nal Laws  and  Procedures,  Senate  Judiciary  Committee,  92d  Cone  Ist  sess  ntt72t  nt 
III,  subpt.  B,  hereinafter  "Hearings,"  p,   1393-1417.  (^-^'^l.  V^- 
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S.  1  also  establishes  jurisdiction  over  frauds  where  the  scheme  to  de- 
fraud falls  within  the  "affecting  commerce"  jurisdiction  under  the  commerce 
clause  of  the  federal  constitution.  As  our  report  on  S.  1  indicates,  we  recom- 
mend that  the  "affecting  commerce"  jurisdiction  be  included.  United  States 
Attorneys  would  obviously  be  able  to  refer  to  local  authorities  cases  that 
were  sufficiently  minor  as^not  to  justify  federal  action,  as  they  normally  do 
today  under  other  federal  statutes  which  establish  broad  jurisdiction.  The 
existence  of  federal  jurisdiction  in  reserve  is  important  where  local  authori- 
ties for  any  reason  do  not  act  in  a  serious  situation. 

Both  bills  also  provide  for  injunctive  relief  against  violations  of  the 
antifraud  provision  (S.  1,  Section  3-13A1 ;  S.  1400,  Section  3641).  We  ap- 
prove the  general  authority  for  injunctive  relief  set  forth  in  S.  1,  and  we 
believe  that  such  relief  is  especially  important  in  relation  to  frauds  which 
may  continue  during  the  course  of  criminnl  proceedings.  See  e.g.,  Zovluck  v. 
United  States,  448  F.2d  339  (2d  Cir.  1971).  Injunctive  authority  against 
criminal  activity  would  obviously  not  be  useful  in  all  cases,  but  it  would  be 
extreraely  useful  wherever  a  continuing  course  of  conduct  is  involved.  E.g., 
Lnited  States  v.  Arnmntrout,  411  F.2d  60  (2d  Cir.  1969)  ;  U.S.  v.  Wi.^eman, 
445  F.2d  792  (2d  Cir.  1971).  This  approach  was  recommended  by  us  in  our 
report  on  the  National  Commission  proposals " :  by  the  Special  Committee  on 
the  Proposed  New  Federal  Criminal  Code  of  The  Association  of  the  Bar  of 
the  City  of  New  York^;  and  by  the  Committee  on  Criminal  Laws  of  the 
Federal  Bar  Association  of  New  York,  New  Jersey,   and  Connecticut.'' 

The  notion  that  it  is  redundant  to  enjoin  commis.sion  of  a  crime  because 
the  conduct  is,  by  definition,  already  illegal,  overlooks  the  fact  that  an  in- 
junction can  be  far  more  specific  than  any  criminal  statute.  Moreover,  the 
injunctive  approach  lends  itself  to  the  imposition  of  more  rapid  penalties, 
including  civil  contempt  and  fines  without  monetary  limitation,  if  the  spe- 
cific injunction  is  violated. 

It  should  be  noted  that  Congress  has  in  numei'ous  instances  expressly 
authorized  injunctive  relief  against  criminal  conduct  in  statutes  such  as  the 
Fair  Labor  Standards  Act  (29  U.S.C.  Sec.  217)  and  the  laws  against  securi- 
ties fraud   (15  U.S.C.  Sec.  77t(b)). 

4.  Codification  of  Defenses.  By  not  making  codified  defenses  exclusive,  Sec. 
l-3Al(b)  of  S.  1  would  leave  room  for  the  courts  to  develop  additional 
defenses  where  justified,  and  the  need  to  si)ell  out  all  defenses  is  avoided. 
We  believe  this  to  be  important  to  avoid   the   need   for   over-specificity. 

5.  Factors  in  Sentencing  and  Probation.  S.  1  sets  forth  factors  to  be 
considered  in  determining  whether  probation  or  conditional  discharge  is 
appropriate,  which  include  such  matters  as  abuse  of  positions  of  trust  or 
responsibility.  In  our  report  on  the  National  Commission's  proposed  new 
Code,  we  recommended  that  such  factors  be  among  the  criteria  used  by  judges 
in  .sentencing." 

6.  Bail  Jumping.  Both  bills  would  change  the  bail  jumpin;^  statute  so  as  to 
permit  sanctions  for  bail  jumping,  with  some  exceptions,  to  equal  those  for 
underlying  offense."^  We  believe  this  to  be  desirable,  so  that  defendants  will 
not  receive  encoiiragement  to  jump  bail  to  avoid  trial  on  major  charges, 
relying  on  the  fact  that  the  penalties  for  bail  jumping  are  less. 

7.  Fines  Based  on  Amounts  Involved.  S.  1  and  S.  1400  provide,  as  recom- 
mended by  various  Bar  groups  including  ourselves,  that  fines  may  be  based 
on  the  amount  of  gain  obtained  or  loss  caiised  by  a  crime.'  These  are  ex- 
tremely important  provisions,  since  the  extent  of  the  crime  and  the  serious- 


2  Hearings,  supra,  p.   140G. 

"  The  Special  Committee  on  tlie  Proposed  New  Federal  Criminal  Code,  The  Association 
of  the  Bar  of  the  Cit.v  of  New  Yorli,  "The  New  Criminal  Code  Proposed  By  The  National 
Commission  On  Keform  of  Federal  Criminal  Laws,"  May  20,  1972,  hereinafter  "ABCNY 
Report,"  p.  81. 

*  "The  Need  for  New  Approaches  to  Sentencing,"  3  Criminal  Law  Bull.,  6S2,  683 
(December   1967). 

=  S.  1,  sec.  l-4Dl(c)  ;  hearings,  supra,  p.  1406.  See  also  3  Criminal  Law  Bull.,  682 
(December   1967). 

•^  S.  1,  sec.  2.6B4  ;  S.  1400,  sec.  l."13,  This  was  recommended  in  our  report  on  the 
National  Commission's  proposed  code,  hearings,  supra,  p.  140.3.  and  in  the  ABCNY 
report,  supra,  p.  .51.  See  also  H.  Kept.  91-180S.  "Heroin  and  Heroin  Paraphernalia,"  2d 
report  by  the  Select  Committee  on  Crime,  91st  Cong.,  2d   sess.,  pp.   63-69    (1971). 

"S.  1,  sec.  l-4Cl(b)  ;  S.  1400,  sec.  2201(c)  ;  ABCNY  report,  supra,  p.  SI,  89:  hear- 
ings, supra,  p.  1405 ;  Committee  on  Criminal  Law,  supra,  3  Criminal  Law  Bull.,  682 
(1907). 
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ness  of  the  conduct  may  vary  widely,  while  still  falling  within  the  same 
stntntorv  prohibition.  In  the  case  of  mail  fraud  for  example,  on  y  a  .$1,000 
fine  is  now  provided  for  each  mailing  (18  U.S.C.  1341),  although  the  seri- 
ousness of  the  scheme  is  not   necessarily   related  to  the  number  of  mailings 

"'s '  ]'rimi>inl  Coercion.  Various  bar  association  groups,*  including  my  Com- 
mittee* criticized  the  "criminal  coercion"  section  (Section  161  <)  in  the 
Code  proposed  by  the  National  Commission,  as  being  excessively  broad  pre- 
•^enting  a  serious  danger  to  legitimate  activities.  This  section  would  have 
made  it  a  federal  crime  to  threaten  to  '"expose  a  secret  or  publicize  an  as- 
.v^.-rted  fact,  whether  true  or  false,  tending  to  subject  any  person  .  ._.  to 
hatred,  contempt  or  ridicule,  or  to  impair  another's  credit  or  business 
repute,  or  .  .  .  take  or  withhold  official  action  as  a  public  servant,  or  cause 
a  public  servant  to  take  or  withhold  official  action." 

Our  concern  was  that  this  might  have  been  construed  to  apply  to  cases 
such  as  the  following: 

A  housewife  finds  roaches  in  her  apartment  and  threatens  to  call  a 
newspaper  of  interstate  circulation  to  have  a  photographer  take  pic- 
tures of  the  roaches  on  her  floor  unless  the  building  management  calls 
the  exterminator ; 

A  businessman  threatened  by  takeover  of  his  company  through  funds 
derived  from  secret  foreign  bank  accounts  threatens  to  reveal  the  source 
of  the  financing  unless  the  takeover  attempt   is  called   off; 

A  consumer  who  has  bought   a  defective   product  tells  the   seller  that 
unless   the   guarantee   is   honored,    the  consumer   will   complain   to    a    law 
enforcement   agency   and   a.sk   them    to   investigate. 
The    pos.sible    "chilling    effect"    on    the    media,    such    as    "Action    Line    re- 
porters" and  others,  was  also  a  cause  for  concern. 

The  National  Commission  proposal  contained  an  affirmative  defense  ap- 
plicable where  the  conduct  was  carried  on  for  what  the  actor  believed  to 
be  legitimate  reasons,  but  the  burden  of  proof  as  to  this  would  have  been 
on  the  defendant. 

The  criticized  provisions  do  not  appear  in  S.  1.  S.  1  instead  contains  a 
criminal  coercion  section  essentially  based  on  extortion  concepts,  and  for 
a  crime  to  be  entailed  there  must  be  threats  of  bodily  injury,  or  damage 
to  property,  or  of  ])hysical  confinement  (Section  2-9C4).  The  broad  defi- 
nition of  proiwrty  contained  in  Section  2-8Al(S--9)  of  S.  1,  which  seems 
to  include  almost  any  intangible  benefit  and  which  applies  to  certain  other 
provisions  of  S.  1,  would  not  apply  to  the  criminal  coercion  section.  The 
criminal  coercion  section  of  S.  1  is  backed  up  by  a  general  extortion  pro- 
vision (Section  2-9C3)  derived  from  the  present  Hobbs  Act  (18  U.S.C. 
1J)51).  covering  the  obtaining  of  property  by  "wrongful  use  of  actual  or 
threatened  force,  violence  or  fear  or  under  color  of  official   right." 

We  find  no  objection  to  the  treatment  of  this  problem  by  S.  1,  which  we 
also  believe  adequately  carries  forward  the  protection  of  the  public  con- 
tained in  existing  law.  We  believe  that  the  extortion  provisions  are  ade- 
quate to  cover  threats  of  reputation  where  unrelated  to  any  bona  fide  dis- 
pute (such  as  blackmail-type  threat  to  reveal  sexual  tendencies  or  acts  unless 
the  actor  is  paid  off).  No  showing  has  been  made  of  the  need  for  a  broader 
section  in  our  view,  and  we  therefore  believe  that  this  Committee  should 
a(U)pt  the  approach  taken  by  S.  1  on  this  subject. 

S.  1400  contains  a  criminal  coercion  section  (Section  1723)  which  also 
contains  major  improvements  over  the  version  proposed  by  the  National 
Commission.  The  proscribed  coercion,  under  Section  1723  of  S.  1400,  is  lim- 
ited to  knowingly  obtaining  property  of  another,  a  limitation  not  contained 
in  the  National  Commission  proposal.  However,  the  term  "property"  is  given 
an  extremely  broad  definition  in  Section  111  of  S.  1400  (p.  17  of  the  bill), 
which,  unlike  the  broad  definition  contained  in  Section  2-8Al(8)  of  S.  1, 
would  appear  to  apply  to  the  criminal  coercion  section.  This  somewhat 
dilutes  the  protection  given  by  the  addition  of  the  requirement  in  S.  1400, 
tliat  property  of  another  be  knowingly  obtained. 

S.   1400   also   limits   the   coverage   of   threats   to   impair   the   reputation   or 


» Special   Committee  on   Consumer   Affairs   of  the   Association   of  the   Bar   of   the   City 
Of  New  York  ;  hearings,  supra,  pp.   1S27-1S28  ;  ABCNY  Report,  supra,  pp.   67-68. 
"  Hearings,  supra,  p.  1404. 
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credit  of  another  to  cases  where  this  is  done  "unjustifiably"  (Section  1723 
(a)(5)),  and  limits  the  coverage  of  thr*;ats  to  take  or  withhold  oflacial  action 
or  cause  this  to  be  done  to  cases  where  this  likewise  is  done  "unjustifiably" 
(Section  1723(a)(6)).  This  is  helpful  in  reducing  the  overbreadth  of  the 
section  as  formulated  by  the  National  Commission.  We  assume  that  threats 
to  reveal  facts  or  cause  official  action  would  be  deemed  justifiable  if  the 
facts  to  be  revealed  or  the  action  sought  were  related  to  a  bona  fiiU  dis- 
pute concerning  the  property  which  the  actor  was  seeking  to  obtain  (e.g., 
a  refund  for  an  allegedly  defective  product).  AYe  believe  that  it  would  be 
extremely  desirable  for  either  the  legislative  history  or  an  amendment  to 
the  section  if  adopted  to  make  it  clear  that  this  is  in  fact  the  case. 

S.  1400  does  not  add  the  term  "unjustifiably"  as  a  precondition  to  coverage 
of  threats  to  "accu-se  any  person  of  a  crime"  (Section  1723(a)(2))  or  to 
"expose  a  seci'et  or  publicize  an  asserted  fact,  whether  true  or  false,  tending 
to  subject  any  person  ...  to  hatred,  contempt,  or  ridicule  .  .  ."  (Section 
1723(a)(5)).  We  believe  that  the  accusation  would  have  to  be  either  that 
a  crime  as  such  was  committed,  or  that  facts  occurred  which  the  ordinary 
person  would  instantly  recognize  to  be  criminal,  for  Section  1723(a)(2)  to 
apply.  The  assertion  of  facts  which  might  constitute  a  crime,  such  as  the 
commission  of  a  fraud  in  the  instance  of  a  consumer  complaint,  would  not, 
in  our  judgment,  be  within  the  intended  coverage  of  the  Section.  Again,  we 
would  deem  it  desirable  that  this  be  made  even  clearer  by  legislative  his- 
tory or  an  amendment,  if  Section  1723  of  S.  1400  is  to  be  adopted. 

Likewise,  we  would  interpret  Section  1723(a)  (5)  to  intend  that  the 
"hatred,  contemjit,  or  ridicule"  referred  to  would  mean  facts  relating  to  the 
personal  life  of  the  party  subjected  to  the  threat,  and  not  to  alleged  facts 
involving  a  hona  fide  dispute  about  the  property  in  question.  Again,  addi-^ 
tional  clarity  on  this  iK)int  in  the  form  of  legislative  history  or  a  suitable 
amendment  might   help  to  prevent  confusion   later. 

Section  1723  of  S.  1400,  while  somewhat  tightening  the  definition  of  crimi- 
nal coercion,  has  dropped  the  affirmative  defense  of  good  faith  contained 
in  the  National  Commission  draft.  AVe  believe  that  if  such  a  statute  is  to 
be  enacted,  the  affirmative  defense  should  be  restored,  and  preferably  raised 
to  the  status  of  an  exclvision  so  that  the  prosecution  would  have  the  burden 
of  negativing  the  good  faith  of  someone  accused  of  a  crime  because  of  a 
threat  to  expose  a  fact  "whether  true  or  false." 

While  we  believe  that  it  is  the  intent  of  Section  1723  of  S.  1400  not  tb 
cover  and  to  make  criminal  the  legitimate  activities  which  are  the  subject 
of  our  concern,  we  prefer  the  approach  of  S.  1  in  this  area.  If  Section  1723' 
is  adopted,  we  believe  that  further  clarification  by  way  of  legislative  hi.s- 
tory,  amendment  or  both  is  desirable  to  make  sure  that  subsequent  misread- 
ing of  the  provision  will  not  lead  to  unintended  results,  or  even  to  the  fear 
of  such  results — a  fear  which  could  have  a  "chilling  effect"  on  legitimate 
activity. 

We  are  aware  that  there  are  state  statutes  similar  to  the  criminal  coer- 
cion provisions  which  have  been  criticized  by  our  Committee  and  other  Bar 
groups ;  however,  these  provisions  are  little  usetl  and  we  believe  that  It 
would  be  very  troublesome  for  a  statute  of  this  kind  to  be  enacted  by 
Congress  as  federal  law.  Because  of  the  First  Amendment  aspects  involved, 
we  urge  the  utmost  caution  in  this  area. 

9.  Insanity  as  a  Defense.  In  the  area  of  insanity  as  a  defense  the  ap- 
proach taken  by  S.  1400  is  more  consistent  with  the  prior  reports  of  this 
Committee  and  other  Bar  groups.  In  our  report  on  S.  1,  we  emphasized  that 
"no  uniformly  acceptable  solution  to  the  problem  of  the  insanity  defense  has 
yet  been  devised."  In  our  report  on  the  National  Commission's  proposed 
Code,  this  Committee  recommended  the  "abolition  of  the  insanity  defense 
.  .  .  ,"  ^^  and  the  same  recommendation  was  made  by  the  Special  Committee 
of  the  Association  of  the  Bar  of  The  City  of  New  York^^  and  was  suggested 
for  considerati.m  in  a  report  by  the  Committee  on  Federal  Legislation  of  the 
New  York  State  Bar  Association.^  The  same  position  was  taken  in  the  con- 
sultant report  to  the  National,  Commission.^ 


1°  See  hearings,  supra,  1401-1402. 

"ABCNY  Report,  supra,  pp.  14-15. 

^  "The  Dilemma  of  Mental  Issues  in  Criminal  Trials,"  41  N.Y.  State  Bar  Journal  394 
(1969). 

13 1  Working  Papers  of  the  National  Commission  on  Reform  of  Federal  Criminal  Laws, 
229-260    (1970). 
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S.  1400  has  adopted  our  recommendation  and  tha^  of  the  f/^^^^^^'ir^f-""^'^ 

bv    providing   that   insanity   is   a   defense    only    insofar    as   it    negatives   the 

nte  It  reduired  for  commission  of  the  offense   (Section  502).  For  the  reasons 

stated  in  the  prior  reports  of  our  Committee  and  the   other  Bar  groups,   we 

deem  S.  1400  to  be  preferable  to  S.  1  in  this  area. 

10  Sentencing  Recommendations  by  the  Prosecutor.  S.  1  would  require 
prosecutors  to  make  recommendations  as  to  sentences  m  all  cases  (hection 
3-111)1).  S.  1400  contains  no  such  provision.  We  believe  it  is  inappropriate 
for  the  prosecutor  to  make  such  a   recommendation.       .      .  ^ 

Plea  bargaining  has  recently  come  in  for  heavy  criticism.  In  many  in- 
stances it  has  l.^d  to  charges  of  "revolving-door  Dn«tice.  The  practice  may 
b-  inevitable,  or  even  desirable,  in  certain  contexts.  But  to  elevate  it  to  a 
.statutorv  feature  of  federal  criminal  justice  would  in  our  view  be  most 
undesirable:  to  refpiire  the  prosecutor  to  recommend  sentences  almost  in- 
evitably will  lead  to  bargaining  as  to  wliat  recommendation  the  prosecutor 
will  make,  and  also,  in  our  view,  will  detract  from  the  function  of  the  court 
in  imposing  .sentence. 

The  reipiirement  that  a  recommendation  be  made  would  also  impose  a 
.severe  burden  on  the  prosecutor's  office,  since  each  recommendation  could 
potentially  subiect  the  office  to  critici-sm  if  the  recommendation  was  deemed 
erroneous,  or  to  charges  of  alleged  corruption  if  a  light  sentence  were  rec- 
ommended in  a  case  which  was  subjected  to  great  public  scrutiny.  The 
internal  safeguards  which  the  prosecutor  would  be  forced  to  establish  to 
protect  his  office  would  constitute  a  great  drag  on  the  important  functions 
of  that  office  without  necessarily  leading  to  more  just  sentences.  There 
would  also  be  the  recurrent  danger  that  politically  well-connected  defendants 
might  be  able  to  obtain  more  lenient  recommendations  if  such  a  provision 
were  adopted,  with  ensuing  loss  of  public  confidence  in  the  prosecutor's 
office  itself. 

Under  present  practice  there  is  nothing  to  prevent  the  prosecutor  from 
recommending  a  sentence  if  he  deems  it  approi)riate  in  a  particular  case, 
and  in  numerous  instances  prosecutors  submit  affidavits  containing  facts  con- 
cerning the  case  to  the  court,  serving  copies  on  defense  counsel.  This  permits 
the  prosecutor  to  inform  the  court  of  the  seriousness  of  a  particular  case, 
while  at  the  same  time  giving  the  defendant   an   opportunity    to    rebut. 

We  recommend  that  Hection  3-llDl  of  S.   1  not  be  adopted. 

11.  Dama(/c  Suits.  Section  3-13A2  of  S.  1  would  authorize  damage  suits 
by  the  government  or  private  parties  on  account  of  various  types  of  criminal 
conduct.  We  would  support  this  concept.  AVe  believe,  however. — and  we  have 
])reviously  urged  this  position  to  this  Committee" — that  if  the  provision 
is  to  be  extended  to  cover  cases  involving  official  misconduct  by  public 
•servants,  damages  should  be  recoverable  from  the  agency  rather  than  from 
the  individual  public  servant  involved. 

Agency  rather  than  individual  liability  would  insure  that  assets  would  be 
available  to  pay  valid  private  claims  under  this  section.^^  If  private  suits 
against  individual  public  officials  were  permitted,  the  threat  of  such  suits 
would  deter  legitimate  official  action — a  deterrence  which  w'ould  not  be  in 
the  public  interest.  The  agency  concerned  should  be  answerable  in  damages 
for  the  acts  of  its  agents:  it,  in  turn,  would  be  able,  where  appropriate,  to 
di-scipline  its  agents. 

CONCLUSION 

Apart  from  the  provisions  of  both  bills  concerning  what  conduct  should 
be  designated  as  criminal,  we  believe  that  there  is  a  need  for  a  major  effort 
to  develop  criminal  procedures  which  are  more  fair  and  more  effective  than 


"  "Measures  Relating  to  Organized  Crime,"  hearings  Before  the  Subcommittee  on 
Criminal  Laws  and  Procedures,  Senate  Committee  on  the  Judiciary,  91st  Cong.,  1st 
sess.,  2-26    (1069). 

"'  "Measures  Relating  to  Organized  Crime,"  hearings  before  the  Subcommittee  on 
Criminal  Laws  and  Procedures,  Senate  Committee  on  the  Judiciarv,  91st  Cong..  1st 
Rp.ss.,  220  (lOfiO).  See  also  Gelhorn  &  Schenck,  "Tort  Actions  Against  the  Federal  Gov- 
ernment," 47  Coluni.  L.  Rev.  722  (1947)  ;  Foot.  "Tort  Remedies  for  Police  Violations 
of  Individual  Rights,"  :V.)  Minn.  L.  Rev.  493,  514-15  (1955)  ;  Committee  on  Criminal 
Law,  Federal  TJar  Association  of  New  York.  New  Jersey,  and  Connecticut,  "New  Ap- 
proaches lo  the  Enforcement  of  the  Fourth  Amendment,"  3  Criminal  L.'  Bull.,  630 
(November  1967). 
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at  present,  a  matter  concerning  which  our  Committee  has  spoken  iu  the 
past.'^ 

In  this  connection,  S.  1  provides  for  the  creation  of  a  Criminal  Law  Re- 
form Commission  which  might  be  useful  (Section  3-13C1  et  seq.)-  The 
primary  thrust  of  the  proposed  Commission  would  appear,  however,  to  be 
directed  toward  substantive  criminal  law  rather  than  procedural  aspects 
(See  Section  3-13C2).  We  believe  that  particular  emphasis  is  needed  in  the 
procedural  area  because  neither  the  rights  of  the  public  to  effective  law 
enforcement,  nor  their  rights  to  fairness  within  the  enforcement  process, 
can  be  fully  secured  without  major  attention  to  procedure. 

Your  Committee  is  to  be  congratulated  for  its  efforts  in  seeking  to  de- 
velop a  comprehensive  new  codification  of  federal  criminal  laws.  I  hope 
that  our  Committee's  suggestions  will  be  of  assistance  to  you,  and  that  the 
project  will  not  be  allowed  to  fail  because  of  various  highly  controversial 
issues  which  necessarily  arise  in  the  course  of  an  effort  of  this  scoi>e. 

Report   No.   F-2 — New   York   Coxtxty   Lawyers'   Association    Committee   on 

Federal   Legislation 

In  January,  1071  the  Final  Report  of  the  National  Commission  on  Re- 
form of  Federal  Criminal  Laws  was  tran.smitted  to  Congress.  In  August, 
1971  this  Committee  submitted  a  report  on  the  proposed  Code.^ 

The  first  legislative  version  of  the  Code  was  introduced  in  the  Senate  on 
January  4,  1973  by  Senator  McClelian  on  behalf  of  himself  and  Senators 
Hru.ska  and  Ervin,  S.  1,  93d  Cong.,  1st  Sess.  (1973).  S.  1  was  based  on 
extensive  hearings  at  which  our  Committee  as  well  as  numerous  other  Bar 
and  other  groups  presented  their  views. 

Many  of  this  Committee's  criticisms  of  the  report  of  the  National  Com- 
mission are  taken  into  account  in  S.  1,  and  the  deficiencies  which  we  found 
in  the  Commission  draft  have  been  largely  eliminated. 

We  believe  that  S.  1  represents  a  constructive  step  forward  in  the  de- 
velopment of  a  new  criminal  code  and  constitutes  an  improvement  over 
both  existing  law  and  the  report  of  the  National  Commission. 

This  major  effort  at  recodification  of  federal  criminal  laws  comes  at  a 
particularly  critical  time  for  society.  The  need  to  deal  effectively  with  crime 
is  in  the  forefront  of  public  consciousness.  It  is  obvious  that  safety  and 
protection  of  the  citizen  from  criminal  activity  is  essential  to  "life,  liberty 
and  the  pursuit  of  happiness".  This  is  a  civil  liberty  which  it  is  the  first 
duty  of  government  to  protect. 

At  the  same  time,  the  importance  of  protection  of  citizens  from  misconduct 
or  abuse  by  the  machinery  of  law  enforcement  is  underlined  by  the  odious 
practices  of  totalitarian  nations  where  these  safeguards  have  been  lost.  In 
order  to  be  effective,  law  enforcement  must  be  fair,  and  also  be  perceived 
as  fair.  When  the  "appearance  of  fairness" — as  well  as  fairness  itself — is 
not  present,  respect  for  law  declines. 

We  believe  that  S.  1  represents  an  attempt  to  respect  both  of  these  twin 
— and  interdependent — objectives.  Obviously  in  a  document  of  this  scope 
there  are  features  which  will  provoke  controversy,  and  others  where  non- 
controversial  improvements  can  be  made.  We  submit  this  report  in  the  hope 
that  our  views  will  assist  in  further  refinement  of  the  code  to  the  end  that 
both  protection  against  crime  and  protection  of  individual  rights  can  be 
improved  at  the  same  time — for  neither  can  gain  at  the  exi>ense  of  the  other 
witliout  both  losing  in  the  end. 

Part  I  of  this  report  sets  forth  some  of  the  significant  improvements  made 
by  S.  1  which  we  believe  are  meritorious  and  deserve  favorable  consideration 
by  Congress.  In  part  II  are  set  forth  areas  in  which  we  believe  that  addi- 
tional amendments  are  desirable. 

In  this  report,  we  comment  specifically  only  on  a  few  selected  provisions 
of  S.  1  for  two  reasons. 


"  "Measures  Relating  to  Organized  Crime,"  hearings  before  the  Subcommittee  on 
Criminal  Laws  and  Procedures,  Senate  Committee  on  the  Judiciary,  91st  Cong.,  1st 
sess.,  p.  219-229.  See  H.  Rept.  91-1S08,  "Heroin  and  Heroin  Paraphernalia,"  2d  report 
of  the  House  Select  Committee  on  Crime,  91st  Cong..  2d  sess.  31-47,  59-61    (1971). 

^  "Reform  of  the  Federal  Criminal  Laws",  hearings  before  the  Subcommittee  on 
Criminal  Laws  and  Procedures,  Senate  Judiciary  Committee,  92d  Cong.,  2d  sess.  (1972), 
pt.   III.   subpt.  B,  hereinafter   "Hearings",   pp.   1394-1411. 
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Fir«=t  to  attomnt  to  comment  on  more  than  a  few  sections  would  require 
supiK.rtinff  staff  work  which  is  not  available  to  this  Committee,  m  view  of 
tlie  fact  that  the  bill  contains  538  printed  pages  dealing  with  every  subject 
covered  by  the  federal  criminal  code.  i    ri  •     •      i 

[Second,  the  enactment  of  a  recodification  of  the  entire  Federal  Criminal 
Code  naturally  touches  upon  many  critical  social  questions  concerning  which 
much    controversy    is   generated    but    concerning   which    we    have    no    special 

expertise. 

'we  have  therefore,  confined  ourselves  to  observations  concerning  certain 
selected  features  of  the  bill  which  we  believe  have  particular  merit  or 
which  we  believe  should  be  revised. 

I.    NOTABLE   ADVANCES    CONTAINED   IN    S.    1 

S.  1  contains  the  following  provisions,  which  we  believe  are  desirable, 
many  of  which  we  recommended  in  our  earlier  report : 

1.  "The  hill  would  systematize  the  federal  criminal  code,  which  now  con- 
tains scattered  provisions  accumulated  over  the  years  without  preconceived 
I)lan.  including  many  overlapping  and  inconsistent  provisions  dealing  with 
the  same  subjects  (e.g.  false  statements  to  government  agencies,  covered  in 
many  different  specific  sections  in  addition  to  the  general  provisions  of 
pre.sent  IS  U.S.C.  1001).  ^   ,       ,       .     .      , 

*>  The  bill  retains  the  basic  thrust  of  the  most  important  federal  criminal 
statutes  (e.g.  18  U.S.O  1001.  134i,  1503,  1951)  dealing  respectively  with 
false  statements,  mail  fraud,  obstruction  of  ju.stice  and  extortion."  rather 
than  adopting  entirely  new  language  for  its  own  sake  or  basing  federal  law 
on  prior  state  law. 

3.  The  bill  retains  the  mail  fraud  statute,  which  we  pointed  out  was  cru- 
cial in  combatting  nard-core  consumer  fraud,  and  also  extends  jurisdiction 
to  cover  use  of  instrumentalities  of  interstate  commerce  and  the  "affecting 
commerce"  jurisdiction  as  well  as  the  use  of  the  mails.^  This  is  dp.sirable 
because,  even  though  most  schemes  to  defraud  must  use  the  mails,  some 
fraudulent  .schemers  go  to  great  lengths  to  try  to  avoid  use  of  the  mails  in 
order  to  escape  jurisdiction  under  the  mail  fraud  statute. 

4.  By  not  making  the  codified  defenses  exclusive,  S.  1  leaves  leeway  to  the 
courts  to  deal  with  unforeseen  situations  and  avoids  the  need  to  try  to  codify 
all  possible  defenses.* 

5.  The  factors  to  be  considered  in  connection  with  sentencing  are  ex-i 
panded  to  cover  such  matters  as  breach  of  obligations  of  a  position  of  re- 
sponsibility.'^ 

0.  Injunctive  relief  is  permitted  to  deal  with  continuing  criminal  conduct. 
This  is  extremely  important  where  criminal  adjudication  may  be  unduly 
delayed  or  where  injunctive  relief  would  be  more  effective  than  conventional 
criminal   .sanctions.® 

7.  The  bail  jumping  statute  is  amended  to  permit  sanctions  to  equal  those 
for  the  underlying  offense.'' 

8.  The  extremely  elaborate  defiinitions  contained  in  the  National  Commis- 
sion version  of  the  propo.sed  Code  have  been   deleted   in   favor   of  generally 


I 


-Sep  S.  1,  sees.  2-6C1,  2-6D2,  2-8D5,  2-9C3.  All  sections  refer  to  S.  1  unless  other- 
wise Indicated 

■■'Sec.  2-SD5(d).  See  hearings,  supra,  pp.  1399-1400,  1.554-.55.  1827-28.  Certain  other 
bases  of  jurisdiction  are  also  provided  in  S.  1  for  this  section  such  as  fraud  against 
Federal  proi)crt.v,  national  credit  institutions,   etc. 

*  Sec.  l-3Al(b).  This  approach  is  also  recommended  by  the  Association  of  the  Bar 
of  the  City  of  New  York,  see  Report  of  the  Special  Committee  on  the  Proposed  New 
Criminal  Code,  Ma.v  20,  1972,  hereinafter  "Report",  p.   1.5. 

"Sec.  l-4Bl(c).  This  approach  was  recommended  by  the  Committee  on  Criminal  Law. 
Federal  Bar  Association  of  New  York,  New  Jersey,  and  Connecticut  in  "The  Need  For 
New  Approaches  To  Sentencing",  3  Criminal  Law  Bull.  682  (December  1967)  and  in 
this  committee's  report,  hearings,  supra,  p.    1406. 

"  Sec.  3-13A1.  For  examples  of  situation  where  such  authority  would  be  particularly 
necessary,  see,  e.g.,  Zovluck  v.  United  States,  448  F.  2d  339  (2d  Cir.  1971)  ;  United 
StatcK  V.  Armnntrotit,  411  F.  2d  60  (2d  Cir.  1969)  ;  United  States  v.  Wiseman,  445  F. 
2d  792  (2d  Cir.  1971).  This  approach  was  also  recommended  by  the  Association  of  the 
Bar  of  the  City  of  New  York,  report,  supra,  p.  81,  by  the  Committee  on  Criminal  Law 
of  the  Federal  Bar  Association  of  New  York,  New  Jersey,  and  Connecticut,  3  Criminal 
Law  Bull,  at  683    (1967)    and  by  this  committee,  hearings,  supra,  p.   1406. 

•  See.  2-6B4.  This  was  recommended  by  our  report,  hearings,  supra,  p.  1403.  and 
by  the  Association  of  the  Bar  report,  supra,  p.  51.  See  also  H.  Rept.  91-1808,  "Heroin 
and  Heroin  Paraphernalia,  2d  report  by  the  Select  Committee  on  Crime,  91st  Cong., 
2d  sess..  pp.  63-69    (1971). 


5937 

simpler  language  easier  for  both  lawyers  and  laymen   to   understand. 

9.  The  bill  provides,  along  the  lines  of  our  recommendation  and  those  of 
other  Bar  groups,  for  fines  based  on  the  amount  of  gain  obtained  or  loss 
caused  by  the  crime.^ 

The  bill  eliminates  the  overly  broad  provisions  of  the  "Criminal  Coercion" 
section  contained  in  the  National  Commission's  Final  Report''  which  would 
have  made  criminal  a  threat  to  reveal  an  asserted  fact  "whether  true  or 
false"  which  could  injure  one's  reputation  or  to  cause  any  oflfieial  action 
to  be  taken,  in  order  to  cause  a  person  to  perform  or  refrain  from  conduct. 
This  provision  w^as  criticized  by  this  Committee  and  the  Special  Committee  on 
Consumer  Affairs  of  The  Association  of  the  Bar  of  the  City  of  New  York  ^" 
as  impinging  on  values  of  freedom  of  expression,  and  unwisely  making 
criminal  such  frequently  justifiable  conduct  as  a  threat  by  a  housewife  to 
report  a  defective  product  to  a  news  medium  or  a  consumer  protection 
agency  unless  a  refund  was  made. 

II.    AREAS    WHERE   FURTHER    CONSIDERATION    IS    RECOMMENDED 

The  following  are  some  areas  among  others  in  which  we  believe  that 
further  amendments  to  S.  1  may  be  desirable : 

1.  The  provision  for  "daily"  fines"  of  varying  amounts  for  up  to  three 
years  for  each  offense  apjiears  to  vest  what  may  amount  to  excessive  dis- 
cretion in  the  court  in  view  of  the  extremely  wide  range  of  dollar  amounts 
of  fines  that  could  be  imposed  for  similar  conduct  on  different  defendants. 
In  lieu  of  this,  we  recommend  a  schedule  of  fines  for  different  types  of  of- 
fenses, together  with  the  provision  permitting  fines  based  on  any  amount 
obtained  or  lost  due  to  the  crime.^" 

2.  No  universally  acceptable  solution  of  the  problem  of  the  insanity  de- 
fense has  yet  been  devised. 

In  our  earlier  report  this  Committee  recommended  the  abolition  of  the 
insanity  defense  as  no  longer  necessary  in  view  of  the  flexibility  in  sen- 
tencing which  we  recommended  and  which  appears  to  have  been  adopted  in 
S.  1."  This  has  also  been  recommended  by  numerous  other  authorises."  We 
believe  that  careful  consideration  should  be  given  to  whether  an  insanity 
defense  should  be  codified  in  statutory  form  as  proposed. 

3.  The  bill  would  require  prosecutors  to  make  recommendations  as  to 
sentences  in  all  cases.^^ 

This  would  tend  to  institutionalize  the  recently  much  criticized  practice 
of  plea  bargaining.  The  practice  may  be  inevitable  and  even  necessary  in 
certain  instances,  but  to  make  it  a  standard  feature  of  federal  criminal  law 
with  statutory  status  would  be  undesirable.  Plea  bargaining  tends  to  cause 
lesser  sentences  to  be  impo.sed  in  some  instances  where  serious  crimes  are 
committed  merely  to  move  the  calendar.  It  also  sometimes  leads  defendants 
to  plead  guilty  who  may  in  fact  be  innocent  but  fear  to  take  the  chanco 
that  a  stiffer  sentence  might  be  imposed  if  they  went  to  trial  than  would 
be  obtained  by  a  negotiated  plea.  None  of  this  is  in  the  interests  of  society. 
The  burden  on  the  pro.secutorial  process  could  also  be  substantial,  because 
of  the  political  influence  which   well-connected   defendants   would   be  able   to 


s  Sec.  l-4Cl(b).  See  report  of  the  Association  of  tlie  Bar,  supra,  pp.  SI.  89,  hearings, 
supra,  p.  1405  ;  Committee  on  Criminal  Law.  supra. 

»  Final  report,  sec.  1617,  replaced  by  S.  1,  sec.  2-9C4,  which  covers  a  threat  to  cause 
bodil.v  injury,  cause  damage  to  property,  or  subject  anyone  to  physical  confinement 
The  broad  definition  of  property  to  include  intangibles  (sec.  2-8A1  (8)  and  (9))  which 
applies  to  some  other  sections  of  S.  1,  does  not  apply  to  this  section. 

1"  See  hearings,  supra,  1404,  1557-58,  1828. 

"  See.   l-4Cl(a). 

^  See  footnote  8,  supra. 

"  Hearings,  supra,   1401-1402. 

'*  See  references  set  forth  in  Committee  on  Federal  Legislation,  New  York  State  Bar 
Association,  "The  Dilemma  of  Mental  Issues  in  Criminal  Trials",  41  N.Y.  State  Bar 
Journal  394  (1969).  The  same  position  was  taken  by  the  consultant's  report  to  the 
National  Commission.  1  Working  Papers  of  the  National  Commission  on  Reform  of 
Federal  Criminal  Laws  229-260  (1970).  This  position  was  also  urged  by  the  Special 
Committee  on  the  Proposed  New  Federal  Criminal  Code  of  The  Association  of  the  Bar 
of  the  City  of  New  York  in  Its  report,  pp.  14-15.  See  Rensberger,  "Which  Psychiatrist 
Can  A  Jury  Believe",  N.Y.  Times,  Jan.  21.  1973,  §  4,  p.  7  ;  Blakeslee,  "8  Feign  Insanity 
In  Test  and  are  Termed  Insane",  N.Y.  Times,  Jan.  21,  1973.  §  1,  p.  26 ;  Goldstein  & 
Katz,  "Abolish  the  Insanity  Defense — Why  Not?".  72  Yale  L.J.  853  (1963)  :  Menninger. 
"The  Crime  of  Punishment"    (1968). 

1=  Sec.  3-llDl. 

22-184—74 17 
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l.rinR  to  bear,  and  the  complex  structure  of  internal  controls  which  might 
Ite  necessary  in  the  attempt  to  prevent  such  clangers  from  materializing.  We 
feel  that  tliese  clangers  would  be  greatly  expanded  if  the  proposed  provision 
were  adopted. 

4.  Section  3-13A2  would  authorize  damage  suits  by  the  government  or 
private  parties  on  account  of  various  types  of  criminal   conduct.^^ 

This  Committee  has  recommended  in  an  earlier  report  in  1969  that  such 
damages  be  recoverable  in  appropriate  cases  involving  official  misconduct, 
but  from  the  agency  rather  than  the  individual  officer,  permitting  the  agency 
to    i)rosecute    or    otherwise    discipline    tlie    individual    as    justified." 

Otherwise,  legitimate  official  action  could  be  deterred  because  of  the  risk 
of  private  suits  against  the  individual  otficer.  Also,  agency  liability  would 
ensure  assets  to  pay  valid  private  claims  under  the  section. 

5.  In  the  following  instances,  we  believe  that  certain  provisions  of  the  bill 
are  too  broad  and  general  as  drafted  for  purposes  of  imposing  criminal 
lialtility.  and  we  recommend  tliat  these  sections  be  narrowed  or  more  lim- 
ited definitions  adopted : 

(a)  Section  l-2A5(f)  (objectives  of  a  conspiracy  permitted  to  include  all 
related  conduct) 

(b)  Section  2-7F5(a)  (4)  (deprivation  of  the  right  to  counsel  under  color 
of  law)  This  is  an  area  of  tremendous  uncertainty  in  present  law.  Criminal 
sanctions  might  well  be  unnecessary  and  inappropriate  in  view  of  the  avail- 
ability of  suftpression  of  wrongfully   obtained   admissions  under  present  law. 

(c)  Sections  2-5Cl(a)(3)  and  2-5C2  (covering  acts  which  might  be  prop- 
erly defined  as  unlawful  if  committed  in  the  United  States,  but  seemingly 
purported  prohibited  by   these  sections  if  occurring  anywhere  in   the   world) 

C.  In  connection  with  the  drug  prohibitions  of  Section  2-9E1  of  the  bill, 
consideration  might  be  given  to  a  clear  exemption  for  proi>erly  supervised 
research  into  the  effects  and  mechanisms  of  action  of  abusable  drugs.  In  the 
absence  of  such  research  there  may  be  further  delay  in  effective  measures 
to  combat  the  drug  abuse  problem.  The  need  for  such  research  has  been 
emphasized  by  the  House  Select  Committee  on  Crime  and  numerous  other 
authorities.^^ 

7.  The  bill  carries  over  most  existing  criminal  statutes  outside  of  Title  18 
with  relatively  minor  conforming  amendments.  Some  of  them,  however,  such 
as  the  prohibition  on  private  express  .sei-vices  for  carrying  packets "  may 
be  obsolete,  in  view  of  the  operations  of  United  Parcel  Service  and  numerous 
other  firms  with  no  prosecution  being  undertaken.  AVe  believe  that  considera- 
tion should  be,  given  to  dropping  some  non-Title  18  crimes  wliich  may  no 
longer  be  necessary. 

8.  It  might  be  desirable  to  allow'  courts  to  impose  probation  at  the  end 
of  terms  of  imprisonment  in  order  to  permit  supervision  of  the  activities  of 
defendants  by  this  means  in  appropriate  cases,  especially  where  the  concern 
as  to  avoiding  activities  likely  to  permit  commission  of  new  crimes  is  more 
important  than  concern  for  rehabilitation  in  the  traditional  sense.  Section 
l-4D3(a)  could  be  amended  to  alter  the  time  of  commencement  of  a  period 
of  probation  in  order  to  allow  this. 

9.  In  section  2-GH2(2)  (2)  dealing  with  political  contributions  in  federal 
buildings  or  facilities,  the  federal  character  of  the  building  or  facility 
should  be  made  an  element  of  the  ofi'ense  as  well  as  a  requisite  for  jurisdic- 
tion, since  this  is  the  e.ssence  of  the  violation  rather  than  merely  a  basis  for 
federal  involvement.  This  is  important  since  culpability  would  not  be  re- 
quired  as  to   this  element  under  section   l-2A3(c)  (1)    if  it   is   merely   juris- 


1"  Sec.   3-13A2. 


"  ••Measures  Relating  to  Organized  Crime",  hearings  before  the  Subcommittee  on 
Criminal  Laws  and  Procedures,  Senate  Committee  on  the  Judiciary,  01st  Cong  1st 
sess.  T^G  (liiOM),  See  also  Golhorn  &  Schenck,  '•Tort  Actions  Against  the  Federal 'Gov- 
ernment", 47  Colum.  L.  Rev.  722  (1047)  ;  Foote,  "Tort  Remedies  for  Police  Violations 
of  Individual  Rights",  .30  JMlnn.  L.  Rev.  403,  514-15  (1055)  ;  Committee  on  Criminal 
Law.  Federal  Bar  Association  of  New  York,  New  Jerse.v,  and  Connecticut,  "New  Ap- 
proaches to  the  Enforcement  of  the  Fourth  Amendment",  3  Criminal  l'  Bull  630 
(November   1067). 

■»  II.  Rept.  01-1808,  "Heroin  and  Heroin  Paraphernalia".  2d  report  by  the  Select 
Committee  on  Crime,  01st  Cong.,  2d  sess.,  31-45.  50-61    (1071). 

Attention  might  also  be  given  to  a  specific  clear  exception  for  traditional  practices 
of  that  much-abused  group  in  our  society,  the  original  Americans.  Cf.  Committee  on 
I'ederal  Legislation.  '•Proposed  Legislation  Concerning  Constitutional  Rights  of  the 
American  Indian",  5  Bulletin  of  Reports  of  Committees  of  the  Association  of  the  Bar 
or  the  City   of  New   York,   concerned  with   Federal   Legislation   122    (August   1966) 

"See  S.  1,  pp.  464-466.  x^"";. 
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dictional.  If  the  defendant  didn't  know  the  building  was  a  federal  one,  it 
would  seem  anamalous  to  impose  criminal  penalties  for  the  conduct. 

10.  Proposed  revised  Rule  16.2  of  the  Federal  Rules  of  Criminal  Proceduro, 
on  page  248  of  the  bill,  would  carry  over  the  existing  requirement  of  fur- 
nishing a  list  of  jurors  and  witnesses  with  addresses  in  capital  cases.  This 
is  certainly  an  indispensable  protection  where  capital  punishment  is  possible. 
It  can  also  obviously  be  a  severe  handicap  to  the  prosecution.  Consideration 
might  be  given  to  adding  language  along  the  lines  of  the  following  at'  the 
end  of  the  Rule : 

'•This  rule  shall  not  apply  if  imposition  of  capital  punishment  is  waived 
by  the  prosecution  more  than  10  days  prior  to  trial,  in  which  case  the  maxi-t 
mum  sentence  shall  be  life  imprisonment,  and  any  fine  or  probation  or  other 
conditions  of  release  which  may   be  authorized." 

III.  NEED  FOB  OVERHAUL  OF  CRIMINAL  PROCEDURE 

Apart  from  these  changes  in  S.  1.  we  believe  that  attention  to  the  overall 
procedural  machinery  of  criminal  justice  is  urgently  needed.  Protection  of 
citizens  from  crime  and  from  unfair  official  action  are  equally  important  and 
equally  vital  to  our  basic  rights.  Yet  existing  procedures  are  often  ineffectiA^e 
either  to  deter  crime  or  to  provide  adequate  protection  for  individual  rights.'"' 

H.  1  makes  some  highly  desirable  procedural  innovations  (e.g.  authority 
for  injunctive  relief  under  Section  3-13A1).  At  the  same  time,  the  bill  quitit; 
wisely  does  not  attempt  to  make  a  comprehensive  overhaul  of  criminal  pro- 
cedure at  the  same  time  as  recodifying  the  substantive  federal  criminal  law. 

We  believe  that  a  separate  major  effort  should  be  made  in  the  procedural 
area,  and  in  this  connection,  we  call  attention  to  some  of  our  prior  recom- 
mendations as  set  forth  in  our  report  published  in  connection  with  hearings 
on  organized  crime  legislation  in   1969.-^ 

Since  the  drug  problem  is  a  nmjor  contributor  to  criminal  activity,  we 
further  urge  careful  consideration  of  the  recommendation  of  the  House 
Select  Committee  on  Crime  for  long-term  funding  of  intensive  scientific  re- 
search into  the  chemical,  biological  and  pharmacological  aspects  of  drug 
action  in  the  human  body."^  Only  when  we  understand  more  deeply  the  effects 
of  abusable  drugs  and  why  they  have  these  effects,  can  we  devise  effective 
lasting  answers  to  this  most  important  problem.  Such  research  cannot  be 
effectively  conducted  on  a  year-to-year  basis ;  longer-term  funding  is  re- 
quired and  is  within  the  power  of  Cojigress  to  provide.^ 

CONCLUSION 

Our  review  of  S.  1  indicates  that  it  is  a  well-drafted  and  professionally 
comi)etent  recodification  of  existing  federal  criminal  laws,  and  contains 
notable  improvements  over  both  existing  law  and  the  code  as  drafted  by  the 
National  commission   on   Reform   of  Federal   Criminal   Laws. 

We  believe  that  the  bill  could  be  further  improved  by  the  changes  recom- 
mended in  this  report. 

Obviously  neither  S.  1  nor  any  other  single  measure  will  solve  the  immense 
challenges  of  fair  and  effective  law  enforcement  in  our  society.  But  recodi- 
fication of  federal  criminal  laws  to  reflect  modern  thinking  and  to  remove 
anachronisms  and  uselessly  overlapping  provisions  is  both  an  important 
housekeeping  task  and  a  significant  means  of  keeping  the  laws  abreast  of 
current  needs.  The  Subcommittee  members  and  staff,  therefore,  deserve  the 
thanks  of  the  public  for  their  work,  and  we  hope  that  this  report  will  assist 
in  further  improvements  in  their  product. 
Respectfully  submitted, 

Committee    on    Federal    Legislation, 
Vincent    L.    Broderick,    Chainnan. 


^  See  "Wrong-House  Raid  Terrifies  Family",  N.T.  Times,  Jan.  15,  1973,  p.  14  ;  Com- 
mittee on  Criminal  Law,  Federal  Bar  Association  of  New  York,  New  Jersey,  and 
Connecticut,  "New  Approaches  to  tlie  Enforcement  of  the  Fourth  Amendment".  3 
Criminal  L.  Bull.  630    (November  1967). 

=1  "Measures  Relating  to  Organized  Crime",  hearings  before  the  Subcommittee  on 
Criminal  Laws  and  Procedures,  Senate  Judiciary  Committee,  91st  Cong.,  1st  sess.  219- 
229  (1969)  ;  see  also  Committee  on  Criminal  Law,  note  20  supra;  Givens,  "Responding 
to  Violence  Through  Order  and  Justice".  14  N.Y.  Law  Forum  780    (Winter  1968). 

^  H.  Rept.  No.  91-1808,  "Heroin  and  Heroin  Paraphernalia,"  2d  report  of  the  House 
Select  Committee  on   Crime,   91st  Cong.,   2d   sess.   31-47.   59-61    (1971). 

^  Compare  discussion  in  "National  Housing  Goals",  hearings  before  the  Subcommittee 
on  Housing,  House  Committee  on  Banking  and  Currency,  91st  Cong..  1st  sess.  596 
et  seq.   (1969)  ;  115  Cong.  Rec.  No.  33,  S2015,  2018   (daily  ed.  February  25.  1969). 
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Statement  of  Vincent  L.  Broderick 

At  the  time  of  my  testimony  on  June  1?..  1073,  certain  questions  werei 
loosed  dealini;  with  a)  power  to  enjoin  criminal  conduct;  and  b)  responsi- 
bility of  i)rosecutors  to  make  recommendations  as  to  sentences.  As  to  the 
use  of  injunctions,  at  the  time  I  had  had  the  opportunity  only  to  skim  the 
testimony  of  George  W.  Liebmann,  Esq.,  on  the  subject  given  on  June  12, 
1973. 

I  respectfully  request  the  opportunity  to  amplify  my  comments  on  both 
matters  for  the  record. 

INJUNCTIONS    AGAINST    CRIMINAL    CONDUCT 

I  have  examined  the  objections  raised  by  Mr.  Liebmann  to  general  author- 
itj  for  injunctive  relief  against  criminal  conduct.  In  the  main  I  disagree 
with  tho.se  objections.  Mr.  Liebmann  may.  however,  be  correct  in  suggesting 
that  some  of  the  statutes  listed  in  S.  1  and  S.  1400  as  bases  for  injunctive 
relief  should  be  reconsidered,  including  in  the  case  of  S.  1  election  frauds 
and  riot  offenses,  and  in  the  case  of  S.  1400.  obscenity  cases.  I  also  believe, 
that  in  view  of  the  problems  outlined  in  my  initial  statement  in  regard  to 
the  criminal  coercion  section  of  S.  1400  (Section  1723)  this  section  should 
not  be  the  basis  for  injunctive  relief,  and  most  particularly  should  not  be 
the  basis  for  treble  damages  under  the  combination  of  Sections  1861  (lb) 
and  3643  of  S.  1400.  In  view  of  the  problenis  involving  the  criminal  coercion 
concept  outlined/ in  my  initial  testimony  this  could  have  a  mo.st  undesirable 
"chilling"  effect  on  legitimate  activities. 

The  desirability  of  permitting  injunctive  relief  against  criminal  conduct 
was  emphasized  by  a  report  of  the  Committee  on  Federal  Legislation  of  the 
New  York  County  Lawyers  Association  in  its  initial  comments  on  the  pro- 
posed new  Federal  Criminal  Code  as  recommended  by  the  National  Com- 
mission on  Reform  of  Federal  Criminal  Laws.  See  "Reform  of  the  Federal 
Criminal  Laws,"  Hearing  before  the  Subcommittee  on  Criminal  Laws  and 
Procedures,  Committee  on  the  Judiicary.  United  States  Senate,  2d  Cfjng.. 
2d  Sess.,  Part  III,  Subpart  B,  1406  (1972).  The  same  position  w^as  taken  in 
a  report  by  the  Special  Committee  on  the  proposed  new  Federal  Criminal 
Code.  Association  of  the  Bar  of  The  City  of  New  York,  "Report  of  the  Spe- 
cial Committee  on  the  Proposed  New  Criminal  Code,"  May  20,  1972,  p.  81. 
See  also  Committee  on  Criminal  Law,  Federal  Bar  Association  of  New  Y'ork, 
New  Jersey  and  Connecticut.  "New  Approaches  to  Sentencing,"  3  Criminal 
Law  Bulletin.  682,  683    (1967). 

The  need  for  such  action  is  based  on  the  problem  posed  by  continuing 
courses  of  criminal  conduct  which  go  on  pending  trial  or  which  may  be  con- 
tinued after  conviction  where  a  lengthy  term  of  imprisonment  is  not  ap- 
propriate. Compare  Zovluck  v.  United  States,  448  F.2d  339,  2d  Cir.  (1971)  ; 
Hearing,   supra,  1560-61. 

Mr.  Liebmann  raises  a  number  of  objections  to  the  broad  authorization  for 
injunctions  against  criminal  conduct  contained  in  Section  3-13A1  of  S.  1. 
and  Sections  3641-3643  of  S.  1400.  In  my  opinion,  the  problems  mentioned 
by  :\Ir.  Liebmann  can  be  handled  by  the  courts  in  the  proper  exercise  and 
apnellate    supervision    of    equity    jurisdiction. 

Mr.  Liebmann's  first  objection  is  that  broad  standing  on  the  part  of  the 
Attorney  General  to  sue  to  enjoin  criminal  conduct  would  grjint  too  much 
discretion  to  the  Executive.  This  overlooks  the  facts  that  Congress  has 
already  determined  to  prohibit,  and  indeed  define  as  criminal,  the  conduct 
against  which  the  power  would  be  exercised,  and  that  the  decision  to  enjoin 
or  not  to  enjoin  will  be  made  by  the  Court,  not  the  prosecutor.  Consequently, 
this  objection  appears  to  be  lacking  in  merit. 

Mr.  Liebmann's  second  objection  is  that  the  effect  would  be  to  curtail  the 
right  to  jury  trial.  The  jury  trial  guarantee  would,  of  course,  remain  fully 
applicable  to  any  criminal  punishment.  On  the  other  hand,  absence  of  jury 
trial  protection  in  an  injunctive  proceeding  is  hardly  novel ;  jury  trial  has 
never  been  guaranteed  in  injunctive  proceedings  at  either  the  state  or  fed- 
eral level.  The  notion  that  it  is  all  right  to  enjoin  less  serious  conduct  but 
not  conduct  amounting  to  a  crime  does  not  make  sense. 

In  any  event,  Mr.  Liebmann  recognizes  that  there  are  widespread  excep- 
tions  to  the   notion   that  equity   will   not   enjoin    a   crime,    which   exceptions. 
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he  concedes,  are  "so  familiar  to  us  in  the  field  of  economic  regulation  .  .  .'", 
Liebmann  testimony,  p.  4.  The  reason  that  such  exceptions  are  widespread 
in  the  field  of  economic  regulation  is  that  such  regulation  generally  involves 
continuing  courses  of  conduct  as  to  which  an  injunction  would  be  an  ap- 
propriate remedy. 

Mr.  Liebmann  is  entirely  correct  in  citing  authorities  on  pages  4-6  of  his 
testimony  hold  that  an  injunction  lasting  for  the  natural  life  of  a  person 
would  be  inappropriate  based  on  a  single  alleged  isolated  act.  His  implicit 
point  that  a  course  of  conduct  would  normally  be  required  before  an  in- 
junction is  resorted  to  makes  sense — and  is  inherent  in  the  proper  exercise 
of  equity  power. 

To  the  extent  that  a  constitutional  problem  might  be  posed  by  an  in-i 
appropriate  exercise  of  injunctive  power,  the  higher  courts  can  be  counted 
upon  to  handle  it  just  as  they  did  in  the  cases  cited  by  Mr.  Diebmann  on 
pages  4—6  of  his  testimony.  There  is  no  reason  to  deny  the  power  altogether. 
Every  power  is  subject  to  potential  abuses  and  that  is  why  we  have  appel- 
late courts.  In  this  connection,  it  should  be  noted  that  any  injunctive  order 
i'i  a  final  judgment  and  for  purposes  of  appeal,  a  stay  can  be  obtained  pend- 
ing appeal  where  necessary. 

Mr.  Liebmann  cites  no  cases  in  support  of  his  contention  that  at  the  trial 
for  violating  an  injunction  the  defendant  "may  not  contest  the  validity  of 
the  underlying  order,  and  his  defenses  are  limited  to  showing  that  he  did 
not  breach  the  injunction,  however  valid  or  invalid  the  injunction  may  be." 
To  the  extent  that  there  is  any  doubt  about  this  subject,  an  amendment  could 
be  included  making  it  clear  that  invalidity  of  the  underlying  injunction 
would  be  a  defense  in  any  contempt  case  arising  out  of  the  proposed  section. 

Certainly,  Mr.  Liebmann  would  appear  to  exaggerate  in  .saying  that  the 
effect  in  any  situation  where  time  is  of  the  essence  is  to  "deprive  the  de- 
fendant of  the  opportunity  to  litigate  the  issue  of  his  right  to  engage  in  the 
proscribed  conduct  before  any  tribunal,  judge  or  jury,  by  reason  of  the 
permissibility  of  temporary  restraining  orders  and  preliminary  injunctions." 
Such  injunctions  are  sparingly  granted  and  the  defendant  can  offer  facts  or 
arguments  as  to  why  they  should  not  be  issued  or  should  be  dissolved. 

The  jury  trial  argument  of  Mr.  Liebmann  confuses  the  possible  imposition 
of  contempt  penalties  for  violating  an  injunction  with  a  prosecution  for  the 
criminal  conduct  it.self.  Nothing  in  Section  3-13A1  would  permit  trial  for 
a  crime  itself  without  jury  trial.  However,  to  the  extent  that  this  objection 
has  any  validity,  it  would  be  obviated  by  providing  for  a  right  to  jury  trial 
in  connection  with  any  proceedings  for  contempt  based  on  violations  of  in- 
junctions authorized  by  the  section.  I  did  not  intend  to  suggest,  and  I  do 
not  believe  that  Mr.  Liebmann  would  suggest,  that  a  jury  trial  should  be 
had  on   whether  an  injunction  should  be   issued. 

Mr.  Liebmann's  next  objection  is  that  there  may  be  dual  authority  to  seek 
certain  injunctions  because  conduct  covered  may  also  violate  other  statutes 
authorizing  injunctive  relief.  This  h,as  always  been  true  in  that  a  course 
of  conduct  may  violate  several  statutes  and  may  permit  several  jrovern- 
mental  or  private  litigants  to  challenge  the  conduct  in  .seeking  injunctive  or 
other  relief.  Similarly,  state,  local  and  federal  authorities  frequently  have 
concurrent  jvirisdiction  to  move  by  injunctive  action  or  prosecution  against 
the  same  acts.  If  this  is  a  valid  objection  to  the  legislation  imder  considera- 
tion here,  most  other  injunctive  provisions  would  also  be  subject  to  the  same 
attack.  No  practical  examples  of  how  this  situation  is  harmful  have  been 
brought  forth. 

Mr.  Liebmann  further  suggests  that  the  proposed  provisions  would  permit 
injunctions  where  other  existing  specific  statutes  do  not  authorize  them.  It 
is  obviously  the  intent  of  any  new  section  to  permit  relief  where  it  would 
not  otherwise  be  available.  To  cite  this  as  an  objection  would  api>ear  to  be 
frivolous. 

Mr.  Liebmann  aims  specific  fire  at  injunctive  authority  relating  to  election 
frauds  and  rioting.  It  is  possible  that  injunctive  relief  in  these  areas  might 
be  more  subject  to  unwise  exercise  in  an  atmosphere  of  alleged  emergency 
than  would  be  the  situation  in  other  cases.  If  it  is  felt  that  this  fear  is 
justified,  these  sections  could  be  deleted  from  the  list  of  statutes  concerning 
alleged  violations  of  which  injunctions  would  be  authorized.  This  would  not 
affect  the  desirability  of  the  injunction  authority  in  other  cases. 
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Mr.  Liebmann  continues  his  attack  on  the  concepts  of  injunctive  authority 
against  crime  by  criticizing  Sections  3641  and  3642  of  S.  1400,  93d  Cong., 
1st  Sess.  (1973)  providing  for  injunctions  against  execution  of  a  scheme  to 
defraud,  and  racketeering  otfenses,  as  defined  in  Sections  1734  and  1861  of 
S.  1400.  .     , 

Injunctions  against  execution  of  schemes  to  defraud  are  precisely  the 
tvpes  of  injunctions  which  our  Committee  on  Federal  Legislation  believes 
are  most  im])nrtant.  Injunctions  in  such  cases  clearly  fall  within  the  "field 
of  economic  reguUition"  in  whicli  Yn:  Liebmann  concedes  that  injunctions 
are  already  familiar.  Likewise,  they  fall  within  the  "economic  area  (using 
this  term  broadly)"  where  Mr.  Liebmann  appears  to  concede  that  injunctive 
relief  is  proper. 

Mr.  Liebmann  objects  to  injunctions  for  dissemination  of  obscene  mate- 
rial, as  he  did  in  the  case  of  injunctions  against  illegal  frauds  and  riot 
crimes.  He  would  appear  to  be  correct  that  the  obscenity  section  should  lin 
dropped  from  the  list  of  crimes  as  to  which  injunctions  are  authorized. 
Likewise,  in  view  of  the  problems  raised  by  the  criminal  coercion  section 
of  S.  1400  (Section  1723)  as  set  forth  in  my  original  testimony,  this  should, 
iji  my  ojiinion,  likewise  be  dropped  from  the  types  of  crime  as  to  which  an 
injunction  may  be  obtained,  and  certainly  from  those  as  to  which  damages 
are  authorized  by  Section  3043  of  S.  1400. 

PROSECUTORIAL    RECOMMENDATIONS    AS     TO    SENTENCING 

In  my  oral  tetimony,  I  indicated  that  it  may  be  a  desirable  alternative  to 
a  pro.secutor's  recommendations  as  to  sentence  to  require  the  prosecutor  to 
provide  the  court  with  all  information  relevant  to  sentence.  On  further 
consideration,  I  do  not -believe  that  this  §hould  be  a  blanket  requirement. 
What  information  is  relevant  can  obviously  be  a  matter  of  opinion  depend- 
ing on  the  case.  It  would  be  undesirable  to  create  a  procedure  under  which 
deiendants  sentenced  to  penalties  with  which  they  were  unhappy  couid 
routinely  move  to  have  their  sentences  set  aside,  because  allegedly  the 
prosecutor  did  not  fulfill  the  duty  to  provide  all  relevant  information  to 
the  court  in  connection  with  the  sentence.  Instead,  it  might  be  preferable 
to  leave  it  to  the  court  to  request  such  information  as  would  bei  useful  in 
specific  cases. 

CONCLUSION  ^ 

With  the  exceptions  that  criminal  coercion  and  obscenity,  and  possibly 
election  frauds  and  riot  offenses,  should  be  dropped  from  the  types  of 
crimes  as  to  which  injunctive  relief  and  damages  may  be  authorized,  Mr. 
Liebmann's  testimony  would  not  appear  to  raise  meritorious  objections  to  the 
injunctive  authority  proposed  by  S.  1  or  S.  1400. 

Courts  should  be  authorized  and  expected  to  re(iuest  the  prosecutor  for 
api)ropriate  information  in  connection  with  sentencing  and  the  prosecutor 
should  continue  to  provide  such  information  on  his  own  motion  wiiere 
appropriate;  mandatory  prosecutorial  recommendations  as  to  sentence  would 
api>ear  unwise. 

STATEMENT  OF  VINCENT  L.  BRODERICK,  CHAIRMAN,  COMMITTEE 
ON  FEDERAL  LEGISLATION,  NEW  YORK  COUNTY  LAWYERS' 
ASSOCIATION 

Mr.  Brodertck.  Tliank  you,  sir. 

I  am  very  happy  to  be  here  and  present  tlie  views  of  the  Commit- 
tee on  Federal  Legislation  of  the  New  York  County  Lawyers'  Asso- 
ciation. 

Since  the  statement  which  I  have  submitted  will  be  a  part  of  the 
record,  I  will  simply  summarize  the  highlights  in  my  presentation 
now. 

Senator  Hruska.  That  will  be  fine. 

As  you  go  through  your  statement,  if  you  will  tell  us  what  page 
you  are  on,  it  will  be  helpful  to  the  committee  and  to  the  staff. 
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Mr.  Beoderick.  May  I  say,  first,  that  I  do  want  to  commend  the 
committee  for  the  tremendous  job  that  has  been  done  in  bringing  ns 
to  this  point  in  the  codification  of  the  Federal  Criminal  Code.  I  be- 
lieve this  is  something  that  is  very  badly  needed.  It  is  obvious  that 
tremendous  and  very  good  effort  has  gone  into  it. 

The  report  of  the  New  York  County  Lawyers'  Association  v/hich 
has  been  submitted,  which  you  have  made  part  of  the  record,  is  a 
report  on  S.  1.  The  written  statement  that  I  have  submitted  com- 
ments also  on  certain  aspects  of  S.  1400. 

May  I  refer  you  to  page  2  of  my  written  statement.  Senator 
Hruska  ? 

It  does  seem  to  me  that  one  thing  that  is  very  important  in  the 
formulation  of  a  new  Federal  Criminal  Code  is  to  keep  always  in 
mind  that  there  really  has  to  be  two  purposes.  One  is  the  protection 
of  citizens  against  lawless  conduct  by  individuals  engaged  in  crime. 
The  other  is  a  fair,  effective  law  enforcement  j)rocess  itself.  There  is 
no  conflict,  in  my  judgment,  between  those  two.  They  are  interde- 
pendent. If  we  are  to  have  effective  law  enforcement,  we  must  have 
fair  procedures.  They  have  to  be  dealt  with  together. 

I  think  that  the  effort  that  has  been  made  in  S.  1  and  in  S.  1400 
largely  meets  these  requirements. 

Going  on  to  page  3,  Senator. 

There  are  certain  general  features  of  both  S.  1  and  S.  1400  that 
my  committee  finds  generally  very  desirable.  One  I  have  already 
mentioned :  the  organization  and  systematizing  of  the  Federal  Crimi- 
nal Code.  Another  is  that,  in  the  revision  process,  what  was  good  in 
present  law  has,  in  general,  been  retained. 

In  my  testimony  before  you  last  year.  Senator  Hruska,  I  empha- 
sized that  there  was  a  very  basic  distinction  between  Federal  law 
enforcement  and  municipal  law  enforcement.  I  suggested  that  the 
National  Commission's  proposed  new  criminal  coda  drew  to  a  great 
extent  on  state  precedents.  They  were  really  not  apposite  to  what 
was  needed  in  Federal  law  enforcement.  The  whole  Federal  law  en- 
forcement process  deals  with  very  different  problems,  by  and  large, 
than  the  municipal  law  enforcement  process.  I  suggested  then  that 
we  should  not  be  turning,  to  any  great  extent,  to  State  precedents 
for  our  Federal  Criminal  Code. 

It  does  seem  to  me  that  S.  1  reflects  the  approach  that  I  was  talk- 
ing about  at  that  time,  and  I  think  S.  1400  does  as  well.  Both  bills, 
for  example,  retain  the  basic  thrust  of  very  important  Federal  crimi- 
nal stautes,  those  dealing  with  false  statements,  mail  fraud,  obstruc- 
tion of  justice,  and  extortion.  My  committee  considers  this  very  de- 
sirable and  was  somewhat  critical  of  the  National  Commission's  pro- 
posal, because  there  was  too  much  in  the  way  of  departure  from  those 
sound  and  tested  statutes. 

I  would  say  also  that  we  are  quite  happy  to  see  the  extension  of 
fraud  jurisdiction  in  both  S.  1  and  S.  1400  to  cover  the  use  of  instru- 
mentalities of  interstate  commerce,  without,  as  we  read  it,  renuiring 
specific  proof  that  interstate  telephone  calls  were  involved.  We  be- 
lieve that  this  is  very  important.  '\"\lien  Federal  law  enforcement 
officers  are  engaged  in  investigating  fraud,  they  are  veiy  often  faced 
with  extremely  clever  criminals  who  will  take  every  step  possible  to 
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avoid  falling  into  the  Federal  criminal  range.  I  think  it  is  desirable, 
as  these  bills  do,  to  extend  that  range. 

Similarly,  we  feel  that  the  extension  by  S.  1  of  jurisdiction  over 
schemes  to  defraud  within  the  "affecting  commerce''  jurisdiction  is 
desirable. 

Both  bills  provide  for  injunctive  relief  against  violations  of  the 
anti fraud  ])ro vision.  We  approve — my  committee  approves  of  the 
general  authority  for  injunctive  relief  as  it  is  set  forth  in  S.  1,  and 
I  would  say  also  in  S.  1400. 

Mr.  Blakey.  The  committee  heard  testimony  yesterday  shai^^ly 
critical  of  the  approach  of  using  civil  injunctive  relief  in  the  criminal 
area.  The  argument  was  essentially  made  that  the  experience  in  the 
labor  field  with  injunctions  around  the  turn  of  this  century  would 
argue  that  it  ought  not  to  be  adopted  and  used  in  this  area. 

"Would  you  comment  on  this? 

Mr.  Broderick.  I  did  have  an  opportunity  before  I  testified  to 
skim  through  the  testimony  that  was  given  yesterday,  Mr.  Blakey. 
My  immediate  reaction  is  that  there  is  a  very  great  difference  be- 
tween the  use  of  the  injunction  in  labor  disputes  in  the  late  years  of 
the  19th  and  early  years  of  the  20th  century  on  the  one  hand,  and  in 
the  use  of  the  injunction  which  is  proposed  here  with  respect  to 
crime  in  the  fraud  field. 

As  a  prosecutor,  I  have  had  experience  with  indictments  that  have 
been  brought  against  people  that  are  alleged  to  be  committing  fraud 
who  stay  in  business  and  are  in  business  the  day  after  the  indictment 
is  brought  down. 

Mr.  Blakey.  Do  you  think  that  experience  could  be  generalized 
also  in  such  areas  as  gambling,  perhaps  narcotics,  and  some  of  the 
other  com^^arable  offenses? 

Mr.  Broderick.  I  think  that  perhaps  a  distinction  should  be  made 
between  gambling  and  narcotics.  I  would  certainly  equate  narcotics 
with  fraud. 

I  think  in  both  the  narcotics  area  and  the  fraud  area,  the  continua- 
tion of  the  actions  complained  of,  of  the  process  complained  of,  is 
every  day  doing  intense  damage  to  sometimes  hundreds,  sometimes 
thousands,  of  people.  It  seems  to  me  that  a  Government  that  is  going 
to  be  effective  has  to  take  what  steps  it  can  to  avoid  that  sort  of 
damage. 

If,  for  example,  a  man  is  charged  in  an  indictment  with  defraud- 
ing people  by  selling  them  something  that  really  does  not  exist,  or  is 
not  what  it  is  supposed  to  be,  and  it  is  going  to  take  6  to  9  months 
for  that  indictment  to  reach  trial  because  the  scheme  of  the  fraud 
is  very  complex,  it  seems  to  me  that  it  behooves  us — and  by  us  I 
mean  the  legislature,  the  executive,  and  I  mean  the  public — it  be- 
hooves us  to  take  what  steps  we  can  to  see  that  the  criminal  conduct 
complained  of  is  not  permitted  to  continue  simply  because  the  time 
when  the  case  can  be  tried  cannot  be  reached. 

As  I  read — and  I  forget  the  name  of  the  man 

Mr.  Blakey.  Mr.  Liebmann. 

Mr.  Broderick.  As  I  read  his  testimony,  he  was  complaining  about 
the  extension  of  executive  power  in  this  area.  It  seems  to  me  that  the 
control  over  that  is  that  a  judge  is  always  going  to  have  a  chance  to 
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review  this,  and  he  is  going  to  review  it  in  terms  of  facts  that  are 
adequate  to  support  his  action,  or  he  will  not  take  action.  If  the 
judge  does  not  take  action,  the  conduct  will  not  be  enjoined. 

Mr.  Blakey.  In  your  judgment,  are  there  adequate  protections  for 
civil  injury  in  the  civil  process? 

Mr.  Broderigk.  I  do  not  think  there  are.  I  think  civil  remedies  are 
going  to  be  available  to  some  individuals  that  have  been  defrauded; 
so  far  as  the  broad  range  of  the  public,  I  think  experience  shows  that 
most  of  them  will  never  take  action.  The  conduct  will  not  be  stayed 
by  a  single  or  a  number  of  individual  actions  against  the  actor. 

Mr.  Blakey.  From  the  point  of  view  of  civil  liberties,  do  you 
think  there  is  sufficient  protection  for  them  in  the  civil  process  as 
opposed  to  the  criminal  process? 

Mr.  Broderigk.  I  think  a  frank  answer  to  that  has  to  be  no.  I 
have  tremendous  confidence  in  the  jury  system  so  far  as  criminal  law 
is  concerned.  I  think  that  you  cannot  say  that  on  the  one  hand  and 
say,  on  the  other,  that  for  a  judge  without  a  jury  to  pass  on  some- 
thing, you  have  got  to  have  all  the  protections  that  you  have  in  a 
criminal  trial. 

Mr.  Blakey.  Would  you  have  the  right  to  a  jury  trial  if  you 
authorized  a  sentence  in  excess  of,  say,  6  months,  which  is  what  the 
limit  would  be  in  a  petty  offense  now? 

Mr.  Broderigk.  The  committee  could  provide  for  a  jury  trial  in 
proceedings  for  contempt  of  an  injunction  if  it  was  so  minded.  I 
would  have  to  consider  that  point.  I  know  that  Mr.  Leibmann  made 
the  argument  that  a  change  in  the  quantum  of  sentence,  a  limitation 
in  the  amount  of  sentence,  does  not  change  the  nature  of  the  conduct 
complained  of,  but  a  violation  of  the  injunction  is  not  itself  a  viola- 
tion of  the  criminal  staute.  If  it  is  grievous  conduct  complained  of, 
it  does  not  become  minor  because  you  put  a  limit  to  a  sentence.  But 
very  serious  conduct  is  exactly  the  kind  which  should  be  stopped 
promptly,  by  injunction  if  necessary. 

What  I  have  considered  the  great  advantage  of  the  injunctive 
process  here  is  that  it  can  be  specific  to  the  offense  complained  of. 
Of  course,  this  has  been  picked  up  by  Mr.  Leibmann  as  one  of  the 
reasons  why  he  contends  injunctions  should  not  be  permitted. 

I  think  we  are  in  an  area  where  you  have  to  balance  values,  and 
it  does  seem  to  me,  balancing  values,  that  if  the  initial  conduct  is 
sufficiently  serious,  the  criminal  process  has  begun.  It  seems  to  me 
that  there  has  to  be  a  means  in  certain  cases  for  a  continuation  of 
that  conduct  to  be  stayed  when  we  know  people  are  being  injured 
every  day  without  such  a  stay. 

I  might  say,  Senator  Hruska,  that  some  years  ago  before  this 
committee,  the  Committee  on  Federal  Legislation  of  the  New  York 
County  Lawyers'  Association,  in  fact,  recommended  that  the  injunc- 
tive process  be  considered  in  just  such  a  situation,  where  fraud  was 
involved  and  where  the  fraud  continues  after  the  criminal  process 
has  begun. 

I  am  now  on  page  5,  Senator  Hruska. 

S.  1  sets  forth  various  factors  to  be  considered  in  determining 
whether  probation  or  conditional  discharge  is  appropriate.  It  includes 
among  those  matters  the  factor  of  abuse  of  a  position  of  trust  and 
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responsibility.  Our  committee  believes  that  this  is  a  very  important 
consideration  and  it  should  be  one  of  the  factors  to  be  considered. 

I  would  only  raise  this  question — and  I  am  sure  Mr.  Blakey  has 
given  it  consideration.  But  should  this  not  also  be  a  consideration 
with  respect  to  sentence,  not  simply  with  respect  to  probation?  In 
fact,  should  not  all  the  criteria  which  are  set  forth  as  criteria  with 
respect  to  probation  also  be  criteria  and  factors  with  respect  to 
whether  there  is  to  be  a  sentence  and  whether  there  is  to  be  a  fine? 
We  have  not  touched  on  that  in  our  report.  I  do  not  believe  I 
touched  on  it  in  my  written  statement.  But  it  does  seem  to  me  that 
some  consideration  should  be  given  to  moving  the  factor  and  criteria 
provisions  under  probation,  so  that  they  not  only  apply  to  probation 
but  also  to  sentencing  and  imprisonment  and  to  fines. 

Both  S.  1  and  S.  1100  change  the  general  approach  of  our  bail- 
jumping  statutes  today  so  there  are  sanctions  against  bail  jumping 
that  will  be  directly  related  to  the  sanctions  with  respect  to  the  un- 
derlying crime  charged  when  a  man  jumps  bail.  We  believe  that  this 
is  very  important  because  without  it  a  criminal  in  a  serious  case — 
and  that  is  not  the  right  word,  because  every  case  is  serious  or 
charges  would  not  be  brought — but  a  defendant  in  a  case  where  the 
ultimate  penalty  can  be  a  very  severe  one  is  going  to  weigh  the 
severity  of  the  possible  sentence  under  the  substantive  crime  to  what 
he  can  expect  if  he  is  ultimately  caught  after  jumping  bail.  Pre- 
sumably he  will  reason  that  he  will  not  be  caught  for  some  years, 
at  which  time  the  witnesses  that  could  be  brought  together  to  prose- 
cute him  on  the  original  substantive  crime  will  no  longer  be  available 
and  the  Government  w^ill  therefore  move  under  the  bail-jumping 
statute. 

What  the  changes  in  S.  1  and  1400  would  do  is  to  equate  the  pos- 
sible penalty  for  bail  jumping  to  the  penalty  that  was  possible  for 
the  substantive  crime.  In  our  judgment,  this  will  serve  as  a  real 
deterrent  to  bail  jumping,  and  we  approve  of  it. 

We  also  approve  of  provisions  in  both  bills  that  provide  that  fines 
may  be  based  on  either  the  amount  gained  or  the  loss  caused  by  the 
criminal  conduct  of  which  the  man  has  been  convicted.  We  regard 
this  as  very  desirable.  Very  often,  there  is  no  relationship  at  all 
between  the  maximum  fines  possible  under  our  present  criminal 
statutes  and  the  loss  that  may  have  been  caused  to  some  victim  or 
the  gain  that  may  have  been  derived  from  the  crime  by  the  criminal. 

The  provisions — and  I  am  now  on  page  7 — with  respect  to  criminal 
coercion  which  appear  in  S.  1  we  regard  as  a  tremendous  improve- 
ment over  the  provisions  in  the  National  Commission  proposal,  which 
we  regarded  as  much  too  broad.  We  thought  under  the  National 
Commission's  proposal  it  would  be  possible  'for  citizens  who  w^ere 
acting  v.ith  a  sense  of  indignation  to  fall  within  a  criminal  provision. 
We  think  this  has  been  avoided  by  the  provisions  in  S.  1. 

As  we  read  S.  1,  the  criminal  coercion  section  of  it  is  essentially 
based  on  extortion  concepts.  For  there  to  be  a  crime  with  res):)ect  to 
the  criminal  coercion  section  there  must  be  threats  of  bodily  injury, 
damage  to  property,  or  threats  of  physical  confinement.  There  is  a 
broad  definition  of  property  in  section  2-8A1.  This,  as  we  would 
read  it,  would  not  apply  to  the  criminal  coercion  section,  and  pre- 
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siimably  property  under  tlie  criminal  coercion  section  would  be  more 
narrowly  defined.  We  do  regard  the  S.  1  criminal  coercion  section  as 
being  a  very  good  one. 

The  S.  1400  criminal  coercion  section  we  also  think  is  a  major  im- 
provement OA^er  the  proposals  of  the  National  Commission.  But  we 
have  certain  problems  with  it;  they  are  spelled  out  in  my  written 
statement.  We  suggest  that  if  the  S.  1400  criminal  coercion  section 
is  to  be  used,  there  is  going  to  have  to  be  some  qualification  with 
respect  to  either  an  amendment  of  that  section  in  various  respects, 
or  at  least  a  spelling  out  in  the  legislative  histoiy  of  just  exactly 
what  it  meant. 

For  example,  there  is  a  very  broad  definition  of  property  in  S. 
1400  and  that  does  not  seem  to  be  limited  for  the  purposes  of  the 
criminal  coercion  section;  we  believe  it  should  be. 

S.  1400  prohibits  threats  which  impair  the  reputation  or  credit  of 
another  "unjustifiably."  "Unjustifiably"  is  also  used  to  limit  the  cov- 
erage of  threats  to  take  or  to  withhold  official  action.  Now,  here  we 
assume  that  it  would  be  deemed  to  be  justifiable  if  the  facts  that 
were  going  to  be  revealed  or  the  action  that  was  sought  was  related 
to  a  bona  fide  dispute.  But  here  we  think  there  has  to  be  something 
spelled  out  in  legislative  history,  or  a  limitation  by  an  amendment, 
to  uuikc  this  clear. 

Section  1400  prohibits,  and  makes  criminal,  threats  to  accuse  any 
l)erson  of  a  crime  or  to  expose  a  secret  or  publicize  an  asserted  fact, 
whether  true  or  false,  tending  to  subject  a  person  t-o  hatred,  contempt, 
or  ridicule. 

Now,  this  is  not  limited  by  the  adverb  "unjustifiably."  Now,  we 
assume  here  again  that  the  accusation  would  be  that  a  crime  was 
committed  or  that  facts  occurred  which  an  ordinary  person  would 
instantly  recognize  to  be  criminal,  for  the  section  to  apply.  We  would 
again  think  here  that  there  should  be  some  clarification  in  the  lan- 
guage itself  or  something  in  tlie  legislative  history  to  make  it  clear 
that  this  is  so :  that  the  allegations  have  to  be  of  a  crime  or  of  facts 
that  obviously  constitute  a  crime  and  not,  for  example,  the  facts  that 
might  constitute  a  crime. 

Now,  S.  1400  does  not  have  in  it  something  which  was  in  the 
National  Commission  draft,  which  is  an  affirmative  defense  of  good 
faith.  We  think  if  the  In-oadei-  language  of  S.  1400  is  used, 
rather  than  S.  1,  that  this  affirmative  defense  should  be  restored.  We 
feel  that  it  should  be  restored  in  the  way  of  an  exclusion,  so  that  the 
bui'den  is  not  on  the  defendant  to  prove  his  good  faith. 

I  am  now  on  page  10,  Senator  Hruska. 

In  the  area  of  insanity  as  a  defense,  our  committee  prefers  the 
approach  of  S.  1400.  We  feel  quite  strongly  that  the  insanity  de- 
fense should  really  be  abolished.  I  think  this  has  been  recommended — 
to  this  Committee  by  other  Bar  Association  committees.  This  recom- 
mendation, at  least  to  some  considerable  extent,  is  adopted  in  S.  1400 
which  provides  that  insanity  is  a  defense  only  insofar  as  it  negates 
the  intent  that  is  required  for  the  commission  of  the  offense. 

I  am  now  on  page  11,  Senator. 

Here  we  differ  with  the  provisions  of  S.  1.  S.  1  would  require  the 
prosecutor  to  make  recommendations  as  to  sentencing.  S.  1400,  as  we 
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read  it,  does  not  contain  such  a  provision.  "We  believe  that  a  require- 
ment of  i-ocommendations  by  the  prosecutor  at  sentencing  is  inap- 
propriate. 

We  think,  in  the  first  place,  it  detracts  from  the  role  of  the  court. 
The  court  is  responsible  for  sentencing.  If  the  prosecutor  in  every 
case  makes  recommendations,  the  court  is  going  to  come  to  rely  on 
tlie  prosecutor,  and  we  are  going  to  be  moving  the  sentencing  respon- 
sibility from  the  judiciary  to  tlie  executive.  I  think  this  is  wrong. 

I  tliink  that  when  we  do  that,  when  we  require  the  prosecutor  to 
T-ecommend  sentences  in  criminal  cases,  we  put  too  much  pressure 
on  a  prosecutor.  My  own  view  of  the  prosecutor  is  that  he  is  a  pro- 
fessional doing  a  professional  job,  and  that  job  is  analyzing  whether 
a  crime  has  been  committed;  if  he  finds  that  it  has  been  committed, 
presenting  it  to  the  court  and  the  jury;  and  then  his  function  by  and 
large,  with  one  exception,  should  be  finished.  The  exception  is  that 
he  should  bring  to  the  attention  of  the  court  at  the  time  of  sentenc- 
ing any  facts  that  he  has  in  his  possession  which  cut  either  way, 
which  would  tend  to  persuade  the  court  to  a  more  severe  sentence, 
or  would  tend  to  minimize  the  sentence. 

But  I  think  he  should  cease  to  be  an  advocate  once  the  jury  has 
come  in  with  a  guilty  or  an  innocent  verdict.  Of  course,  he  will  con- 
tinue to  be  an  advocate  in  the  appellate  ]Drocess,  but  insofar  as  his 
role  in  the  indictment,  trial  and  sentencing  process  is  concerned,  that 
should  end,  except  for  informational  purposes,  after  the  jury  comes 
back. 

Mr.  Blakey.  If  the  defendant  has  speaking  for  him  in  the  sentenc- 
ing process  his  own  counsel,  urging,  obviously,  leniency,  who  speaks 
for  society? 

Mr.  Broderick.  I  have  no  question  but  that  the  prosecutor  is  there 
correcting  any  misstatement  by  the  defense  counsel  and  making  sure 
that  the  presentation  to  the  court  is  a  full  and  fair  presentation.  I 
would  not  want  to  have 

Mr.  Blakey.  Should  that  not  also  be  true  in  the  trial  process  as 
well? 

Mr.  Broderick.  Yes. 

Mr.  Blakey,  I  am  trying  to  distinguish  between  the  role  that  you 
are  casting  in  the  trial  process  as  opposed  to  the  sentencing  process. 

J^n'itod  States  v.  Berger  says  they  should  strike  fair  blows  not 
foul  blows.  I  wonder  if  that  should  not  be  the  same  in  the  sentencing 
as  it  is  in  the  trial  process?  We  have  prosecutors  today  participating 
in  the  sentencing  process  in  capital  cases — at  least  we  did. 

Would  you  object  to  that  kind  of  role,  arguing  before  the  jury  the 
appi'opriateness  of  the  death  penalty,  putting  aside  for  a  moment 
whether  the  penalty  itself  is  appropriate? 

Mr.  Broderick.  I  have  not  thought  of  it  in  that  context,  Mr. 
Blakey.  I  certainly  think  the  prosecutor  has  to  be  in  the  picture  to 
l)e  a  balance  against  the  presentation  of  the  defense  counsel.  I  think 
your  question  has  to  make  me  pull  up  short  and  say  that  I  would 
■  characterize  liim  as  an  advocate  even  in  the  sentencing  process  but 
not  as  a  judge. 

When  you  make  the  recommendation,  you  are  going  one  step  be- 
yond advocacy.  You  are  saying  that  this  "man,  on  these  facts,  in  my 
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experience,  should  have  10  years.  I  just  do  not  think  that  this  is  the 
role  of  a  prosecutor.  I  think  this  is  the  judge's  role;  this  is  something 
which  the  prosecutor  should  not  be  burdened  with.  I  would  not  pro- 
hibit the  prosecutor  from  making  a  recommendation,  because  there 
might  be  certain  cases  where  it  is  necessary  for  him  to  make  a  recom- 
mendation because  of  a  particular  set  of  facts.  I  certainly  do  not 
believe  that  it  should  be  a  requirement  that  he  make  a  recommenda- 
tion. 

Mr.  Blakey.  Would  you  have  any  objection  to  the  type  of  process 
that  might  be  involved  as  follows:  Supi30se  that  the  Department  of 
Justice  computer  takes  profiles  of  the  average  defendant  convicted 
under  each  offense,  and  the  prosecutor  then  gave  the  judge  at  the 
time  of  sentencing  the  range  of  sentences  in  a  normal  case  com- 
mitted under  similar  circumstances  by  persons  of  a  similar  socio- 
economic background  and  intelligence  level,  et  cetera.  The  judge 
would  frankly  get  information  in  every  case  from  a  prosecutor  as  to 
what  the  range  of  sentences  should  be  for  this  offense  in  a  nonaggra- 
vated  context  or  in  an  aggravated  context,  as  applicable. 

Mr.  Broderick.  I  have  no  problem  with  that,  Mr.  Blakey.  In  my 
own  experience,  I  had  one  extended  prosecution  that  lasted  for  4 
months,  involving  a  bank  fraud.  The  judge  in  that  case  called  on  the 
prosecutor  and  the  defense  counsel  to  accumulate — to  gather  just 
such  information  and  to  present  it  to  him.  I  thought  at  the  time  that 
it  was  too  bad  that  more  judges  did  not  do  that. 

Mr.  Blakey,  Should  that  not  be  routinely  done  by  the  Department 
in  all  cases? 

Mr.  Broderick.  I  would  have  no  problem  at  all  with  that  in  a 
case  where  it  was  needed.  I  think  it  would  be  desirable  in  appropri- 
ate cases.  But  I  think  it  should  also  be  made  available  to  defense 
counsel. 

Mr.  Blakey.  Of  course.  Would  not  the  provision  requiring  the 
recommendation — ^if  the  recommendation  is  understood  in  this  sense — 
bring  that  back? 

Mr.  Broderick.  No,  I  think  when  you  have  a  compulsory  recom- 
mendation it  goes  beyond  what  you  are  suggesting.  You  are  talking 
about  an  information-gathering  process. 

Mr.  Blakey.  If  you  took  out  the  word  "recommendation"  and 
adopted  a  w^ord  that  would  have  the  prosecutor  bring  this  informa- 
tion ? 

Mr.  Broderick.  I  think  that  would  be  highly  desirable. 

I  also  spell  out  in  my  statement  various  problems  that  I  see  where 
there  is  a  discretionary  role  played  by  the  prosecutor.  Pressures  of 
all  sorts  can  be  brought  to  bear  on  him,  and  I  think  this  is  unde- 
sirable. 

On  page  12,  Senator. 

S.  1  authorizes  damage  suits  by  Government  against  private  par- 
ties on  account  of  various  types  of  criminal  conduct.  My  committee 
supports  this  concept,  but  I  would  like  to  suggest  one  modification. 

If  it  is  a  damage  suit  which  stems  from  an  action  by  a  public 
officer  or  a  public  employee  of  any  sort,  I  think,  and  my  committee 
recommends,  that  the  action  should  be  against  the  agency  involved 
and  not  against  the  law  enforcement  officer  or  other  public  employee. 
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Anyone  wlio  has  Tbeen  involved  with  the  administration  of  a  law  en- 
forcement agency  knows  that  the  principal  administrative  problem  is 
not  excessive  activity  on  the  part  of  the  people  under  supervision  but 
the  converse — are  they  doing  enough?  Are  they  doing  their  job? 

I  would  think  that  it  would  be  highly  undesirable  to  have  legisla- 
tion which  would  have  an  inevitable  tendency  to  discourage  law  en- 
forcement officers  from  taking  proper  law  enforcing  action.  The  in 
terrorem  effect  of  the  constant  possibility  of  a  damage  suit  against 
an  officer,  individually,  can  really  deter  effective  law  enforcement  by 
discouraging  people  in  questionable  situations  where  the  public  in- 
terest is  invohed  to  take  action  that  should  be  taken. 

It  seems  to  me  in  the  case  of  a  law  enforcement  officer,  if  a  damage 
suit  is  to  be  brought — and  I  think  that  it  should — I  think  there 
should  be  a  provision  that  it  can  be  brought — it  should  be  brought 
against  the  agency.  This  gives  the  agency  control  of  the  situation.  It 
points  out  to  the  agency  where  remedial  steps  must  be  taken  within 
the  agency  to  correct  unlawful  conduct  in  the  future.  If  there  is 
pai'ticular  wrongdoing  on  the  part  of  an  individual,  the  agency  can 
always  take  disciplinary  action  against  him. 

But  it  can  also  take  the  position  that  certain  types  of  actions  are 
necessary,  should  be  taken,  notwithstanding  the  fact  that  a  damage 
suit  has  been  brought  and  the  in  terrorem  effect  of  these  damage 
suits  will  not  be  there. 

From  the  point  of  Adew  of  the  claimant,  of  course,  it  would  seem 
to  me  that  it  would  be  desirable  to  bring  suit  against  the  agency 
and  not  the  individual,  because  the  agency  is  always  going  to  be  able 
to  meet  a  damage  claim,  wdiereas  an  individual  often  cannot. 

In  conclusion.  Senator  Hruska,  I  would  like  to  say  again  that  I 
believe  you  have  done  a  very  fine  job  in  bringing  the  proposed  new 
criminal  code  to  the  point  that  it  is  today.  I  would  suggest  that  once 
the  work  on  this  code  is  completed  attention  be  turned  to  the  pro- 
cedural aspects  of  law  enforcement.  I  think  that  while  that  has  come 
up  incidentally  in  the  development  of  the  new  criminal  code,  it  has 
been  incidental,  and  that  the  work  has  been  largely  concerned  w'ith 
substantive  criminal  law. 

I  do  not  think  that  they  shoidd  have  been  mixed.  I  think  that 
their  separation  was  desirable.  But  I  think  once  the  work  on  this 
new  criminal  code  has  been  completed  the  suggestion  in  S.  1  that 
there  be,  in  effect,  a  permanent  commission,  is  a  good  one,  and  that 
commission,  I  think,  should  turn  its  attention  to  the  procedural 
aspects. 

Senator  IIruska.  Thank  you  very  much,^  Mr.  Broderick. 

It  has  been  gratifying,  as  we  have  proceeded  from  a  commission 
status  to  a  legislative  status,  to  see  the  response  and  the  interest  ex- 
pressed by  the  various  seginents  of  the  bar.  Your  association  has 
been  useful  in  both  connections,  and  we  especially  appreciate  this 
most  recent  contribution. 

Mr.  Broderick.  Thank  you  very  much,  Senator. 

Senator  Hruska.  Thank  you,  sir. 

Our  next  witness  will  be  Professor  Levinson  of  the  Law  Center  of 
the  University  of  Florida. 

We  welcome  you  here,  Professor. 


5951 

Mr.  Levinson.  Thank  you. 

Senator  Hruska.  Your  statement  will  be  placed  into  the  record  in 
toto,  and  you  may  proceed  in  your  own  fashion,  to  read  or  to  high- 
light the  testimony  that  you  will  give. 

[The  statement  of  L.  Harold  Levinson  follows :] 

Statement  on  Capital  Punishment  Prepared  fob  Presentation 
ON  June  13,  1973,  by  L.  Harold  Levinson  '■ 

1.  introduction 

It  is  a  privilege  to  appear  in  response  to  your  invitation  to  discuss  the  capital 
punishment  proposals  in  S.  1  and  S.  1401. 

My  statement  reflects  my  own  personal  views,  and  should  not  be  attributed 
to  any  other  person,  nor  to  any  institution. 

2.    SUMMARY     STATEMENT     OF    POSITION 

May  I  briefly  summarize  my  position. 

First,  I  believe  capital  punishment  does  have  an  appropriate  place  in  our 
system  of  criminal  justice,  provided  the  system  can  be  made  to  satisfy  certain 
standards  of  reliability,  equality  and  fairness. 

Second,  I  find  support  for  my  position  in  the  United  States  Supreme  Court 
decision  in  Furman  v.  Georgia. 

Third,  the  Florida  Capital  Punishment  statute  which  was  enacted  in  Decem- 
ber 1972  is,  in  my  opinion,  an  unsatisfactory  response  to  the  Furman  decision. 

Fourth,  the  capital  punishment  proposals  being  considered  by  this  subcom- 
mittee, S.  1  and  S.  1401,  are  also  unsatisfactory  responses  to  the  Furman 
decision. 

Finally,  I  recommend  fundamental  revision  of  the  proposals. 

3.    APPROPRIATENESS  OF  CAPITAL  PUNISHMENT  IF  THE  SYSTEM  IS  SUITABLE 

The  philosophical  debate  for  and  against  capital  punishment  has  raged  for 
thousands  of  years.  This  subcommittee  has  received  a  summary  of  the  contend- 
ing arguments  in  the  Report  of  the  National  Commission  to  Reform  the  Federal 
Criminal  Law  (page  310)  and  in  the  accompanying  Working  Papers  (pages 
1347  to  1376). 

More  recently,  during  the  latter  part  of  1972,  I  heard  debates  on  both  sides 
of  the  question,  as  witnesses  appeared  before  the  Florida  Governor's  Committee 
to  Study  Capital  Punishment.  Each  of  the  four  law  schools  in  Florida  desig- 
nated at  least  one  faculty  members  to  serve  as  legal  advisor  to  the  Committee, 
and  I  was  designated  by  the  University  of  Florida.  We  held  hearings  through- 
out the  State  of  Florida,  from  Pensacola  to  Miami.  At  each  hearing,  part  of 
the  time  was  allocated  to  testimony  from  invited  experts,  many  of  them  of 
national  stature,  while  the  remainder  of  the  time  was  available  to  citizens,  who 
were  encouraged  to  walk  in  and  express  their  opinions.  We  held  a  special  hear- 
ing at  Raiford  State  Prison,  where  we  interviewed  a  number  of  inmates  who 
had  been  on  Florida's  death  row  until  rendition  of  the  Furman  decision. 

Having  heard  the  debates  and  read  a  sampling  of  the  vast  literature.  I  am 
left  in  almost  the  same  state  of  uncertainty  as  before.  Neither  side  of  the 
philosophical  controversy  has  convinced  me.  I  have  the  hunch  that  the  possi- 
bility of  capital  punishment  is  a  more  efi'ective  deterrent  than  other  types  of 
deterrents,  for  some  potential  criminals,  as  regards  some  potential  criminal 
acts  they  may  be  tempted  to  perpetrate,  on  some  occasions.  Further,  my  hunch 
tells  me  that  the  possibility  of  capital  punishment  tends  to  strengthen  the 
confidence  of  citizens  in  general,  and  law  enforcement  officers  in  particular,  in 
our  system  of  justice ;  and  that  the  possibility  of  capital  punishment  will  there- 
fore reduce  the  extent  to  which  citizens  and  law  enforcement  officers  are 
tempted  to  resort  to  self-help  in  response  to  criminal  conduct. 

If  these  hunches  are  sound,  capital  punishment  offers  some  significant  bene- 
fits to  society.  But  these  benefits  are  purchased  at  a  cost,  and  we^  cannot  expect 
fo  receive  the  benefits  unless  we  pay  the  cost.  If  it  turns  out  that  the  cost  is 


1  Professor  of  Law,  University  of  Florida,  Gainesville,  Fla. 


5952 

higher  than  we  are  prepared  to  pay,  we  must  do  without  the  benefits  which 
capital  punishment  would  produce. 

What  are  the  costs?  Partly,  of  course,  the  costs  are  reflected  in  dollars  and 
cents.  The  financial  costs  of  conducting  the  special  proceedings  in  capital  cases 
are  extremely  high,  even  under  prevailing  notions  of  procedure.  Could  these 
funds  be  better  spent  by  employing  more  police  oflicers  to  patrol  the  streets  and 
prevent  future  crimes — or  by  improving  social  conditions  in  slum  areas  which 
are  the  breeding  grounds  of  crime? 

But  apart  from  financial  costs,  we  risk  incurring  other  costs,  such  as  the 
cost  of  offending  our  own  deeply  held  values.  If  our  system  of  capital  punish- 
ment is  carried  out  in  such  a  manner  as  to  cause  serious  affront  to  our  notions 
of  decency  and  fair  play,  this  affront  must  be  considered  as  a  cost,  perhaps  a 
prohibitive  cost,  tending  to  persuade  us  that  capital  punishment  is  not  worth 
buying  at  such  a  price. 

The  question  then  becomes,  not  whether  I  favor  capital  punishment,  but 
whether  I  can  anticipate  that  the  benefits  of  capital  punishment  can  be  pur- 
chased for  society  without  excessive  cost.  Again,  I  can  only  resort  to  a  hunch, 
which  tells  me  that  we  can  indeed  purchase  the  benefits  at  an  acceptable  cost. 
We  can,  but  we  have  not  yet  developed  a  plan  for  doing  so.  Development  of 
such  a  plan  is  the  challenge  I  find  in  the  Supreme  Court's  decision  in  Funnan 
V.  Georgia. 

4.    ANALYSIS    OF    FUBMAN    V.    GEORGIA 

The  Fiirman  decision  is  both  challenging  and  inspirational.  It  is  challenging 
because  it  leaves  open  the  theoretical  possibility  that  some  type  of  capital 
punishment  system  may  be  found  constitutional.  In  terms  of  my  previous  dis- 
cussion. I  interpret  Furnian  as  challenging  us  to  develop  an  acceptable  cost  at 
which  to  purchase  the  benefits  of  capital  punishment,  if  we  want  those  benefits. 
And  Fiirmnn  is  also  inspirational  because,  in  my  view,  it  contains  implications 
not  only  for  capital  punishment  but  also  for  the  entire  system  of  criminal 
justice.  Since  capital  punishment  is  the  penalty  of  unique  and  ultimate  .severity, 
let  us  by  all  means  use  it  as  the  first  place  for  refining  our  system  ;  but  let  us 
not  stop  there — let  us  refine  the  entire  system,  in  non-capital  as  well  as  capital 
cases. 

Shortly  after  the  Fiirman  decision  was  rendered,  Governor  Askew  appointed 
the  Governor's  Committee  to  Study  Capital  Punishment.  Five  law  professors, 
including  myself,  served  as  the  legal  advisors  to  the  Committee.  We  prepared 
a  memorandum  analyzing  the  Furnion  decision,  and  recommending  n  course  of 
action.  Our  memorandum  was  subsequently  published  in  the  Journal  of 
Critninal  LaiV  and  Criminologif,  and  a  reprint  of  that  publication  is  attached  as 
Appendix  A  to  these  remarks.  May  I  briefly  summarize. 

We  noted  that  Fiir^iau  was  decided  by  a  vote  of  five  to  foxir.  This  oirnnn- 
stance  had  led  some  other  commentators  to  speculate  that  the  four  Justices 
who  dissented  in  Furman  would  continuet  to  vote  in  favor  of  capital  puni-^h- 
ment  in  all  future  cases,  and  that  capital  punishment  could  therefore  be  rein- 
stated if  at  least  one  of  the  five  Justices  of  the  Furmnn  majority  could  be  con- 
vinced in  a  future  case  to  vote  in  favor  of  some  capital  punishment  statute 
distinguishable  from  those  at  issue  in  Fiiriiuni.  We  pointed  out,  in  response, 
that  some  or  all  of  the  four  Justices  who  dissented  In  Furman  are  likely  to 
re.spect  the  precedent  established  in  Furman.  Thus,  it  is  unlikely  that  the  vote 
of  five  to  four  will  be  repeated  in  future  Supreme  Court  litigation  involving 
capital  punishment. 

Next,  our  memorandum  developed  the  view  that  the  requirements  of  the 
Furman  decision  would  prohal)ly  not  l)e  satisfied,  eitlier  by  a  statute  providing 
mandatory  capital  punishment,  or  by  a  statute  providing  detailed  guidelines  for 
jury  determination  of  mercy.  An  acceptable  system  would  necessarily  include 
provisions  designed  to  eliminate,  as  far  as  humanly  possible,  the  risk  of  arbi- 
trary, freakish  or  discriminatory  decisions  in  capital  cases,  not  only  in  the  jury 
function,  but  at  all  stages  of  the  process  where  substantial  discretion  existed, 
including  executive  clemency,  jury  discretion  to  convict  of  lesser  offenses,  and 
plea  bargaining  to  lesser  offenses. 

We  interpreted  Furman  and  other  recent  Supreme  Court  decisions  as  strong 
indications  that  the  Court  was  ready  to  require  fundamental  changes  in  our 
entire  system  of  criminal  justice  and  corrections,  whether  or  not  the  reinstate- 
ment of  capital  punishment  was  attempted. 
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_  We  recommended  that  a  comprehensive  study  of  our  entire  system  of  criminal 
justice  and  corrections  be  commissioned  and  undertaken,  and  that,  pending 
completion  of  the  comprehensive  study,  no  attempt  be  made  to  reinstate  capital 
punishment  in  Florida. 

Today,  my  interpretation  of  the  Fumian  decision  is  essentially  the  same  as  it 
was  a  few  months  ago,  when  I  participated  in  writing  that  memorandimi.  One 
additional  aspect  of  the  Furman  decision  has  been  brought  to  my  attention  since 
then,  tending  to  strengthen  the  view  that  the  Supreme  Court  is  unlikely  to 
approve  any  capital  punishment  statute,  unless  in  context  of  fundamental 
changes  in  the  system. 

On  the  same  day  that  Furman  was  decided,  the  Supreme  Court  issued  dozens 
of  memorandum  decisions,  on  the  basis  of  Furman,  vacating  death  sentences 
imposed  by  numerous  state  courts.  Attached  to  this  statement,  as  Appendix  B, 
is  an  analytical  listing  of  these  memorandum  cases.  The  listing  was  prepared  by 
the  N.A.A.C.P.  Legal  Defense  and  Educational  Fund,  Inc.,  and  was  included  in 
their  brief,  as  amicus  curiae,  filed  in  the  Supreme  Court  of  Florida  in  April, 
1973,  in  the  case  testing  the  validity  of  the  new  Florida  Capital  Punishment 
statute.  This  listing  points  out  that  the  United  States  Supreme  Court  rendered 
memorandum  decisions  on  the  same  day  as  Furman,  vacating  death  sentences 
which  had  been  imposed  under  each  of  seven  types  of  statutes:  (1)  the  de- 
fendant was  sentenced  to  death  by  a  jury  which  had  a  choice  between  death  and 
prison  confinement;  (2)  the  death  penalty  was  mandatory  unless  the  jury 
recommended  mercy;  (3)  the  sentence  was  life,  unless  the  jury  recommended 
death;  (4)  the  defendant  was  sentenced  to  death  by  a  judge  following  a  plea 
of  guilty;  (5)  the  defendant  waived  jury  trial,  and  was  tried  and  sentenced  to 
death  by  a  judge;  (6)  the  jury  could  make  a  binding  recommendation  of  death, 
but  a  recommendation  of  mercy  could  be  overridden  by  a  judge;  and  (7)  the 
jury  could  make  a  binding  recommendation  of  mercy,  but  a  recommendation  of 
death  could  be  overridden  by  a  judge.  All  of  these  sentencing  systems  were 
invalidated  on  the  same  day  Furman  was  decided. 

The  analysis  of  these  memorandum  decisions  reinforces  the  view  that  Furman 
requires  more  than  simply  a  reform  of  the  sentencing  process.  To  repeat  a 
phrase  from  the  memorandum  we  prepared  for  the  Governor's  Committee,  an 
acceptable  system  would  necessarily  include  provisions  designed  to  eliminate, 
as  far  as  humanly  possible,  the  risk  of  arbitrary,  freakish  or  discriminatory 
decisions  at  all  stages  of  the  process  where  substantial  discretion  exists.  And, 
once  such  a  system  has  been  designed,  we  will  be  in  a  position  to  see  how 
much  risk  remains  because  of  our  inability  to  eliminate  it,  and  we  will  then 
have  to  decide  whether  we  dare  maintain  that  element  of  risk  as  an  essential 
cost  of  a  system  of  capital  punishment,  or  whether,  on  the  other  hand,  the 
risk  is  so  high  as  to  make  capital  punishment  an  unacceptable  feature  of  our 
system. 

5.  Florida's  legislative  response  to  furman 

During  recent  years,  Florida  has  provided  national  leadership  in  a  number  of 
areas.  We  pioneered  in  adopting  the  American  Bar  Association  Standards  of 
Criminal  Justice.  We  enacted  a  Government  in  the  Sunshine  Law. 

We  also  led  the  nation  by  becoming  the  first  state  to  enact  a  capital  punish- 
ment statute  after  the  Furman  decision.  Unfortunately.  I  must  urge  yon  not  to 
follow  Florida's  leadership  in  that  matter.  In  my  opinion,  the  new  Florida 
capital  punishment  statute  is  an  unsatisfactory  response  to  the  Furman 
decision. 

The  full  text  of  the  statute  is  attached  as  Appendix  C  to  this  statement. 
Another  attachment.  Appendix  D,  reproduces  a  critique  co-authored  by  Pro- 
fessor Charles  Ehrhardt  and  myself,  which  was  recently  published  in  the 
Journal  of  Criminal  Law  and  Criminology,  as  a  companion  piece  to  the  memo- 
randum in  which  the  five  law  professors  analyzed  the  Furman  decision. 

A  test  case  is  now  pending  in  the  Supreme  Court  of  Florida,  in  which  the 
constitutionality  of  the  new  statute  is  squarely  at  issue.  The  Court  heard  oral 
argument  on  April  24,  and  a  decision  may  be  rendered  at  any  time.  As  soon  as  I 
receive  a  copy  of  the  decirfon,  I  will  send  it  to  this  subcommittee,  as  a  supple- 
ment to  the  present  statement. 

In  brief,  the  new  statute  provides  a  bifurcated  trial  in  capital  cases.  The 
sentencing  proceeding  is  heard  by  the  same  judge  and  jury  who  determined  the 
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question  of  guilt.  The  jury's  function  is  advisory  only,  and  their  recommenda- 
*^ion  does  not  bind  the  judge.  The  statutory  list  of  aggravating  and  mitigating 
circumstances  must  be  considered  in  the  sentencing  proceeding,  and  if  the  judge 
imposes  the  death  penalty,  he  must  support  his  decision  by  findings  concerning 
these  circumstances,  including  a  finding  that  suflScient  aggravating  circum- 
stances exist,  and  that  sufficient  mitigating  circumstances  do  not  exist  to  out- 
weigh the  aggravating  circumstances.  A  death  sentence  is  automatically  re- 
viewed by  the  Supreme  Court  of  Florida. 

If  the  death  penalty  is  not  imposed  on  a  defendant  found  guilty  of  a  capital 
felony,  he  must,  under  the  new  law,  serve  at  least  25  years  of  imprisonment 
before  becoming  eligible  for  parole. 

In  our  law  review  article,  Professor  Ehrhardt  and  I  criticize  the  new  statute 
on  a  number  of  grounds. 

First,  the  statutory  list  of  aggravating  and  mitigating  circumstances  includes 
some  vague  language,  and  the  process  by  which  mitigating  circumstances  are 
weighed  against  aggravating  circumstances  seems  to  leave  excessive  discretion. 

Second,  the  transfer  of  ultimate  life-or-death  authority  from  the  jury  to  the 
judge  does  not  help  make  the  statute  constitutional.  Thus,  no  constitutional  gain 
arises  from  adopting  this  policy  which  has  been  rejected  by  the  vast  majority 
of  jurisdictions. 

Third,  the  scope  of  appellate  review  by  the  Supreme  Court  of  Florida  is 
unclear.  Thus,  the  uncertainties  in  the  statutory  procedures  for  the  trial  court 
are  compounded  by  uncertainties  in  the  scope  of  appellate  review. 

Fourth,  the  statute  makes  no  attempt  to  reduce  the  scope  of  discretion  any- 
where in  the  system  except  at  the  sentencing  function.  Thus,  the  statute  fails  to 
respond  adequately  to  the  Ftirman  decision,  insofar  as  we  interpret  that  case 
as  requiring  the  elimination,  as  far  as  humanly  possible,  of  the  risk  of  arbitrary, 
freakish  or  discriminatory  decisions  at  all  stages  of  the  process  where  sub- 
stantial discretion  exists. 

Fifth,  the  25-year  no-parole  provision  puts  pressure  on  the  pardon  and  com- 
mutation power  of  the  executive,  and  emphasizes  the  need,  as  yet  unfulfilled, 
for  executive  development  of  guidelines  for  the  exercise  of  clemency.  This 
provision  also  raises  serious  penological  questions,  in  view  of  the  undisputed 
testimony  heard  by  the  Governor's  Committee  from  responsible  Florida  correc- 
tions officials,  to  the  effect  that  by  the  time  an  inmate  has  been  imprisoned  for 
as  long  as  twenty  years,  he  is  likely  to  be  either  a  vegetable  or  a  maniac,  and 
in  any  event  hardly  fit  for  release. 

Our  article  describes  the  hasty  drafting  of  the  bill  after  the  Governor's  Com- 
mittee had  reached  the  basic  policy  decision  in  favor  of  capital  punishment. 
The  bill  was  amended  on  the  floor  of  each  house,  and  then  went  through  drastic 
changes  in  a  late  night  session  of  a  conference  committee.  It  was  approved 
next  day  by  a  legislature  anxious  to  end  its  special  session. 

6.    CRITIQUE   OF  CAPITAL   PUNISHMHNT   PROPOSALS   IN    S.    1    AND   S.    1401 

Two  bills  have  been  submitted  for  comment:  S.  1  (introduced  January  4, 
1973)  and  S.  1401  (introduced  March  27,  1973). 

S.  1  provides  that  the  court  and  jury  (if  any)  shall  be  guided  by  aggravating 
and  mitigating  circumstances  listed  therein,  and  that  the  court  shall  not  impose 
a  sentence  of  death  unless  the  jury  returns  a  unanimous  verdict  that  the 
sentence  should  be  death.  The  list  of  aggravating  and  mitigating  circumstances 
is  for  guidance  only,  and  no  findings  are  required.  The  presence  or  absence  of 
any  of  these  circumstances  does  not  compel  decision  one  way  or  the  other,  but 
merely  provides  guidance.  This  system  vests  as  much  discretion  in  the  court 
and  jury  as  was  condemned  in  Furman,  and  is  clearly  invalid  under  that 
decision. 

S.  1401  provides  a  tighter  .system.  The  bill  contains  lists  of  aggravating  and 
mitigating  circumstances.  A  .special  verdict  must  be  rendered,  setting  forth 
findings  as  to  the  existence  or  nonexistence  of  each  of  the  aggravating  and 
mitigating  circumstances.  The  burden  of  establishing  aggravating  circumstances 
is  on  the  government,  while  the  burden  of  establishing  mitigating  circumstances 
is  on  the  defendant.  Disclosure,  rebuttal  and  argument  are  assured.  If  the 
special  verdict  finds,  by  a  preponderance  of  the  information,  that  one  or  more 
aggravating  circumstance  exists,  and  that  no  mitigating  circumstances  exist. 
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the  court  shall  sentence  the  defendant  to  death.  If  no  aggravating  circumstances 
are  found  to  exist,  or  if  one  or  more  mitigating  circumstances  exist,  the 
sentence  shall  not  be  death. 

The  wording  of  the  aggravating  and  mitigating  circumstances  is  sharper 
than  in  the  Florida  statute.  Thus,  one  of  the  mitigating  circumstances  in 
S.1401  is  that  the  defendant  was  "under  the  age  of  eighteen."  The  Florida 
equivalent  is  merely  "the  age  of  the  defendant."  As  another  example,  one  of 
the  aggravating  circumstances  in  S.1401  is  that,  "in  the  commision  of  the 
offense  the  defendant  knowingly  created  a  grave  risk  of  death  to  another 
person  in  addition  to  the  victim  of  the  offense."  The  Florida  equivalent  is: 
"The  defendant  knowingly  created  a  great  risk  of  death  to  many  persons." 

The  bill  makes  no  provision  for  appellate  review  of  the  sentence.  The  scope 
of  appellate  review  may  therefore  be  uncertain. 

In  general,  S.  1401  goes  far  in  providing  statutory  standards,  so  as  to  reduce 
the  scope  of  discretion  in  sentencing.  I  personally  question  some  of  the  policy 
choices  which  went  into  drafting  the  aggravating  and  mitigating  circumstances. 
For  example,  I  have  difl3culty  understanding  why  aggravating  circumstances 
include  the  fact  that  the  victim  was  President  or  Vice-President  of  the  United 
States,  or  a  Justice  of  the  Supreme  Court,  or  a  federal  law  enforcement  officer, 
or  an  employee  of  a  United  States  penal  or  correctional  institution ;  if  any 
distinction  is  made  by  reason  of  the  status  of  the  victim,  why  not  also  include 
district  court  judges,  who  are  much  more  likely  to  be  exposed  to  violence  than 
are  Supreme  Court  Justices?  But  these  policy  choices  are  minor  aspects  of  the 
bill. 

My  major  difficulty  with  S.  1401  is  that  it  deals  only  with  sentencing.  My 
position,  stated  previously,  is  that  Fvrman  calls  for  much  more  than  a  tighten- 
ing of  sentencing.  It  calls  for  an  overhaul  of  the  entire  system,  so  as  to  elimi- 
nate, as  far  as  humanly  possible,  the  risk  of  arbitrary,  freakish  and  dis- 
criminatory decisions  at  all  stages  of  the  process  where  substantial  discretion 
exists.  And,  once  we  have  done  this,  it  calls  for  a  sober  consideration  of  the 
costs  which  society  would  have  to  pay,  in  order  to  get  the  benefits  of  capital 
punishment — and  these  costs  include  the  residual  amount  of  the  risk  of 
arbitrariness,  etc.,  which  would  remain  in  the  system  after  we  eliminate  as 
much  risk  as  humanly  possible. 

S.  1401  does  not  deal  with  plea  bargaining,  with  jury  discretion  to  con- 
vict of  lesser  offenses,  with  executive  clemency,  with  the  exercise  of  prosecu- 
tor's discretion,  with  the  grand  jury,  with  the  availability  and  sufficiency  of 
defense  counsel  beyond  the  existing  levels  of  service.  Until  these  and  other 
items  are  frankly  treated  in  a  legislative  proposal,  how  can  we  begin  to  de- 
termine whether  capital  punishment  can  be  bought  at  an  acceptable  cost? 

7.      RECOMMENDATIONS — FUNDAMENTAL   REVISION    OF   PROPOSALS 

My  recommendation  is  simply  that  you  return  to  the  drawing  board,  with  a 
larger  view  of  what  a  capital  punishment  statute  should  try  to  accomplish. 

I  have  only  the  greatest  respect  for  the  distinguished  committee  and  staff 
members  who  drafted  these  proposals.  The  massive  proposals  to  reform  the 
federal  criminal  code  have  been  under  consideration  for  many  years,  and  in 
most  respects  I  am  sure  these  proposals  reflect  the  mature  judgment  of  the 
experts.  But  the  Furman  decision  intervened  at  a  relatively  late  stage  of 
the  federal  criminal  code  project,  and  I  must  conclude  that  the  draftsmen  have 
not  devoted  a  fuH  measure  of  time  to  considering  the  impact  of  Furman. 

During  these  remarks.  I  have  devoted  primary  attention  to  the  costs  which 
must  be  faced  in  adopting  a  system  of  capital  punishment.  But  we  should 
also  reconsider  the  potential  benefits  to  be  derived  from  this  type  of  punish- 
ment. I  started  by  expressing  certain  hunches  which  persuade  me  that  capital 
punishment  does  have  some  special  benefits  to  offer,  so  long  as  the  cost  is 
not  prohibitive.  I  hope  that  research  continues  into  this  question,  so  that  our 
hunches  become  increasingly  educated  as  the  state  of  the  art  improves.  We 
will  then  approach,  as  closely  as  po.ssible.  a  rational  determination  of  the 
relative  social  utility  of  capital  punishment  compared  to  other  alternatives. 
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THE  AFTERMATH  OF  FURMAN:  THE  FLORIDA  EXPERIENCE 

The  Su|)rcmc  Court's  decision  abolishing  the  death  penalty,  at  least  as  it  existed  ia  most  jurisdic- 
tions, hardly  represents  the  final  resolution  of  the  controversy  over  capital  punishment.  Given  sub- 
stantial public  sentiment  which  apparently  favors  capital  punishment  in  .wmc  form — voiced,  for 
example,  in  the  results  of  the  recent  referendum  in  California— various  legislative  bodies  will  face 
the  question  of  whether  capital  punishment  can  and  should  be  legislatively  reinstated.  In  December 
1972  the  State  of  I'iorida  became  the  first  jurisdiction  to  pass  judgment  on  this  question.  The  legisla- 
ture enacted  a  bill  allowing  imposition  of  the  death  penalty  in  certain  circumstances. 

The  two  articles  which  follow  highlight  the  competing  policy  and  legal  considerations  which  face 
legislatures  after  Funnan,  and  illustrate  one  state's  response  to  those  considerations.  The  first  article 
is  a  sLghtly  revised  version  of  a  memorandum  to  the  Florida  Governor's  Committee  to  Study  Capital 
Punishment,  submitted  by  the  Committee's  Legal  Advisory  Staff.  It  sketches  the  various  possible 
legislative  responses  to  Ftirman  and  recommends  one.  The  second  indicates  other  recommendations 
made  to  the  legislators  and  comments  on  the  ultimate  legislative  determination. 

I.  THE  FUTURE  OF  CAPITAL  PUNISHMENT  IN  FLORIDA:  ANALYSIS 
AND  RECOMMENDATIONS* 

CHARLES  \V.  EHRHARDT,**  PHILLIP  A,  HUBBART.t  L.  HAROLD  LEVINSGN.tt 
VraXUM  McKINLEY  SMILEY,  jr-J  and  THOMAS  A.  WILLSU 


The  purpose  of  this  memorandum  is  to  advise 
the  Florida  Governor's  Committee  to  Study 
Capital  Punishment  regarding  the  consitutional 

•  The  original  text  of  Uiis  memorandum  was  pre- 
pared at  the  request  of  the  Honorable  E.  Harris  Drew, 
Chairman  of  the  Florida  Governor's  Committee  to 
Study  Capital  Punishment,  for  submission  to  z.  meeting 
of  the  Committee  at  Tallahassee  on  October  20,  1972. 

The  writers  were  appointed  by  Governor  Kcubin 
Askew,  after  consultation  with  the  deans  of  the  four 
law  schools  in  Florida,  to  serve  as  legal  advisors  to  tlie 
Committee. 

This  memorandum  reflects  the  personal  views  of 
the  authors,  and  should  not  be  attributed  to  any  of  the 
institutions  with  which  they  arc  afTiliaicd. 

Although  the  version  which  appears  here  docs  not 
deviate  significantly  from  tlial  which  was  submitted 
to  the  Committee,  it  was  necessary  to  alter  that  text 
slightly  so  as  to  make  tliis  article  and  the  one  following 
more  understandable  and  useful  to  the  non-Florida 
reader.  An  unedited  copy  of  the  memorandum  is  in- 
cluded in  Final  Rf.port  of  the  (Fla.J  Govkrnor's 

CoilMITTEK  TO  St0DY  CAPITAL  PuNISIUIF.NT  (Nov.  21. 

1972). 

••  B.S.,  Iowa  State  University;  J.D.,  University  of 
Iowa;  Associate  Professor  of  Law,  Florida  State  Uni- 
versity. 

t  A.B.,  Augustana  College;  LL.B.,  Duke  University; 
Instructor  in  Law,  University  of  Miami;  Public  De- 
fender, Eleventh  Judicial  Circuit  of  Florida. 

_  tt  B.B.A.,  LL.B.,  Univuriily  of  Ivlianii;  LL.M.,  New 
York  UiJvcrsity;  Professor  of  Law,  University  of 
Florida.      ^ 

X  A.B.,  Du/e  University;  LL.B.,  Emory  University; 
LL.M.,  University  of  Miami;  Associate  Professsor  of 
Law,  Steisou  University. 


effects  of  the  decision  rendered  by  the  Supreme 
Court  of  the  United  States  on  June  29,  1972,  in 
Funiicn  v.  Georgia} 

The  five-man  majority  in  Funnan  agreed  on  a 
one-paragraph  decision  reversing  the  judgments 
of  the  courts  of  Georgia  and  Texas  and  holding 
that  "the  imposition  and  carrying  out  of  the  death 
penalty  in  these  cases  constitutes  cruel  and  unusual 
punishment  in  violation  of  the  Eighth  and  Four- 
teenth Amendments."'  In  addition  to  the  per 
curiam  opinion,  the  Funnan  decision  includes  nine 
separate  opinions  in  which  each  Justice  of  the 
majority  and  minority  expresses  his  own  views. 

Following  Furvwn,  the  Florida  supreme  court 
ruled  in  Donaldson  v.  Sack'  that  capital  punishment 
no  longer  exists  In  Florida,  since  Funnan  invali- 
dates Florida's  capital  punishment  laws  along  with 
those  of  Georgia  and  Texas.  Consequently,  capital 
punishment  cannot  constitutionally  be  imposed 
unless  Florida  statutes  are  amended,  and  tlicn  only 

Jt  B.S.,  St.  Ambrose  College;  M.S.,  Iowa  State  Uni- 
versity; J.D.,  University  of  Miai-.ii;  Professor  of  Law, 
University  of  Miami. 

'  Furman  v.  Georgia,  40S  U.S.  238  (1972). 

»  40S  U.S.  at  2.^9-10. 

» 265  So.  2d  499  (Fla.  1972).  The  law  as  it  existed 
before  this  decision  is  summarized  in  Erbardt  & 
Lcvin&oD,  Florida's  Legislalive  Response  to  Furman:  An 
Exercise  in  Fulililyf  64  J.  Crim.  L.  &  C.  10  (1973). 
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if  the  amended  statutes  satisfy  the  standards  re- 
quired by  Furmati.  Whether  any  capital  punisli- 
menl  statute  could  satisfy  these  standards  is,  of 
course,  a  crucial  question  for  this  Committee. 

Our  comments  inevitably  involve  prediction 
of  the  manner  in  which  the  Supreme  Court  is 
likely  to  decide  future  cases.  In  making  these 
predictions,  we  assume  that  the  nine  Justices 
currently  on  the  Court  will  continue  in  oflice  and 
that  each  Justice  will  decide  future  cases  consist- 
ently with  the  views  he  expressed  in  Furman. 

SOME  OR  ALL  OF  THE  FOtTR  JUSTICES  WHO  DIS- 
SENTED IN  FURMAN  ARE  LIKELY  TO  CHANGE 
THEIR  VOTES  IN  FUTURE  CASES  OUT  OF  RESPECT 
FOR  THE  PRECEDENT  ESTABLISHED  IN  FURMAN 

Dissenting  opinions  in  Furman  were  written  by 
Chief  Justice  Burger  and  by  Justices  Blackmun, 
Powell  and  Rehnquist.  The  underlying  theme  of  all 
four  dissents  is  that  legislatures,  not  the  courts, 
should  decide  whether  capital  punishment  is  an 
acceptable  penalty.  Not  a  single  Justice  stated 
that  he  personally  favored  capital  punishment.  To 
the  contrary,  Justice  Blackmun  wrote:  "Were  I 
a  legislator,  I  would  vote  against  the  death  pen- 
alty. .  . ."  *  And  the  Chief  Justice,  in  an  opinion 
joined  by  all  four  dissenters,  stated:  "If  we  were 
possessed  of  legislative  power,  I  would  either  join 
with  Mr.  Justice  Brennan  and  Mr.  Justice  Marshall 
[who  held  capital  punishment  unconstitutional]  or, 
«  at  tiie  very  least,  restrict  the  use  of  capital  punish- 
ment to  a  small  categorj'  of  the  most  heinous 
crimes."  '  Instead,  the  four  dissenters  based  their 
votes  upon  their  view  that  the  Supreme  Court 
should  not  interfere  with  legislative  judgments 
about  tlie  acceptability  of  capital  punishment. 

Tht  Funnun  majority,  however,  considered  the 
question  of  the  wisdom  of  the  legislative  judgment 
as  appropriate  for  judicial  determination.  They 
reached  the  question,  decided  it,  and  thereby  es- 
tablished a  new  precedent.  While  the  full  scope  of 
Furman,  as  precedent,  is  uncertain  in  view  ol  the 
five  separate  opinions  written  by  the  five  Justices 
who  constituted  the  majority,  one  aspect  of  the 
decision  is  perfectly  clear.  The  five-man  majority, 
in  ihcir  one  paragraph  opinion,  invalidated  the 
judgments  of  the  Georgia  and  Texas  courts  which 
had  ajiplied  their  states'  respective  capital  punish- 
ment statutes.  In  so  doing,  the  Supreme  Court 
necessarily  decided  that  it  could  and  would  exer- 

<  408  U.S.  at  406  (Bbckmun,  T.,  dissenting). 
'408  U.S.  at  375  (Burger,  C.  j.,  dissenting). 


cise  its  authority  on  this  topic,  despite  the  con- 
trary arguments  of  tiie  four  dissenters. 

Out  of  respect  for  this  precedent,  it  is  likely  that 
some  or  all  of  the  four  Justices  who  (Jissentcd  in 
Furman  will  consider  themselves  bound  in  future 
cases  to  consider  the  question  they  rcfuse.d  to 
reach  in  Furtnan.  A  substantial  tradition  argues 
in  favor  of  this  approach.  The  nr.ost  notable  ad- 
vocate of  this  position  in  recent  years  was  the  late 
Justice  Harlan,  who  frequently  dissented  from 
"landmark"  decisions  of  the  Supreme  Court  but 
usually  changed  his  vote  when  similar  issues  came 
to  the  Court  again  so  as  to  conform  to  the  prece- 
dent established  by  the  majority.' 

Thus,  it  is  unlikely  that  the  vote  of  five  to  four 
will  be  repeated  in  future  Supreme  Court  litigation 
involving  capital  punishment.  Now  that  the 
Court's  role  in  this  matter  has  been  established  by 
the  Furtnan  precedent,  some  or  all  of  the  four 
dissenters  in  Furman  are  likely  to  consider  the 
question  on  its  merits,  and  some  or  all  of  these 
Justices  are  likely  to  vote  for  abolition  of  capital 
punishment,  or  at  least  to  restrict  its  use  to  a  small 
category  of  the  most  heinous  crimes. 

AN  AMENDMENT  TO  FLORIDA  STATUTES  REMOVING 
JXmY  DISCRETION  TO  RECOMMEND  MERCY  FOR 
CERTAIN  CAPITAL  OFFENSES  IS  UNLIKELY  TO 
WITHSTAND  CONSTITUTIONAL  CHALLENGE 

Some  legal  authorities  in  Florida,  notably  the 
Attorney  General,  assert  that  capital  punishment 
may  be  constitutionally  reinstated  under  the 
Furman  decision  if  the  punishment  is  made  "man- 
datory" upon  conviction  lor  certain  heinous 
crimes  by  removing  all  jury  discretion  to  recom- 
mend mercy.' 

'  As  examples  of  the  late  Justice  Harlan's  respect 
for  precedent,  see  Aguilar  v.  Texas,  378  U.S.  108,  116 
(1964)  (Harlan,  J.,  concurring);  Griffin  v.  California, 
380  U.S.  609,  615-17  (1965)  (Harlan,  J.,  concurring); 
Orozco  V.  Texas,  394  U.S.  324,327-28(1969)  (Harlan, 
J.,  concurring). 

The  tendency  of  the  Burger  Court  to  adhere  to  the 
precedents  established  by  the  Warren  Court  is  noted 
in;  Kurland,  J970  Term:  Notes  on  llie  Emerf^tncc  of  llie 
Burger  Court,  in  SuPREitE  CouRT  Review  265  (1971); 
Kalvcn,  Foreword,  The  Supreme  Court,  1970  Term,  85 
Harv.  L.  Rev.  3,  5  (1971).  On  the  general  topic  of 
precedent  in  the  Supreme  Court,  see  Boudin,  The 
Prnbtem  of  Stare  Decisis  i>i  our  Constitutional  Theory, 
8  N.Y.U.L.Q.  5S9  (1931);  Douglas,  Stare  Decisis,  49 
Coluu.  L.  Rev.  735  (1949);  jXoland,  State  Decisis  and 
the  Overruling  of  Constitutional  Decisions  in  the  Warren 
Years,  4  Valparaiso  L.  Rev.  101  (1969). 

'  In  his  official  legal  mci.iorandum  on  the  Furman 
decision  dated  July  7,  1972,  the  Attorney  General  of 
Florida  rrgucfi  strongly  tliat  a  system  of  mandatory 
death  penalties  for  certain  types  of  homicide  may  be 
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This  position  is  based  primarily  on  tlic  two 
crucial  concurriiiK  opinions  of  Justices  Stewart 
and  While  in  Fiirman.  These  opinions  state  that 
quite  different  questions  would  be  presented  by  a 
statute  which  mandatorily  applied  the  death 
penalty  to  certain  types  of  crimes,  and  that  no 
view  is  expressed  regarding  the  constitutionality 
of  such  a  statute.' 

It  is  argued  with  some  persuasiveness  that  a 
system  which  eliminated  the  arbitrary  application 
of  capital  punishment  would  in  all  likelihood  be 
viewed  as  consititutional  by  Justices  Stewart  and 
White.  Therefore,  the  argument  concludes  that 
capital  punishtnent  can  be  constitutionally  rein- 
stated for  certain  heinous  ofTcnses  so  long  as  jury 
discretion  to  recommend  mercy  is  eliminated,  and 
that  Justices  Stewart  and  White,  together  with  the 
dissenting  Justices  in  Funtian  (Burger,  C.  J.,  and 
Blackmun,  Powell,  and  Rehnquist,  JJ.)  would 
vote  to  uphold  the  constitutionality  of  such  a 
system.  This  legal  analysis,  while  appealing  on  the 
surface,  is  unsound  and  must  be  rejected. 

First,  the  position  assumes  that  the  four  dis- 
senting Justices  in  Furnian  would  uphold  the  con- 
stitutionality of  a  system  of  mandatory  death 
penalties.  This  assumption  is  extremely  doubtful, 


constitutionally  rcinsliluted.  Specifically,  tlie  y\llorney 
General  supgesls  that  death  be  mandatorily  imposed 
as  a  punishment  for  the  murder  of  a  law  enforcement 
ofliccr,  the  murder  of  any  penal  institution  oQicer,  any 
murder  pursuant  to  a  contract  for  profit,  any  murder 
conimillcd  or  perpetrated  during  the  commission  of 
any  felony  directed  against  another  person,  any  murder 
by  an  assassin  or  person  taking  the  life  of  any  stale 
or  federal  ofTicial,  any  murder  committed  by  a  parolee 
or  prol)ationer  previously  convicted  of  first  degree 
murder,  and  any  murder  of  a  person  in  connection  with 
a  hijacking  of  an  airplane,  bus,  train,  ship  or  any  other 
commercial  vehicle. 

It  has  been  argued  at  some  hearings  of  this  Com- 
mittee, that  classifying  certain  murders  as  punishable 
by  death  and  others  punishable  by  life  inij)risonment 
may  violate  the  equal  jirolcclion  clause  of  the  four- 
teenth amendment  to  the  United  Slates  Constitution 
and  article  I,  section  2  of  the  Florida  Constitution 
(1968).  This  objection  is  unsound.  A  legitimate  govern- 
mental purpose  is  evident  in  the  proposed  legislative 
scheme,  namely,  to  punish  more  severely  those  heinous- 
lypc  murders  which,  more  than  other  murders,  threaten 
the  i>eacc  and  safely  of  the  community.  Statutory 
classifications  of  this  nature  arc  not  condemned  by  the 
equal  protection  clause  so  long  as  sonic  legitimate 
governmental  jiurpose  is  served  by  the  classification. 
Walts  V.  United  Stales,  394  U.S.  705,  707  (1969); 
Shapiro  y.  Thomjison,  394  U.S.  018,  634  (1969).  How- 
ever, it  is  our  ultimate  conclusion  that  a  system  of 
mandatory  death  penalties  cannot  be  sustained  under 
ihe  I'urman  decision. 

'  408  U.S.  at  300  (Stewart,  J.,  concurring);  408  U.S. 
at  3»0-ll  (White,  J.,  concurring). 


based  on  statements  by  the  four  dissenters  in 
Ftirman.  Chief  Justice  Uurgcr,  joined  by  all  the 
dissenters,  makes  the  following  statement  in  his 
opinion: 

Real  change  could  clearly  be  brought  about  if 
legislatures  provided  mandatory  death  sentences 
in  such  a  way  as  lo  deny  juries  the  opportunity 
to  bring  in  a  verdict  on  a  lesser  charge;  under  such 
a  system,  the  death  sentence  could  only  be  avoided 
by  a  verdict  of  acquittal.  If  this  is  the  only  alter- 
native that  the  legislatures  can  safely  pursue 
under  today's  ruling,  I  would  have  preferred  that 
the  Court  opt  for  abolition.' 

Justice  Blackmun,  in  his  separate  dissenting  opin- 
ion, states  that  if  legislatures  responded  to  the 
Furman  decision  by  enacting  mandatory  capital 
punishment  without  the  possibility  of  imposing 
lesser  punishments,  such  legislation  would  be 
"regressive  and  of  an  antique  mold,  for  it  [would] 
eliminate  the  element  of  mercy  in  the  imposition 
of  punishment.  I  thought  we  had  passed  beyond 
that  point  in  our  crirrtinology  long  ago."  '°  More- 
over, as  we  have  previously  indicated,  some  or  all 
of  the  dissenting  Justices  in  Furman  may  change 
their  votes  out  of  respect  for  the  Furman  precedent 
and  rule  unconstitutional  any  legislation  rein- 
stating capital  punishment. 

The  concurring  opinions  of  Justices  Brennan " 
and  Marshall  make  it  clear  that  any  statutory 
scheme  to  reinstate  capital  punishment  would  be 
unconstitutional  under  their  interpretation  of  the* 
eighth  amendment."  The  views  of  these  Justices 
along  with  the  four  dissenters  would  therefore  seem 
to  invalidate  any  legislative  effort  to  reinstitute 
capital  punishment  on  a  mandatory  basis. 

Second,  the  argument  in  favor  of  reinstating 
capital  punishment  through  a  system  of  mandatory 
death  penalties  assumes  that  eliminating  jury 
discretion  to  recommend  mercy  will  substantially 
eliminate  the  risk  of  arbitrary  application  of  capital 
■punishment,  so  as  to  satisfy  the  constitutional 
objections    of    Justices    Stewart    and    White    in 

'  408  U.S.  at  401  (Burger,  C.  J.,  dissenting). 

"408  U.S.  at  413  (Blackmun,  J.,  dissenting). 

"  "When  examined  by  the  principles  applicable 
under  the  Cruel  and  Unusual  Punishments  Clause, 
death  stands  condemned  as  fatally  offensive  lo  human 
dignity.  The  punishment  of  death  is  therefore  'cruel 
and  unusual,'  and  the  slates  may  no  longer  inflict  it 
as  a  punishment  for  crimes."  408  U.S.  at  305  (Kren- 
nan,  J.,  concurring);  "There  is  but  one  conclusion 
ihat  can  be  drawn  from  all  of  this— i.e.,  the  death 
penalty  is  an  excessive  and  unnecessary  punishment 
which  violates  the  ICiglilh  Amendment."  408  U.S.  at 
358-59  (Marshall,  J.,  concurring). 
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Furmau.  This  is  extremely  doubtful.  Otiicr  areas  of 
unfettered  discretion  contribute  substantially  to 
tlic  arbitrary  application  of  capital  punishment  in 
Florida,  to  wit:  executive  clemency  by  the  Gover- 
nor and  pardon  board,  jury  discretion  to  convict  of 
lesser  included  ofTcnses,  and  "plea  bargaining"  to 
lesser  included  offenses.  Since  these  areas  of  discre- 
tion would  remain  intact  under  a  system  which 
eliminated  jur>'  discretion  to  recommend  mercy,  it 
is  highly  unlikely  that  such  a  system  would  reduce 
the  risk  of  arbitrariness  sufTiciently  to  satisfy  the 
basic  constitutional  objections  of  Justices  Stewart 
and  White.  Furthermore,  any  effort  to  eliminate 
these  critical  areas  of  discretion  would  fortify  the 
position  of  the  four  dissenting  Justices  in  Furman 
who  observed  that  such  a  system  would  be  so  re- 
gressive as  to  be  unconstitutional,  making  total 
abolition  the  only  alternative. 

In  short,  it  is  our  considered  opinion  that  any 
effort  to  reinstitute  capital  punishment  on  a 
mandatory  basis  for  certain  heinous  oflenses  by 
eliminating  jury  discretion  to  recommend  mercy  is 
unlikely  to  be  upheld  under  the  Furman  decision. 

AN  AMENDMENT  TO  FLORIDA  STATUTES  PRO\^DING 
DETAILED  GUIDELINES  FOR  JURY  DETERMINA- 
TION OF  MERCY  IS  UNLIKELY  TO  WITHST.'UJD 
CONSTITUTIONAL  CHALLENGE 

In  liis  dissenting  opinion,  Chief  Justice  Burger 
speculates  on  the  impact  of  the  Court's  decision  in 
Furnwn,  and  suggests  that  legislatures  "may  seek 
to  bring  their  laws  into  compliance  witii  the  Court's 
ruling  by  providing  standards  for  juries  and  judges 
to  follow  in  determining  the  sentence  in  capital 
cases  or  by  more  narrowly  defining  the  crimes  for 
which  the  penalty  is  to  be  imposed."  '^ 

A  tenable  argument  can  be  made  that  a  statute 
providing  detailed  guidelines  controlling  the  im- 
position of  capital  punishment  would  be  held  valid 
by  a  majority  of  the  Court,  including  some  Justices 
who  concurred  in  Furman  as  well  as  some  or  all  of 
those  who  dissented. 

Advocates  of  this  approach  would  point  out  that 
three  members  of  the  majority  in  Furman,  Justices 
Douglas,"  While  and  Stewart,  do  not  hold  capital 

"  -108  U.S.  al  4O0  (Burger,  C.  J.,  dissenting). 

"  Justice  Douglas  finds  the  discretionary  statutes  to 
be  iinconslilutional  in  ihcir  application  as  the  death 
licnahy  was  arbitrarily  and  selectively  applied  in  a 
manner  inconsistent  "with  the  idea  of  equal  pro- 
leclioi>  o(  the  laws  tliat  is  implicit  in  the  ban  on  'cruel 
and  unus.ii.-\r  puiublinieals."  408  U.S.  at  257  (Dougbs, 
J.,  concurring). 


punishment  unconstitutional  per  sc,  but  carefully 
limit  their  concurring  opinions  to  systems  where 
the  decision  between  life  and  death  for  the  de- 
fendant rests  in  the  complete  discretion  of  the  jury. 

Vesting  complete  discretion  in  the  jury  without 
any  guidelines  for  the  imposition  of  the  penalty 
causes  Justice  White  to  conclude  that  "there  is 
no  meaningful  basis  for  distinguishing  the  few 
cases  in  which  it  is  imposed  from  the  many  cases  in 
which  it  is  not."  "  Me  is  also  concerned  that  the 
judgment  which  state  legislatures  have  made  re- 
garding the  death  penalty  is  lost  when  the  jury  is 
delegated  the  sentencing  authority  and  can,  with- 
out violating  any  trust  or  statutory  policy,  refuse 
to  impose  the  penalty  no  matter  what  the  circum- 
stances of  the  crime. 

Similarly,  Justice  Stewart,  who  finds  the  death 
penalty  to  be  impermissible  where  it  is  "wantonly 
and  freakishly  imposed,"  "  implies  that  the  death 
penalty  is  not  unconstitutional  per  se  when  he 
recognizes  that  retribution  is  a  constitutionally 
permissible  ingredient  in  the  imposition  of  punish- 
ment. The  capricious  selection  by  the  jury  of  those 
upon  whom  the  sentence  of  death  will  be  imposed 
is  Stewart's  chief  objection  to  the  present  sentenc- 
ing procedures.  Thus,  it  is  arguable  that  the  Court 
would  uphold  capital  punishment  if  imposed  in  a 
manner  which  eliminates  capriciousness  and  un- 
controlled discretion  in  the  sentencing  process. 

Both  the  Model  I'cnal  Code  and  the  Report  of 
the  National  Commission  on  Reform  of  Federal 
Criminal  Laws  recommend  sentencing  procedures 
which  attempt  to  define  when  the  death  penalty 
may  be  imposed.  Each  proposal  sets  forth  certain 
aggravating  and  mitigating  circumstances  which 
serve  as  guidelines  for  imposing  the  death  penalty." 
In  order  to  stand  any  chance  of  satisfying  constitu- 
tional requirements,  statutory  guidelines  must 
evidently  be  made  obligatory  rather  than  merely 
advisory,  otherwise  the  sentence  can  still  be  im- 
posed in  a  completely  capricious  and  arbitrary 
manner."  The  Model  Penal  Code  meets  this  argu- 

"408  U.S.  at  313  (White,  J.,  concurring). 

"  408  U.S.  at  310  (Stewart,  J.,  concurring). 

"Model  Penal  Code  §  210.6  (Proposed  OlTtcial 
Draft  1962);  Report  of  tue  National  Comuission' 
ON  Reform  of  Federal  CRnttXAL  Laws,  pt.  1,  §§ 
3601-04  (1971).  In  addition  to  providing  guidelines,  a 
legislature  following  this  approach  should  specifically 
negate  constitutionally  impermissible  criteria,  e.R., 
race.  See  McGautha  v.  California,  402  U.S.  183,  207 
(1971). 

"  See,  e.g..  In  re  .Anderson,  69  Cal.  App.  2d  613,  447 
P.2d  117,  73- Cal.  Rptr.  21  (1968)  (Tobrincr,  J.,  dis- 
senting). In  Donaldson  v.  Sack,  265  So.  2d  499,  504 
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mcnl  by  requiring,  for  tlic  imposition  of  the  death 
prnally,  a  findinp  of  the  presence  of  one  of  the 
enumerated  agfiravating  circumstances  and  a 
further  finding  that  there  arc  no  mitigating  circum- 
stances suflicicnt  to  call  for  leniency." 

Thus,  it  can  be  argued  that  the  requirements  of 
Furman  would  be  satisfied  by  a  statute  incorporat- 
ing the  Model  Penal  Code  approach,  requiring  . 
specific  findings  regarding  aggravating  or  mitigat- 
ing circumstances.  The  sentence  would  be  deter- 
mined at  a  penalty  trial,  separate  from  the  trial  for 
determination  of  guilt.  The  penally  trial  would, 
under  one  view  of  the  matter,  be  conducted  by  a 
judge  without  a  jury."  The  specific  findings  made 
at  the  penalty  trial,  as  well  as  the  sentence  imposed 
on  the  basis  of  these  findings,  would  be  subject  to 
complete  appellate  review." 

While  a  statute  along  these  lines  would  un- 
doubtedly reduce  the  scope  of  the  jury's  discretion, 
in  our  opinion  the  statute  would  be  unlikely  to 
withstand  constitutional  challenge. 

We  base  tliis  opinion  on  the  same  reasons  that 
led  us  to  conclude,  in  the  preceding  section,  that  a 
statute  imposing  mandatory  death  penalties  would 
be  unlikely  to  withstand  constitutional  challenge. 
First,  a  statute  imposing  guidelines  for  jury  deter- 
mination of  mercy,  coupled  with  a  requirement  of 
specific  findings  and  appellate  review,  might  be  re- 

(Fla.  1972),  the  Florida  Supreme  Court  did  not  rule 
on  the  constitutionalily  of  ch.  72-72,  |1972|  Fla.  Scss. 
Laws  122,  amcndinn  Ila.  Stat.  §  921.141  (1971),  pro- 
viding for  bifurcated  trials  in  capital  cases  and  listJng 
certain  acgravaLing  and  mitigating  circumstances,  since 
it  was  not  effective  until  October  1,  1972.  However,  the 
new  statute  apparently  contains  constitutional  in- 
firmities in  thai  it  does  not  require  a  finding  of  the 
presence  of  an  aggravating  circumstance  prior  to  the 
'  imposition  of  the  dcatji  iionalty,  but  rather  allows  the 
jury  that  same  discretion  in  determining  when  the 
death  penalty  should  be  imposed  which  was  con- 
demned in  Furmoii.  'I'hc  Florida  statute  also  lacks 
the  additional  requirements  discussed  in  notes  19  and 
20  and  accomf)anying  te.\l  infra. 

"  MouF.l.  Pkkal  Codk,  su!>ra  note  16,  at  §  210.6(2). 

"ADA  Tkoject  on  Mi.N'iMUM  Standards  For 
Criminal  Justicic,  Standauijs  Relating  To  Sf.n- 
T>;NriNC  Alternatives  And  Pkockuures  (Ai)proved 
Draft,  1968),  referring  to  the  judge's  role  in  sentencing, 
states:  "clearly  the  most  telling  argument  against  jury 
sentencing  is  that  a  piopcr  sentencing  decision  calls  on 
an  expertise  v.hicli  a  jury  cannot  possibly  be  expected 
to  bring  with  it  to  the  trial,  nor  develop  for  the  one 
occassion  on  which  iv  will  be  used."  Id.  at  47. 

'"  Final  Heiout  ok  tue  National  Commission  on 
Keioicm  of  the  I'e'jekal  Criminal  Laws  367  (1971) 
iccopimcnds  amendment  o(  28  L'.S.C.  §  1291  (1970) 
by  providing  that  tl.c  juiisdiction  of  the  courts  of 
appeal  "shall  in  ciiriinal  aiEcs  include  the  power  to 
review  the  sentence  and  lo  modify  or  set  il  aside  for 
further  proceedings." 


jcctcd  by  some  or  all  of  the  Justices  who  dissented 
in  Furman,  as  a  "regressive"  attempt  to  divest  the 
jury  of  its  flexibility  and  di.scretion.  Second,  .such  a 
statute  would  still  leave  vast  areas  of  discretion, 
including  executive  clemency,  jury  discretion  to 
convict  of  lesser  included  oflcn.scs,  and  "pica  bar- 
gaining" to  lesser  included  offenses.  Thus,  a  sub- 
stantial and  unacceptable  risk  of  arbitrariness 
would  remain. 

NO  STATUTE  IMPOSING  CAPITAL  PUNISHMENT  CAN  BE 
EXPECTED  TO  WITHSTAND  CONSTITUTIONAL  CHAL- 
LENGE UNLESS  ENACTED  IN  CONTEXT  OF  FUNDA- 
m;NTAL  CHANGES  IN  OUR  SYSTEM  OF  CRIMINAL 
JUSTICE — AND  EVEN  IF  FUNDAMENTAL  CHANCES 
ARE  MADE  IN  OUR  SYSTEM,  IT  IS  ITOLIKELY  THAT  A 
CONSTITUTIONAL  CAPITAL  PUNISHMENT  STATUTE 
CAN   BE   ENACTED 

We  read  Furman  as  requiring  extremely  reliable 
guarantees  in  capital  cases,  because  of  the  unique 
severity  and  finality  of  capital  punishment.  The 
Court  leaves  open  at  least  the  theoretical  possibil- 
ity of  a  valid  capital  punishment  statute,  but  gives 
no  clear  blueprint  of  an  improved  system  which 
could  administer  capital  punishment  with  an  ac- 
ceptable degree  of  reliability. 

Our  discussion  in  the  previous  two  sections  of 
this  memorandum  indicates  that,  in  our  view,  the 
Court's  requirements  would  probably  not  be  satis- 
fied, either  by  a  statute  providing  mandatory 
capital  punishment,  or  by  a  statute  providing  de- 
tailed guidelines  for  jury  determination  of  mercy. 

An  acceptable  system  would  necessarily  include 
provisions  designed  to  eliminate,  as  far  as  humanly 
possible,  the  risk  of  arbitrary,  freakish  or  dis- 
criminatory decision  in  capital  cases,  not  only  in 
the  jury  function,  but  at  all  stages  of  the  process 
where  substantial  discretion  now  exists.  Amongst 
other  stages  where  discretion  is  currently  exercised, 
wc  direct  special  attention  to  the  clemency  power, 
exercised  pursuant  to  the  Florida  Constitution''  by 
the  Governor  and  three  members  of  ihe  cabinet. 
Any  attempt  to  make  changes  in  this  function 
would  evidently  require  amendment  of  the  Florida 
Constitution. 

In  order  to  design  a  system  of  capital  punishment 
which  would  have  a  theoretical  chance  of  with- 
standing constitutional  challenge,  the  legislative 
draftsman  would  need  ini)uls  from  experienced 
prosecutors,  defense  counsel,  trial  judges,  Florida 
supreme  court  justices,  and  officials  of  the  cxccu- 

>'  Fla.  Const,  ftrt.  IV,  §  8. 
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live  department  familiar  with  the  exercise  of  the 
clemency  power.  The  assistance  of  these  persons 
■would  be  necessary  in  order  to  identify  the  stages 
of  the  process  at  which  substantial  discretion  cur- 
rently exists,  to  discuss  the  types  of  abuse  most 
likely  to  occur,  and  to  suggest  methods  by  which 
the  risk  of  abuse  could  be  reduced  to  the  stringent 
requirements  of  Furvian. 

This  Committee  has  not  received  evidence  on 
these  matters,  except  for  a  few  passing  references 
made  by  some  witnesses.  We  consider  it  would  be 
premature,  on  the  basis  of  the  present  state  of  the 
Committee's  record,  for  us  to  offer  any  rccom- 
meiidations  on  these  matters.  We  merely  note  that 
no  statute  imposing  capital  punishment  is  likely  to 
have  even  a  theoretical  chance  of  witlistanding 
constitutional  challenge  unless  enacted  in  the  con- 
text of  fundamental  changes  in  our  system  of 
criminal  justice. 

Wc  have  described,  as  "theoretical,"  the  possi- 
bility of  drafting  a  capital  punishment  statute 
which  would  satisfy  the  Furman  requirements. 
This  description  is  based  upon  a  number  of  con- 
siderations which  suggest  that,  while  Furman  on  its 
face  appears  to  leave  the  door  open  to  the  enact- 
ment of  valid  capital  punishment  statutes,  the 
decision  strongly  implies  that  capital  punishment 
in  the  United  States  is  a  thing  of  the  past. 

First,  some  or  all  of  the  four  Justices  who  dis- 
sented in  Furman  may  change  their  votes  in  future 
cases,  out  of  respect  for  the  precedent  established 
by  the  Furman  majority.  We  have  discussed  this 
matter  in  a  previous  section. 

Second,  the  guarantees  needed  in  order  to  satisfy 
the  Furman  requirements  may  be  so  expensive  and 
time  consuming  that  no  legislature  would  be  willing 
to  provide  them. 

Third,  Justices  Douglas,  Stewart  and  White  may 
have  been  motivated  to  write  their  separate  con- 
curring opinions  by  the  desire  to  condemn  arbi- 
trary, freakish  or  discriminatory  exercises  of  dis- 
cretion throughout  our  system  of.  criminal  justice. 
These  three  Justices  may,  in  future  cases,  be  pre- 
pared to  vote  against  capital  punishment,  regard- 
less of  the  sj'Stem  under  which  it  may  be  adminis- 
tered ;  they  refrained  from  taking  such  a  position  in 
Furman,  pwrhaps  in  order  to  focus  attention  upon 
the  arbitrary,  freakish  or  discriminatorj'  aspects  of 
existing  systems  of  imposing  punishment,  in  non- 
capital as  well  as  capital  cases. 

Fourth,  it  seems  uulikely  that  the  United  States 


Supreme  Court  would  permit  reinstatement  of 
capital  punishment  in  any  form  in  the  United 
States,  with  the  possible  exception  of  the  military, 
after  having  taken  the  drastic  measure  of  ordering 
the  release  of  over  60()  convicts  from  death  rows 
throughout  the  country. 

FURMAN  AND  OTHER  RECENT  DECISIONS  SERVE 
NOTICE  THAT  THE  UNITED  STATES  SUPREHi; 
COURT  IS  READY  TO  REQUIRE  FUNDAMENTAL 
CHANGES  IN  OUR  ENTIRE  SV.STEM  OF  CRIMINAL 
JUSTICE  AND  CORRECTIONS,  WHETHER  OR  NOT  WE 
ATTEilPT  TO  REINSTATE  CAPITAL  PUNISHMENT 

We  have  pointed  out,  in  the  previous  section, 
that  Fzirman  requires  extremely  reliable  guarantees 
in  capital  cases,  because  of  the  unique  severity  and 
finality  of  capital  punishment.  We  have  also  noted 
that  some  of  the  concurring  opinions  in  Furman 
may  be  read  as  condemning  the  risks  of  arbitrary, 
freakish  and  discriminatory  decision-making 
throughout  our  system  of  criminal  justice  and  cor- 
rections. 

Thus,  while  capital  cases  demand  the  most 
rigorous  guarantees — perhaps  so  rigorous  as  to  be 
impossible  of  attainment — non-capital  cases  also 
require  guarantees,  not  quite  so  rigorous  as  in  capi- 
tal cases,  but  in  many  respects  more  rigorous  than 
are  currently  available. 

We  read  Furman  and  some  other  recent  decisions 
of  the  United  States  Supreme  Court  as  strong  indi- 
cations that  the  Court  is  rcadj'  to  require  funda- 
mental changes  in  our  entire  system  of  criminal 
justice  and  corrections,  whether  or  not  wc  attempt 
to  reinstate  capital  punishment. 

Tiie  opinions  by  Justices  Douglas,  Stewart  and 
White  have  already  been  mentioned,  as  condemn- 
ing the  risks  of  arbitrary,  freakish  and  discrimina- 
tory decisions,  wherever  they  may  exist  in  our  sys- 
tem. Some  of  the  other  opinions  in  Furman  support 
this  view. 

For  example.  Justice  Brennan  develops  a  four- 
point  cum\iiative  test  for  measuring  punishments 
against  the  eighth  amendment:"  (1)  if  the  punish- 
ment is  unduly  severe;  (2)  if  there  is  a  strong 
probability  that  it  will  be  inflicted  arbitrarily;  (3)  if 
it  is  substantially  rejected  by  contemporary  so- 
ciety; and  (4)  if  there  is  no  reason  to  believe  that  it 
serves  any  penal  purpose  more  effectively  than 
some  less  severe  punishnrjcnt.  Justice  Marshall  fol- 
lows a  similar  approach.-'  Justice  White  implies 

»408  U.S.  at  271-81  (Brennan,  J.,  concurring). 
"Id.  at  330-.^2  (Mars^baU,  J.,  concurring). 
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that  a  penalty,  in  order  to  satisfy  constitutional 
standards,  must  demonstrably  serve  "discernible 
social  or  public  purposes."  " 

The  dissenting  Justices  express  hesitancy  about 
reaching  such  questions.  Thus,  Chief  Justice 
Burger  observes  that  the  eighth  amendment 
"is  not  addressed  to  social  utility  and  docs  not 
command  that  enlightened  principles  of  penology 
always  be  followed."  "  He  points  out  that,  "If  it 
were  proper  to  put  the  slates  to  the  test  of  demon- 
strating the  deterrent  value  of  capital  punishment, 
wc  could  just  as  well  ask  them  to  prove  the  need 
for  life  imprisonment  or  any  other  punishment."  " 

However,  to  the  extent  that  the  Furman  ma- 
jority has  indeed  opened  up  this  avenue,  some  or 
all  of  the  dissenters  may  respect  Furvicn  as  a 
precedent  for  the  proposition  that  tlie  Court  should 
examine  the  social  utility  of  punishments  in  gen- 
eral." And,  as  the  Chief  Justice  puts  it,  "If  any- 
where in  the  whole  spectrum  of  criminal  justice 
fresh  ideas  deserve  sober  analysis,  the  sentencing 
and  correctional  area  ranks  high  on  the  list."  ^ 

Our  view  that  Furmcn  calls  for  legislative  recon- 
sideration of  the  "intire  system  of  criminal  justice 
and  corrections  is  reinforced  by  a  number  of  other 
cases  decided  by  the  Supreme  Court  during  the 
months  preceding  Furnian'^''  and  by  the  numer- 
ous ofl-thc-bench  statem.ents  made  by  Chief 
Justice  Burger  advocating  drastic  reform  in  many 

"  Id.  al  312  (Wliite,  J.,  concurring). 

"  Id.  at  394  (Burger,  C.  J.,  dissenting). 

"  Id.  at  390. 

"  Ste  note  6  and  accompanying  text  supra. 

»408  U.S.  at  402  (liurger,  C.  J.,  dissenting). 

"Morrisscy  v.  Brewer,  408  U.S.  471  (1972)  (pro- 
ceedings for  parole  revocation  must  provide  certain 
minimum  due  jwucess  guarantees);  Jacl<son  v.  Indiana, 
406  U.S.  715  (l972)  (Indiana  system  of  pretrial  com- 
miltnicnl  o(  mentally  incompetent  defendants  held 
unconslilulionai);  McNcal  v.  Director,  Patuxent  In- 
stitution, 407  U.S.  245  (1972)  (inmate  confined  in- 
definitely as  defective  delinquent  held  entitled  to  pio- 
ccdural  safeguards  commensurate  with  long-term  im- 
prisonment); Murel  v.  Criminal  Court,  'K)7  U.S.  355 
(1972)  (review  of  delinquency  law  refused  only  because 
statute  was  undergoing  suhslanlial  revision);  Hum- 
phrey v.  Cady,  405  U.S.  504  (1972)  (Wisconsin  Sex 
Crimes  Act  held  seriously  questionable  under  equal 
protection  guarantee);  Cruz  v.  Jieto,  405  U.S.  319 
(1972)  (prisoners  have  right  to  parlicijiate  in  religion 
of  choice) ;  United  Slates  v.  Tucker,  404  U.S.  443  (1972) 
(prior  invalid  convictions  nuisl  not  be  considered  in 
imposing  sentence  for  subseciuent  crimes);  Santobello 
v.  New  York,  404  U.S.  257  (1971)  (plea  bargain,  once 
made,  must  \k  fulfdlcd  al  time  of  sentencing);  WiKvord- 
ing  v.  Sw.nson,  404  U.S.  2  (1971)  (habeas  corpus 
iclicf  available  to  prisoners  seeking  review  of  living 
conditions  and  discipline  ■without  need  to  cxliausl  stale 
remedies). 


of  these  areas.*"  The  Burger  Court  is  likely  to  move 
further  in  these  areas  than  in  the  trial  procedure 
area  which  was  a  major  concern  of  the  Warren 
Court. 

COMPKKIDCNSIVE  STUDY  OF  ENTIRE  SYSTEM  OF 
CRIMINAL  JUSTICE  AND  CORRECTIONS  IS  A  VITAL 
COUNTERPART  TO  THE  WORK  OF  TIHS  COMMITTEE 

A  comprehensive  study  of  our  entire  system  of 
criminal  justice  and  corrections  is  vital  for  a  num- 
ber of  reasons. 

First,  as  indicated  above,  Furman  and  other 
recent  decisions  of  the  United  States  Supreme 
Court  indicate  that  the  Court  will  require  funda- 
mental reforms. 

•"  For  many  years  we  neglected  the  entire  spectrum 
of  criminal  justice.  Slowly,  but  with  increasing 
pace  we  have  corrected  procedural  inequities. 
...  In  time  wc  must  take  slock  of  what  we  have 
done  and  sec  whether  all  of  it  is  wise  and  useful 
and  constructive. 

Meanwhile  we  must  soon  turn  increased  atten- 
tion  and   resources   to   the   disposition   of   the 
guilty   once   the   fact   finding   process   is   over. 
Without  effective   correctional   systems  an   in- 
creasing proportion  of  our  po[)ulation  will  be- 
come chronic  criminals  with   no  other  way  of 
life  except  the  revolving  door  of  crime,  prison 
and  more  crime. 
Address  by  Chief  Justice  Burger,  American  Bar  Associ- 
ation  Convcnlion,   Dallas,  Texas,   Aug.    11,    1969,  as 
quoted  in  39  Geo.  Wasu.  L.  R>;v.  185  (1970). 

In  1971,  the  Chief  Justice  called  criminal  correction 
the  "most  neglected"  part  of  the  criminal  justice  sys- 
tem and  defined  six  urgent  needs  in  relation  lo  it. 
The  Chief  Justice  first  called  attention  to  the  in- 
adequate physical  plant  of  our  prisons  itself,  point- 
ing out  that  rising  crime  has  created  severe  over- 
crowding and  that  prisons  "are  poorly  located  and 
inaccessible  to  the  families  of  the  inmates,  too  far 
away  from  facililies  for  work  release  programs,  and 
located  in  areas  that  do  not  provide  adequate  hous- 
ing for  personnel  of  the  institutions."  The  Chief 
Justice  then  emphasized  the  need  to  recruit  prison 
staffs  of  the  highest  caliber  and  training  and  the 
need  to  classify  and  separate  clearly  different  types 
of  offenders  and  prevent  prisons  from  criminaliz- 
ing   their    occupants.    Chief   Justice    Burger   also 
pointed  out  the  failure  of  our  prisons  to  provide 
their  youthful  occupants  with  exercise  programs  to 
"burn  oil  the  surplus  energies  of  youth"  and  with 
work  and  educational  programs  which  will  moti- 
vate inmates  to  improve  themselves.  Society  has 
"a  moral  obligation  to  try  to  change  an  olTender — 
to  make  him  a  reasonably  successfid  human  being." 
Finally,  the  Chief  Justice  stressed  the  need  that 
every  individual  has  to  communicate  with  others. 
Every  inmate  should  be  given  an  opporiuiiity  lo 
communicate  with  those  who  run  the  inslilulio:is 
and  should  be  given  a  chance  to  regulate  part  of 
his  life. 
Edwards,   Forcvord — Penitentiaries  Produce  No  Pcni- 
tcnls,  63  J.  Ckim.  L.C.   &  r.S.    154,    )59-«)  (1972_), 
fiuoling  from  an  address  by  Cliief  Justice  Burger,  1971 
National  Conference  on  Corrections,  sumniari/.ed  in  10 
BNA  Crim.  L.  Rep.  2238  (Dec.  29,  1971). 
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Second,  this  Committee's  deliberations  about 
capital  punishment  necessarily  lead  to  discussion 
of  alternative  sanctions,  in  the  event  that  capital 
punishment  is  deemed  to  be  either  inappropriate  or 
constitutionally  impermissible.  For  example,  con- 
cern has  repeatedly  been  raised  at  Committee  meet- 
ings, as  to  whether  any  otlicr  sanction  can  provide 
a  comparable  deterrent  effect,  tending  to  prevent 
the  robber  from  killing  his  victim  and  to  prevent 
the  prisoner  from  killing  his  guard  or  fellow-inmate. 
If  a  suitable  non-capital  sanction  could  be  found, 
the  relative  utility  of  capital  punishment  would  be 
reduced. 

Third,  this  Committee's  deliberations  about 
capital  punishment  necessarily  lead  to  discussion 
of  the  corrections  system.  Special  concern  has  been 
expressed  at  Committee  meetings,  about  the  need 
for  a  reliable  system  of  classifying  inmates,  so  that 
society  is  protected  against  the  release  of  that  rela- 
tively small  percentage  of  inmates  who  remain 
dangerous  despite  the  best  efforts  of  rehabilitation 
programs.  If  dangerous  inmates  could  be  reliably 
classified  and  kept  in  custody,  again  the  relative 
utility  of  capital  punishment  would  be  reduced. 
And,  of  course,  the  entire  system  of  rehabilitation 
programs  has  caused  serious  concern. 

This  Committee  has  not  been  charged  with  re- 
sponsibility for  a  comprehensive  review  of  the 
entire  system  of  criminal  justice  and  corrections, 
nor  could  such  an  undertaking  have  been  accom- 
plished within  the  time  allotted. 

However,  the  need  for  such  a  project  becomes 
apparent  from  this  Committee's  deliberations 
about  its  assigned  topic.  The  question  whether  to 
reinstate  capital  punishment  cannot  adequately  be 
answered  without  serious  consideration  of  the 
alternatives. 

As  a  counterpart  to  the  work  of  this  Committee, 
a  comprehensive  study  would  be  higUy  appro- 
priate, covering  our  entire  system  of  criminal 
justice  and  corrections. 

Substantial  research  projects  have  been  con- 
ducted, in  Florida  and  ekewhere,  on  various  as- 
pects of  criminal  justice  and  corrections,  but  we  arc 
not  aware  of  any  readily  available  source  of  the 
comprehensive  information  wc  deem  an  essential 
basis  for  legislative  proposals.  However,  the  avail- 
ability of  various  research  materials  will  reduce  the 
amount  of  ume  which  would  otherwise  be  needed 
to  complete  the  project  we  suggest.  We  estimate 
that  ouj  suggested  project  could  be  completed 
within  between  six  and  twelve  montlis,  if  funded 


so  as  to  employ  at  least  one  full-time  project  di- 
rector, together  with  consultants  and  supporting 
secretarial  and  rescarcli  per.sonncl.  Completion  of 
the  project  within  that  period  would  enable  legisla- 
tive proposals,  including  budgetary  rccommcnd.a- 
tions,  to  be  submitted  to  the  Ilorida  Legislature 
no  later  than  its  regular  1974  session. 

RECOMMENDATION — NO  ATTEMPT  TO  REINSTATE 
CAPITAL  PUNISmrENT  PENDING  COMPLETION  OF 
COMPREHENSIVE   STUDY 

We  were  asked  to  advise  the  Committee  regard- 
ing tlie  constitutional  effects  of  Furtnatt  v.  Georgia, 
Having  commented  on  the  assigned  topic,  we  feel 
obliged  to  follow  through  by  submitting  a  recom- 
m.endation  to  the  Committee,  based  upon  our  over- 
all evaluations  of  the  various  matters  discussed. 

We  rccomm-cfid  tJuit  a  comprclicnsivc  study  of  our 
entire  system  of  criminal  justice  and  corrections  be 
commissioned  and  undertaken,  as  discussed  in  the 
preceding  sectiott,  and  that,  pending  completion  of 
the  comprehensive  study,  no  attempt  be  made  to  rein- 
state capital  punishncnt  in  Florida. 

This  recommendation  is  based  upon  our  view 
that:  (1)  no  constitutional  basis  can  justify  any 
attempt  to  reinstate  capital  punishment  without  an 
accompanying  fundamental  change  in  our  system 
of  criminal  justice,  which  can  be  attempted  only 
after  the  comprehensive  study;  (2)  no  satisfactory 
policy  choice  regarding  capital  punishment  can  be 
made  without  adequate  study  of  alternative  types 
of  sanction,  which  again  can  be  adequately  con- 
sidered only  after  the  comprehensive  study;  and 
(3)  our  entire  system  of  criminal  justice  and  correc- 
tions needs  reform,  whether  or  not  capital  punish- 
ment is  reinstated. 

Immediate  enactment  of  a  statute  imposing  capi- 
tal punishment  would  ofTer  few  benefits  to  society. 
The  existence  of  the  statute  might  serve  as  a  deter- 
rent  to  would-be  perpetrators  of  capital  oflenses,  if 
they  were  aware  of  tlie  statute,  if  they  believed  it 
would  survive  constitutional  challenge,  and  if  they 
were  deterred  by  the  possibility  of  being  them- 
selves subjected  to  its  penalty.  However,  most 
people  who  would  be  aware  of  a  new  statute  would 
also  be  aware  that  the  United  States  Supreme 
Court  decided  in  1972  that  capital  punishment  was 
unconstitutional  and  released  over  600  inmates 
from  death  row.  Nothing  sliort  of  another  dc-cision 
by  that  Court  is  likely  to  convince  the  general 
public  that  capital  punishment  has  been  effectively 
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rcinslalcd.  Unless  and  until  such  a  decision  is  Uic  statute  declared  unconstitutional  would  pro- 

rcndercd,  llic  deterrent  cDect  of  any  capital  punish-  ducc  a  corrcsi)onding  risk  of  demoralization  of  law 

ment  statute  is  likely  to  be  minimal.  enforcement  ofTicers,  together  witii  general  confu- 

\Vc  have  expressed  serious  doubts  whether  any  sion  in  the  administration  of  criminal  justice. 

capital  punishment  statute  could  possibly  with-  Furthermore,    if   a   statute  reinstating   capital 

stand  constitutional  challenge,  even  if  drafted  after  punishment  were  enacted  hastily,  without  benefit 

the  most  careful  study  and  consideration.  The  risk,  of  the  comprehensive  study,  the  statute  might  re- 

of  unconstitutionality  would  be  greatly  increased  fleet  premature  decisions  on  momentous  policy 

if  the  statute  were  drafted  hastily,  without  benefit  choices,  and  our  progress  toward  sound  reform 

of  the  comprehensive  study.  The  high  risk  of  having  might  be  delayed. 
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Appendix   B 

Analytical  listing  of  memorandum  decisions  rendered  by  United  States 
Supreme  Court  on  June  29,  1972,  on  basis  of  Fiirman  v.  Georgia,  decided  same 
day,  vacating  death  sentences  imposed  by  numerous  state  courts. 

Analysis  was  prepared  by  N.A.A.C.P.  Legal  Defense  and  Educational  Fund, 
Inc.,  and  was  included  in  their  brief,  as  amicus  curiae,  filed  in  the  Supreme 
Court  of  Florida,  April  1973,  in  the  consolidated  cases  of  iStatc  v.  Dixon, 
State  V.  Sctscr,  State  v.  Hunter,  and  State  v.  Sheppard. 

Listing  and  Breakdown  of  the  Cases  in  which  Supreme  Court  of  the 

United  States  Vacated  Death  Sentences  on  June  29,  1972,  on  the 

Authority  of  Furman  v.  Georgia,  408  U.S.  238  (1972) 

I.    In  each  of  the  following  cases,  the  defendant  was  sentenced  to  death  by 
a  jury  which  had  a  choice  between  death  and  prison  confinement : 
Lokos  V.  Alabama,  408  U.S.  935  (1972). 
McCants  v.  Alabama,  408  U.S.  933  (1972). 
Hubbard  v.  Alabama,  408  U.S.  934,  936  (1972). 
Swain  v.  Alabama,  408  U.S.  936  (1972). 
Jackson  v.  Alabama,  408  U.S.  938  (1972). 
Sims  V.  Eyman,  408  U.S.  934  (1972). 
Henderson  v.  Georgia,  408  U.S.  938  (1972). 
Williams  v.  Kentucky,  408  U.S.  938  (1972). 
Duisen  v.  Missouri,  408  U.S.  935  (1972). 
Terry  v.  Missouri,  408  U.S.  940  (1972). 
Walker  v.  Nevada,  408  U.S.  935  (1972). 
Koonce  v.  Oklahoma,  408  U.S.  934  (1972). 
Tilford  V.  Page,  408  U.S.  939  (1972). 
Scoleri  v.  Pennsylvania,  408  U.S.  934  (1972). 
Herron  v.  Tennessee.  408  U.S.  937  (1972). 
Curry  v.  Texas,  408  U.S.  939  (1972). 
David  V.  Texas,  408  U.S.  937  (1972). 
Huffman  v.  Beto,  408  U.S.  936  (1972). 
Jackson  v.  Beto,  408  U.S.  937  (1972). 
McKenzie  v.  Texas,  408  U.S.  938  (1972  ). 
Matthews  v.  Texas,  408  U.S.  940  (1972). 
Morales  v.  Texas,  408  U.S.  938  (1972). 
Stanley  v.  Texas,  408  U.S.  939  (1972). 

Tea  V.  Texas,  408  U.S.  937  (1972). 

Thames  v.  Texas,  408  U.S.  937  (1972). 

Wright  v.  Beto,  408  U.S.  934  (1972). 

Sellers  v.  Beto,  408  U.S.  937  (1972). 

Smith  V.  Texas,  408  U.S.  934  (1972). 

Williams  v.  Slayton,  408  U.S.  935  (1972). 

Brown  v.  Virginia,  408  U.S.  940  (1972). 
II.    In  each  of  the  following  cases,  the  death  penalty  was  mandatory  unless 
the  jury  recommended  mercy  : 

Davis  V.  Connecticut,  408  U.S.  935  (1972). 

Anderson  (Alvin  E.)  v.  Florida,  408  U.S.  938  (1972). 

Pitts  V.  Wainwright,  408  U.S.  941  (1972). 

Boykin  v.  Florida,  408  U.S  940  (1972). 

Brotvn  v.  Florida,  408  U.S.  938  (1972). 

Hawkins  v.  Wainivright.  408  U.S.  941  (1972). 

Johnson  v.  Florida,  408  U.S.  939  (1972). 

Paramore  v.  Florida,  408  U.S.  935  (1972). 

Thomas  V.  Florida,  408  U.S.  935  (1972). 

Williams  v.  Waimvright,  408  U.S.  941  (1972). 

Arkwright  v.  Georgia,  408  U.S.  936  (1972). 

Miller  V.  Georgia,  408  U.S.  938  (1972). 

Walker  v.  Georgia,  408  U.S.  936  (1972). 

Williams  v.  Georgia,  408  U.S.  936  (1972). 

Cummings  v.  Georgia,  408  U.S.  935  (1972). 
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Lee  V.  Georgia,  408  U.S.  936  (1972). 

Manor  v.  Georgia.  408  U.S.  935  (1972). 

Park  V.  Georgia,  408  U.S.  935  (1972). 

Sullivan  v.  Georgia,  408  U.S.  935  (1972). 

Thacker  v.  Georgia,  408  U.S.  936  (1972). 

Williams  v.  Smith,  408  U.S.  938  (1972). 

Douglas  v.  Jackson  v.  Louisiana,  408  U.S.  937  (1972). 

Johnson  and  Singleton  v.  Louisiana,  408  U.S.  932  (1972), 

Marks  v.  Louisiana,  408  U.S.  933  (1972). 

Strong  v.  Louisiana,  408  U.S.  937  (1972). 

Williams  v.  Louisiana,  408  U.S.  934  (1972). 

McAllister  v.  Louisiana,  408  U.S.  934  (1972). 

Poland  V.  Louisiana,  408  U.S.  936  (1972). 

Sinclair  v.  Louisiana,  408  U.S.  939  (1972). 

Square  v.  Louisiana,  408  U.S.  938  (  1972). 

Kerrigan  v.  Scaflti,  408  U.S.  932  (1972). 

Limone  and  Cassesso  v.  Massachusetts,  408  U.S.  936  (1972). 

Limone  v.  Massachusetts,  408  U.S.  936  (1972). 

Stewart  v.  Massachusetts,  408  U.S.  845  (1972). 

Capler  v.  Mississippi,  408  U.S.  937  (1972). 

Irving  v.  Mississippi,  408  U.S.  935  (1972). 

Yates  V.  Cook,  408  U.S.  934  (1972). 

Chance  v.  North  Carolina,  408  U.S.  940  (1972). 

Doss  V.  North  Carolina,  408  U.S.  939  (1972). 

Hamby  and  Chandler  v.  North  Carolina,  408  U.S.  937  (1972). 

Miller  v.  North  Carolina,  408  U.S.  937  (1972). 

Westbrook  v.  North  Carolina,  408  U.S.  939  (1972). 

Bryson  v.  Ohio,  408  U.S.  938  (1972). 

Carter  v.  Ohio,  408  U.S.  936  (1972). 

Duling  v.  Ohio,  408  U.S.  936  (1972). 

Eaton  V.  Ohio,  408  U.S.  935  (1972). 

Elliott  V.  Ohio,  408  U.S.  939  (1972). 

Eubanks  v.  Ohio,  408  U.S.  935  (1972). 

Kassow  v.  Ohio,  408  U.S.  939  (1972). 

Keaton  v.  Ohio,  408  U.S.  936  (1972). 

Laskey  v.  Ohio,  408  U.S.  936  (1972). 

Moorehead  v.  Ohio,  408  U.S.  938  (1972). 

Young  v.  Ohio,  408  U.S.  940  (1972). 

Atkinson  v.  South  Carolina,  408  U.S.  936  (1972). 

Fuller  V.  South  Carolina,  408  U.S.  937  (1972). 

III.  In  each  of  the  following  cases,  the  sentence  was  life,  unless  the  jury 
recommended  death : 

Canaday  v.  Washington,  408  U.S.  940  (1972). 

Cerny  v.  Washington,  408  U.S.  939  (1972). 

Music  V.  Washington,  408  U.S.  940  (1972). 

Smith  and  Riggins  v.  Washington,  408  U.S.  934  (1972). 

Tyler  v.  Washington,  408  U.S.  937  (1972). 

IV.  In  each  of  the  following  cases,  the  defendant  was  sentenced  to  death 
by  a  judge  following  a  plea  of  guilty : 

Alford  V.  Erjman,  408  U.S.  939  (1972). 
Janovic  v.  Eyman.  408  U.S.  934  (1972). 
Krutchen  v.  Eyman,  408  U.S.  934  (1972). 
Alvarez  v.  Nebraska,  408  U.S.  937  (1972). 
Menthen  v.  Oklahoma.  408  U.S.  940  (1972). 
Phelan  v.  Bricrly.  408  U.S.  939  (1972). 
Fesmire  v.  Oklahoma,  408  U.S.  935  (1972). 
Morford  v.  Mocker,  408  U.S.  934  (1972). 

V.  In  each   of  the  following  cases,   the   defendant   waived   jury   trial,    and 
was  tried  and  sentenced  by  a  judge : 

Delgado  v.  Connecticut,  408  U.S.  940  (1972). 
Cunningham  v.  Warden,  408  U.S.  938  (1972). 
Gilmore  v.  Maryland,  408  U.S.  940  (1972). 
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Johnson  v.  Maryland,  408  U.S.  937  (1972). 
Mefford  v.  Warden,  408  U.S.  935  (1972). 
Miller  v.  Maryland,  408  U.S.  934  (1972). 
Pope  V.  Nebraska,  408  U.S.  933  (1972). 
Staten  v.  Ohio,  408  U.S.  938  (1972). 
White  V.  Ohio,  408  U.S.  939  (1972). 
Brickhouse  v.  Slayton,  408  U.S.  938  (1972). 
Fogg  V.  Slayton,  408  U.S.  937  (1972). 

VI.  In  each  of  the  following  cases,  the  jury  coud  make  a  binding  recom- 
mendation of  death,  but  a  recommendation  of  mercy  could  be  overridden  by 
a  judge: 

Seeney  v.  Delaware,  408  U.S.  939  (1972). 
Steigler  v.  Delaware,  408  U.S.  939  (1972). 
Kelbach  and  Lance  v.  Utah,  408  U.S.  935  (1972). 

VII.  In  each  of  the  following  cases,  the  jury  could  make  a  binding  recom- 
mendation of  mercy,  but  a  recommendation  of  death  could  be  overridden  by 
a  judge: 

Hurst  V.  Illinois,  408  U.S.  935  (1972). 
Moore  v.  Illinois,  408  U.S.  786  (1972). 
Arrington  v.  Maryland,  408  U.S.  938  (1972). 
Bartholomey  v.  Maryland,  408  U.S.  938  (1972). 
Strong  v.  Maryland,  408  U.S.  938  (1972). 
Tull  V.  Warden,  408  U.S.  939  (1972). 
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APPENDIX     C 
1972  SPIOCIAI.  SKSSION         Ch;  72-724 

.■       ••  •    •  1    ■  ■'/'•    •  ■' • 

..CRIMES— rUNISIIMENT— CAPITAL, .   .  J       'V   • 
AND  LIFE  FELONIES       -      •.      ■'.  ■■.'■ 

CHAPTER  72-724     '         '        .    '  ;       ■ 

HOUSE  BILL  NO.  1-A 


An  Act  rolatlnij  to  capital  punishment;    amending  §  775.081(1),  Florida  Stat- 

'.'  utos,  providing  for  a  life  felony;  amending  §  775.0C2,  Florida  Statutes, 
as  amended  tiy  chapter  72-116,  Laws  of  Florida,  to  provide  punishment 

„,,  for  capital  and  life  felonies;  amending  §  782.04,  Florida  Statutes,  to 
specify  the  crimes  constituting  murder  and  the  penalties;  amending 
§  779.07,  Florida  Statutes,  to  make  Intentional  injury  to  property  a  life 
felony;     anicndlng    §   790. IG,    Florida   Statutes,    providing    for    ncv/    penal- 

•  ■'  tics  for  throwing  or  discharging  bomlis  or  discharging  machine  guns  In 
:  -public  places;  repealing  subsections  (3)  and  (4)  of  §  790.10,  Florida  Stat- 
utes, relating  to  recommendation  of  mercy  and  Judicial  discretion  in 
sentencing;  amending  §  790.161,  Florida  Statutes;  providing  new  pen- 
alties for  throwing,  placing,  or  discharging  any  destructive  device,  de- 
ponding  on  degree  of  harm  Inflicted;  amending  §  794.01,  Florida  Stat- 
utes, providing  nov;  penalties  for  crimes  of  rape;  amending  §  C05.02, 
Florida  Statutes,  providing  that  kidnapping  for  ransom  shall  bo  a  life 
felony;  amending  §  921.141,  Florida  Statutes,  as  amended  by  chapter 
72-72,  Laws  of  Florida,  providing  a  separate  proceeding  to  dotormlne 
sentence  In  capital  cases;  providing  a  severability  clause;  providing  an 
effective  date.  ' 

Be  It  Enacted  by  the  Legislature  of  the  State  of  Florida: 

Section  1.  Subsection  (1)  of  section  775.081,  Florida  Statutes,  is  amended 
to  read: 

775.081  Classifications  of  felonies  and  misdemeanors 

.  (1)  Felonies  arc  classified,  for  the  purpose  of  sentence  and  for  any  other 
I)urposc  specifically  provided  by  statute,  into  the  following  categories: 

(a)  Capital  felony;  .  .  '   ■ 

.  ■  (b)  Life  felony;  .  ... 

(c)  Felony  of  the  first  degree;  '"  '.' .  .'  " 

(d)  Felony  of  the  second  degree ;  and 
(c)  Felony  of  the  third  degree. 

A  capital  felony  and  a  life  felony  must  be  so  designated  by  statute.  Other 
felonies  are  of  tlio  particular  degree  designated  by  statute.  Any  crime  de- 
clared by  statute  to  bo  a  felony  witliout  specification  of  degree  is  of  the 
third  degree,  e.vccpt  tliat  tliis  provision  sliall  not  affect  felonies  punishable 
by  life  imprisonment  for  tlie  first  offense. 

Comment:     Provides    a    new    catCRory       slfled   capital,    are  especially  aerlous  In 
or  felony  to  serve  ns  an   nddiUonal  de-        nature, 
torrent  to  those  crimes,  wliile  not  clns- 

^  Section  2.  Section  775.082,  Florida  Statutes,  as  amended  by  chapter 
72-118,  Laws  of  Florida,  i.s  amended  to  read:  '  •        ' 

775.082  Penalties  for  felonies  and  misdemeanors 

(1)  A  person  who  has  been  convicted  of  a  capital  felony  shall  be  punished 
by^life  Imprisonment  and  shall  be' required  to  serve  no  les.s  than  twenty-five 
(25)  calendar  years  before  becoming  eligible  for  parole  unless  the  proceeding 
helu  to  detcnnino  sentence  according  to  the  procedure  set  forth  In  section 
021.1-11  results  in  findings  by  the  court  that  such  person  shall  be  punished 
by  death,  and  in  the  latter  event  such  person  shall  bo  punished  by  death. 
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(2)  In  the  ovont  tlio  donfh  lu'iiaUy  In  u  cnitllitl  foloiiy  Ih  licUl  lo  bo  iiiiron- 
mltullonal  by  lb«  Klorldn  SiijiriMiic  Court  or  Ibc  Iliillod  KlatCH  HiM>rcirio 
t%)iirt,  II  person  roii.lctrd  or  a  cnpllnl  felony  Hball  Iw  iiniilHJicd  by  )lfc  Im- 
prlsonniont  aa  provided  In  mdwelUin  (1>. 

(H)  In  the  event  (lie  denib  iK<nally  In  a  raiiltal  felony  Ih  lield  to  Iw  uneon- 
■Blltntlonal  by  (be  Florida  Supreme  Court  or  l!ie  Un!led  HlalcM  Hnprenio 
Court,  tlic  court  bavlng  JuriHdicUon  over  a  person  previouHly  Hcntenced  to 
doalb  for  a  capKal  felony  hIuiII  cauHO  Kucb  pcT.son  to  Ik;  brouKlit  iKjforc  Die 
court,  and  tbe  court  hIuiU  uonlcnec  bucIi  pernon  lo  life  ImprlHonment  uh  lira* 
vidod  In  subsection  (1). ..  ,  • 

(1)  A  person  wbo  bns  l)Oon  convicted  of  nny  other  dCHlgnntcd  felony  may 
Ikj  punlsbcd  na  follows: 

(ft)  Vov  a  life  felony,  by  a  term  of  linprlsonniont  In  the  Htatc  prison  for 
life,  or  for  a  term  of  years  not  less  than  thirty ; 

(b)  Tor  ft  felony  of  the  first  dcRrcc,  by  a  term  of  linpriKonniont  In  the 
state  prison  not  exceeding  thirty  (.'10)  years  or,  when  Kpeclflcully  provided 
by  statute,  by  imprisonment  In  the  state  prison  for  a  term  of  years  not  ex- 
ceeding life  Imprisonment; 

(c)  For  ft  felony  of  the  second  degree,  by  a  term  of  Imprisonment  in  the 
Btntc  prison  not  exceeding  fifteen  (15)  years ; 

(d)  For  ft  felony  of  the  third  degree, : by  a  tenn  of  imprisonment  in  the 
state  prison  not  exceeding  five  (5)  years. 

(.■))  A  person  who  has  been  convicted  of  ft  designated  misdemeanor  may  be 
sentenced  as  follows: 

(ft)  For  ft  misdemeanor  of  the  first  degree,  by  a  definite  term  of  Imprison- 
ment In  the  county  jail  not  exceeding  one  (1)  year; 

(b)  For  ft  misdemeanor  of  the  second  degree,  by  a  definite  term  of  Im- 
prisonment in  the  county  jail  not  exceeding  sixty  (GO)  days. 

(G)  Nothing  in  this  section  shall  be  construed  to  alter  the  operation  of 
nny  statute  of  this  state  authoriiiing  a  trial  court,  in  its  discretion,  to  im- 
pose ft  sentence  of  imprisonment  for  an  indeterminate  period  within  minimum 
and  maximum  limits  as  provided  by  law,  except  as  i)rovided  in  subsection 
(1). 

Comment:  Subsection  (1)  provides  before  ellKiblllty  for  parole.  In  the  lat- 
two  alternate  sentences  for  capital  ter.  there  Is  no  such  minimum  but  only 
crimes  which  will  he  mandatory  ac-  a  minimum  term  of  years  which  must 
cordlnp  to  the  findinfrs  of  fact  made  in  be  impo.sed  If  life  Imprisonment  is  not 
a  .seiiaiate  ."lentcnclnf:  proceedinpT.  A  the  sentence.  There  Is  no  minimum 
distinction  between  life  Imprisonment  sentence  for  felonies  of  the  fir.st  de- 
under  subsection  (1)  and  that  contem-  erco.  Thus,  each  category  contem- 
plated imdcr  subsection  (4)  (a),  relat-  plates  a  dcscendinpr  dcprce  of  severity 
InfT  to  life  felonies  should  bo  noted.  In  according  to  tho  classification  of  the 
tho  former  case,  there  la  a  minimum  crime, 
period   to   be   served  on  a  Hie  sentence  •     ■  . 

Sections.     Section  782.04,   Florida   Statutes,  is  "amended   to   read: 
782.04    Murder 

(1)  (a)  The  unlawful  l<illing  of  a  human  being,  when  perpetrated  from  a 
premeditated  design  to  effect  the  death  of  the  person  Icillcd  or  any  human 
being,  or  when  committed  by  a  person  engaged  in  the  perpetration  of  or  in 
the  attempt  to  perpetrate  any  arson,  rape,  robbery,  burglary,  kidnaping,  air- 
craft piracy,  or  unlawful  throwing,  placing  or  discharging  of  a  destructive 
device  or  bomb,  or  which  resulted  from  the  unlawful  distribution  of  heroin 
by  a  person  over  the  age  of  seventeen  (17)  years  when  such  drug  Is  proven 
to  be  the  proximate  cause  of  the  death  of  the  user  shall  be  murder  in  the 
first  degree  and  shall  constitute  a  capital  felony,  punishable  as  provided  In 

5775.082.  ,  .    .    ...,.„:.,•,.:.:;.  ..■.;.,.,.•,:••     . ...,      z...  '  .: .  ; 
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(l>)  lu  nil  cnwR  \iiulor  tliln  wctlon  tlio  iiroci-diirn  net  forlli  In  Kortlon  fnjl.141 
plinll  bo  followoil  In  order  lo  dclorinlnt'  Hoiitcnco  of  dnnfli  or  llfo  imprixori' 
mcnt, 

(2)  When  por[M>(nit('(l  liy  uny  net  Iniinlncntly  danconiiiK  to  nnoMiiT,  und 
ovincliij:  n  dcjirnvod  mind  rccardlcHH  of  )ininiin  life,  nlllKMiKli  witlioiit  niiy 
pronicdllnlcd  dcslcn  lo  vUvrt  lli(>  dcnili  of  nny  iinrllcular  )fi(llvldiiiil  or 
wlion  i-oiiitnltlod  In  Die  ponnlnillnn  of  or  In  tlic  nll«Mniil,  to  iKTpctniU!  nny 
nrM(Ui,  ri-.po.  r<.MK;ry,  limxlary,  l<ldiia|)lriK,  alrcrafL  piracy,  or  nnlawfui  Dirow- 
Inj,',  idarinK  or  dlscliarKiiiK  of  u  dOHlnicllvc  dovlco  or  hondi,  oxcfjit  nn  pro- 
vided In  Hidiscctlon  (1),  It  Hliall  U'.  nuirdor  In  tlio  Hccoiid  dcKri-o  and  Hliall 
constitute  a  felony  of  tlio  flrwt  dcKrec,  punlKlialde  by  linprlKonment  In  the 
Btato  prison  for  life,  or  for  such  term  of  ycnrH  ns  mny  \)C  dctcrndned  by  the  • 
CO\irt. 

(3)  Wlion  perpetrated  without  nny  dcslRn  to  effect  death,  by  a  pcrHon  cn- 
papcd  In  the  pen^etnUion  of  or  in  the  attempt  to  pcrfwtrntc  nny  felony,  oth- 
er than  arson,  rape,  robbery,  burglary,  kidnapinp;,  aircraft  piracy,  or  unlawful 
throwlni:,  placing  or  discharging  of  a  destructive  device  or  bomb,  it  Khali 
bo  murder  in  the  third  degree  nnd  shall  constitute  a  felony  of  the  second 

.  degree,  punishable  ns  provided  in  section  775.082,  section  775.083,  or  section 
775.084. 

Section  4.     Section  779.07.  Florida  Statiites,  is  amended  to  read: 
779.07     Intentional  Injury  to  or  Interfcronco  with  property 

Whoever    Intentionally    destroys,    impairs,    injures.    Interferes   or   tampers 

•  with  real  or  por.sonal  property  and  such  act  hinders,  delnya  or  Interferes 
with  the  preparation  of  the  United  States  or  of  any  country  with  wliich  the 
United  States  shall  then  maintain  friendly  relations,  or  of  any  of  the  states 
for  defense  or  for  war,  or  with  the  prosecution  of  war  by  the  United  States, 
is  guilty  of  a  life  felony,  punishable  as  provided  in  §  775.082. 

Section  5.    Section  700.1C,  Florida  Statutes,  is  amended  to  read: 
790.16    Throwing  bombs;    discharging  machine  guns;    penalty 

(1)  It  is  unlawful  for  any  person  to  throw  any  bomb  or  to  shoot  or  dis- 
.'■  charge  any  machine  guns  upon, -across  or  along  any  road,  street  or  highway 

in  the  state,  or  upon  or  across  any  public  park  in  the  state,  or  in,  upon  or 
across  nny  public  place  where  people  arc  accustomed  to  assejnble  in  the 
state.  The  casting  of  such  bomb  or  the  discharge  of  .such  machine  gun  in, 
upon  or  across  such  public  street,  or  in,  upon  or  across  such  public  park, 

•  or  in,  upon  or  across  such  public  place,  whether  indoors  or  outdoors,  includ- 
ing all  theatres  and  athletic  stadiums,  with  intent  to  do  bodily  harm  to  nny 
person  or  with  intent  to  do  damage  to  properly  not  resulting  in  the  death 
of  another  person,  sliall  be  a  felony  of  the  first  degree,  punishable  as  pro- 
vided in  section  775.0S2.  A  sentence  not  exceeding  life  imprisonment  is  spe- 
cifically authorized  where  great  bodily  harm  to  another  or  serious  disruption 
of  governmental  operations  results. 

(2)  This  section  shall  not  apply  to  the  use  of  such  bombs  or  machine  guns 
by   any  United  States  or  state  militia,  or  by  any   law  enforcement  officer 

;,   while  in  the  discharge  of  their  lawful  duty  in  suppressing  riots  and  disorder- 
[■    ly  conduct,   and   In   preserving   and   protecting   the  public  peace  or  in   the 

preservation  of  public  property,  or  where  said  use  shall  be  authorized  by 

law. 

Comment:      This     provision     provides  and  Judicial  discretion  to  lower  the  sen- 
rational  alternatives  In  sentenclnc  com-  tence.      These    provisions    are    unneces- 
.      patlble  with  cxistine:  law,  dcpcndlnf;  on  sary  as  the  most  serious  offense  under 
tho    degree    of    harm    done.  .    It    Is    in-  this     eection     is     now     classified     as     a 
tended    that   where    a   homicide    results  felony  of  tho  first  decree,  with  specific 
•    that   such   offense   be   prosecuted   under  authorization    of    a    term    of    Imprison- 
Bcction  782.04,  F.S.     Deletion  of  subscc-  ment    not   exceeding   Ufa    imprisonment 
!?•    tioiis  (3)  and  (4)  is  required  to  remove  in  certain  coses. 
Jury    dlBcretiOD    to    recommend,   mercy 
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Section  0.     Soctlou  700.101,  Kloridd  SlnlulcH,  Ih  ninf<n(lo<l  to  road: 

790.161     Throwlno.  plnclng  or  dlschnrglng  any  dostructlvo  dovlce  or  attempt 
to  to  do,  foloiiy;    ponnltlos 

It  Is  \inln\vfiil  for  iiny  ihmhoii  lo  llirow,  iiliwo,  (llKrlinrj;c  or  ii(,l<*irii>l.  lo  (IIh- 
clmrta>  i»i).v  «lcslnictlv(>  (l(>vk<',  nx  Woflnod  liciclii,  wKli  liHciil,  lo  do  bodily 
hnnw  to  nny  vcrHoi\  or  with  liiti'iiL  to  do  dniiuiKc  to  jtroiMTly,  and  any  jtor- 
Bon  convicted  (lioroof  Bliall  Ik>  unlUy  of  n  felony  and  |)iinlMlied  In  tlio  follow- 
Inc  mnnncr: 

(1)  When  Hdcli  action,  or  ntlenipt  at  mrch  action,  roHidlR  In  tlio  death  of 
nnotlicr  ikmsoo,  the  i)erson  ho  convicted  aliall  1)0  K"llty  of  a  life  felony,  p\in- 
Isliablc  as  provided  In  Kcctlon  775.082. 

(2)  When  Kiich  action,  or  attempt  at  pnch  action,  re.snllH  not  In  the  death 
of  any  person,  but  does  re.s\ilt  In  personal  injury  to  n  person  or  in  damnRC 
to  property,  the  pcr.son  .so  convicted  .shall  bo  cullty  of  a  felony  of  the  first 
deprce,  punishable  .ns  provided  In  .sections  775.082,  775.08.1  or  775.084.  A 
sentence  not  cxceedinK  life  Imprisonment  is  specifically  authorized  where 
great  bodily  harm  to  another  or  serious  disruption  of  governmental  opera* 
tlons  results.  .      •         i. 

Section  7.     Section  701.01,  Florida  Statutes,  Is  amended  to- read:  '  • 

794.01  Rapo  and  forcible  carnal  knowledge;    penalty 

(1)  Whoever  of  the  ape  of  seventeen  years  or  older  unlawfully  ravishCH  or 
carnally  knows  a  child  under  the  age  of  eleven,  is  guilty  of  a  ca2)ltal  felony,.- 
punishable  as  provided  in  §  775.082. 

(2)  Whoever  ravishes  or  carnally  knows  u  person  of  the  age  of  eleven 
years  or  more,  by  force  and  against  his  or  her  will,  or  unlawfully  and  carnal- 
ly knows  and  abuses  a  child  under  the  age  of  eleven  years,  shall  be  guilty 
of  a  life  felony,  punishable  as  provided  in  §  775.082. 

(3)  It  shall  not  be  necessary  to  prove  the  actual  emission  of  seed,  but 
the  crime  shall  bo  deemed  complete  upon  proof  of  penetration  only. 

Section  8.    Section  805.02,  Florida  Statutes,  is  amended  to  read:  ' 

805.02  Kidnaping  for  ransom 

Whoever,  without  lawful  authority;  forcibly  or  secretly  confines,  imprisons, 
inveigles  or  kidnaps  any  person,  with  intent  to  hold  such  person  for  a 
ransom  to  be  paid  for  the  release  of  such  person,  or  any  person,  or  any 
person  who  aids,  abets  or  in  any  manner  assists  such  person  in  the  con- 
fining. Imprisoning,  inveigling  or  kidnaping  of  such  person,  shall  be  guilty 
of  kidnapping  a  person,  which  constitutes  a  life  felony,  punishable  as  pro- 
vided in  section  775.082.  .        • 

Comment:  This  section  reduces  kid-  policy  of  taking  a  life  only  -when  a  life 
napplnp  for  ransom  to  a  life  felony,  in        is  taken.    ...  "      . 

accordance    with     the     express    general  .  •■  • 

Section  9.  Section  921.141,  Florida  Statutes,  as  amended  by  chapter 
72-72,  Laws  of  Florida,  is  amended  to  read: 

(Substantial  rewording  of  section.  See  section  021.141,  F.S.,  as  amended 
by  chapter  72-72,  Laws  of  Florida,  for  present  te.xt.) 

021.141     Sontonce  of   death   or  life  Imprisonment  for  capital   felonies;    fur- 
ther proceedings  to  determine  sentence 

(1)  Upon  conviction  or  adjudication  of  guilt  of  a  defendant  of  n  capital 
felony  the  court  .slinll  conduct  a  separate  sentencing  proceeding  to  determine 
whether  the  defendant  should  t)c  .sentenced  to  death  or  life  imprisonment  as 
authorizwl  by  section  775.082.  The  proceeding  shall  be  conducted  by  the 
trial  judge  before  the  trial  jury  as  soon  as  practicable.  If  the  trial  Jury 
.  has  boon  waived  or  if  the  defendant  pleaded  guilty,  the  sentencing  proceed- 
ing shall  be  conducted  before  a  jury  cupanclcd  for  that  puq^ose  unless 
waived  by  the  defendant.  In  the  proceeding,  evidence  may  be  presented 
as  to  any  matter  that  tl;e  court  deems  relevant  to  sentence,  and  shall  include 

8  •     ■ 
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iiiatlcrM  roliUliij:  lo  miy  of  tlic  iiKKrnvallnK  or  mltlKnU'iK  clrniiriHliuifCM 
onnmonilpd  in  HiihsoclloiiM  («)  niid  (7)  of  IIiIh  kocUoii.  Any  Kiifh  «'vlflcTifo 
wlilcli  llic  romt  tlcciiiH  (o  Imvc  prolmtlvc  vmIii(>  may  l»o  rccclvt-d,  rcKunJIfKH 
of  l(H  adnilssllilllly  iind(>r  Llio  cxclnslonaiy  iuIch  of  evidence,  jirovlded  tliat 
(ho  defendant  Is  aeeorded  a  fair  oiMioilurdly  to  lelint  any  liearKay  Klale-, 
nionts;  and  rmilier  provided  that  lhi«  HnliHcclion  hIoiII  not  Ik*  coiiHtrned  lo 
a»illiorl/,(!  llie  liilrodiictitin  of  any  evidence  aecnred  in  violation  of  llie  <U>n- 
Rtitnllon  of  Uio  Uidted  Slatew  or  of  the  Htatc  of  Florida,  'i'lie  Htate  and 
the  defendant  or  his  counsel  Hlinll  1)C  permitted  to  jtrcKcnt  arKninent  for  or 
against  sentence  of  death. 

(2)  After  licarlnj;  all  the  evidence,  the  Jury  Hhall  dclllK?rat(!  and  render 
an  advisory  sentence  to  the  conrt  based  »i)>on  tlic  following;  matter«: 

(a)  Whether  sufficient  aRKravatlnR  clrcuinstanceH  exist  aw  ennnieratcd  In 
"subsection  (G),  and 

(h)  AVhether  sufficient  inltipatinK  circumstances  exist  as  enumerated  In 
subsection  (7),  which  outweigh  aggravating  clrcumstanccH  found  to  exist, 
and 

(c)  Based  on  these  considerations  whether  the  defendant  should  be  sen- 
tenced to  life  or  death. 

(3)  Notwithstanding  the  rccouuncndntion  of  a  majority  of  the  Jurj',  the 
court  after  weighing  the  aggravating  and  mitigating  circumstances  shall 
enter  a  sentence  of  life  imprisonment. or  dcatli,  but  if  the  court  imposes  a 
sentence  of  death,  it  shall  set  forth  in  writing  its  finding.s  upon  which  the 
sentence  of  death  is  based  as  to  tlic  facts: 

(a)  That  sufficient  ng^ravating  circumstances  exist  as  enumerated  Jn 
subsection  (G),  and 

(b)  Tlint  there  arc  insufficient  mitigating  circumstances,  as  enumerated 
in  subsection  (7),  to  outweigh  the  aggravating  circumstances. 

In  each  case  in  which  the  court  imposes  the  dcatli  sentence,  the  determina- 
tion of   the  court  shall   bo  supported   by   specific   written   findings  of   fact . 
based  upon  the  circumstances  in  subsections  (G)  and  (7)  and  based  upon  the 
records  of  the  trial  and  the  sentencing  proceedings. 

(4)  If  the  court  does  not  make  the  findings  requiring  the  death  sentence, 
the  court  shall  impose  sentence  of  life  imprisonment  in  accordance  with' 
section  775.082. 

(5)  The  Judgment  of  conviction  and  sentence  of  death  shall  be  subject  to 
automatic  review  by  the  Supreme  Court  of  Florida  within  sixty  (GO)  days 
after  certification  by  the  sentencing  court  of  the  entire  record  unless  time 
is  extended  an  additional  period  not  to  exceed  thirty  (30)  days  by  the  Su- 
preme Court  for  good  cause  shown.  Such  review  by  the  Supreme  Court 
shall  have  priority  over  all  other  cases,  and  shall  be  heard  in  accordance 
with  rules  promulgated  by  the  Supreme  Court. 

(C)  Aggravating  circumstances. — Aggravating  circumstances  shall  be  lim- 
ited to  the  following: 

(a)  The  capital  felony  was  committed  by  a  person  under  sentence  of  im- 
prisonment; . 

(b)  The  defendant  was  previously  convicted  of  another  capital  felony 
or  of  a  felony  involving  the  use  or  threat  of  violence  to  the  person; 

(c)  The  defendant  knowingly  created  a  great  risk  of  death  to  many  per- 
sons ; 

(d)  The  capital  felony  was  committed  while  the  defendant  was  engaged 
or  was  an  accomplice  in  the  conmiission'  of,  or  an  attempt  to  commit,  or 
flight  p.ftcr  committing  or  attempting  to  commit  any  robbery,  rape,  araon, 
burglary,  kidnaping,  aircraft  piracy,  or  the  unlaw/ul  throwing,  placing  or 
discharging  of  a  de.structlvc-devicc  or  bomb ; 
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(c)  Tlio  (•n))ltiil  felony  wuh  coiniiillfrd  for  llio  piirpoHo  of  iivoldinK  of  pre* 
•    voiitliiK  a  liuvfnl  nrrost  or  offcolliit;  nii  cHrniio  from  ciiHtody; 

(f)  Tlie  cnnlliil  felony  wiim  eonnnltled  for  pecunlnry  jjiiln  ; 

(K)  TliP  rnpltnl  f(>lony  wuh  roniniltted  (o  disrupt,  or  Idiidcr  tlio  lawful 
exorcise  of  nny  ^ovenunenliil  fiiMcilon  or  tlie  tnforci'iin'nt  of  \r.\vx, 

(h)  Tlic  oi\plliil  felony  wns  ospeclnlly  lielnoiiN,  atrorlouH  or  cruel, 

(7)  MltlKatlnR  clrammtnncoH. — MltlRntlnc  clrcninHtnncoH  Hhall  1)0  the  fol- 
lowing: 

(n)  The  defendant  linH  no  HlRnlflcant  hhtory  of  i)rlor  criminal  acdvlty; 

(b)  The  cnpltnl  felony  wan  connnltled  while  tho  defendant  was  under  tlic 
Influence  of  extreme  mental  or  cmollonnl  disturbance; 

(c)  Tho  victim  was  a  participant  In  the  defendant's  conduct  or  conHontcd 
to  the  act; 

(d)  Tho  defendant  was  an  accomplice  in  the  capital  felony  committed  by 
another  person  and  his  participation  was  relatively  minor; 

(c)  Tho  dofcndnnt  acted  under  extreme  duress  or  under  the  substantial 
domination  of  another  person ; 

(f)  Tlip  capacity  of  tho  defendant  to  appreciate  the  criminality  of  his  con- 
duct or  to  conform  his  conduct  to  tlio  requirements  of  law  was  substantially 
Impaired; 
.     (g)  The  ogo  of  the  defendant  at  the  time  of  tho  crime.     • 

Section  10.  It  is  declared  to  be  the  legislative  intent  that  If  any  section, 
subsection,  paragraph,  sentence,  clause,  provision  or  word  of  this  net  Is 
held  to  be  Invalid,  the  remainder  of  the  act  shall  not  be  affected.    ,-   .  . .     ;  , 

'.    Section  11.    This  act  shall  take  of  feet  upon  becoming  a  law.  .     ;;    •f,;-,';-  ;  ;> 
Approved  by  the  Governor  Dec.  8,  1D72.  ';.-.■  ;:".;•  .•••■'•■:i.'^', 

■  ■  FUed  In  Office  Secretary  of  State  Dec.  8, 1972.  ■  •;;..:•.».:•..  m*. 
\  ;;    .  ,,  -.•;.;.      •    ,.      ■            '                                 •                 ',        .;;''i   "t.ij"  v.    r.-i.: 

■  ;_      /•;v'    ■•■■./•:    ;-.\..    •  ■  '     '      .  .■•''■■•}'.■■'  ^.^'.I'l.-yi 
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CRIMES—AIRCRAFT  PIRACY    •  .  •      "    •  •- 

CHAPTER  72-725  ..   -^  •.''■..  ■;• 

HOUSE  BILL  NO.  43-A     ■■'■■'■'     ..     • 

An  Act  relating  to  aircraft  piracy;    providing  for  the  crime  of  aircraft  piracy; 
providing  penalties;   providing  an  effective  date.  •  " 

Be  It  Enacted  by  the  Legislature  of  the  State  of  Florida: 

Section  1. 

Whoever  without  lawful  authority  seizes  or  exercises  control,  by  force 
or  violence  and  with  wrongful  intent,  of  any  aircraft  containing  a  non-con- 
senting person  or  jjersons  within  this  state  is  guilty  of  the  crime  of  aircraft 
piracy,  a  felony  of  the  first  degree,  punishable  as  provided  in  §  775.082, 
§  775.083,  or  §  775.084,  Florida  Statutes.  ■    ,  j-    ;,..  ,i/,.-.  ■  ;..•-;■      ; 

;     Section  2.    Thlb  act  shall  take  effect  upon  becoming  a  law.    . 
.j:  Approved  by  the  Governor  Dec.  8, 1972.  .    ■   ■•..':•'   fi;**';--  '''•='>■' - 

•'  Piled  In  Office  Secretary  of  State  Dec,  8, 1&72.  ■'-     " 


■;•  t! 
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n.  FLORIDA'S  LEGISLATIVE  RESPONSE  TO  FURMAN:  AN  EXERCISE 

IN  FUTILITY?* 

CHARLES  W.  EHRHARDT**  and  L.  HAROLD  LEVINSONf 


Furman  v.  Georgia,'^  decided  by  a  five  to  four 
vote  of  the  United  States  Supreme  Court  in  June 
1972,  held  that  the  imposition  and  carrying  out 
of  the  death  penalty  under  the  statutes  of  Georgia 
and  Texas  constituted  cruel  and  unusual  punish- 
ment,' in  violation  of  the  eighth  and  fourteenth 
Amendments.  I./CSS  than  six  montlis  later,  Florida 
became  the  first  state  to  enact  a  post-Furman 
capital  punishment  statute.' 


*  The  authors  served  as  members  of  the  five-man 
legal  stad  of  the  Governor's  Committee  to  Study 
Capital  Punishment,  and  partidpatcd  in  the  procecd- 
IDRS  of  tlic  committee  from  August  until  November, 
1972,  as  well  as  in  preparation  of  the  memorandum  sub- 
mitted by  the  legal  advisory  staff,  an  edited  version  of 
which  appears  as  a  companion  piece  to  tliis  article. 

The  views  expressed  in  this  article  arc  those  of  the 
authors  and  should  not  be  attributed  to  the  committee 
or  to  the  institutions  with  which  the  authors  arc  asso- 
ciated. 

Preparation  of  this  article  was  greatly  facilitated  by 
the  cooperation  of  Robert  Mounts,  Assistant  General 
Counsel,  Office  of  the  Governor,  and  Martha  Bass, 
Director  of  Senate  Legislative  Services.  The  authors 
gratefully  acknowledge  their  assistance. 

'i'hc  title  of  this  article  is  adapted  from  a  statement 
by  retired  Florida  supreme  court  Cliicf  Jusiice  E. 
Harris  Drew,  Chairman  of  tlic  Governor's  Committee 
to  Study  Capital  Punishment,  reported  in  the  Miami 
(Fla.)  Herald,  Dec.  3,  1972,  at  1-B,  that  Florida's  post- 
Furman  capital  punishment  statute  was  "an  exercise  in 
futility." 

••  U.S.,  1962,  Iowa  Stale  University;  J.D.,  1964, 
University  of  Iowa.  Associate  Professor  of  Law,  Florida 
State  University. 

fU.B.A.,  1957,  LL.n.,  1962,  University  of  Miami; 
LL.M.,  1964,  New  York  University.  Professor  of  Law, 
University  of  Florida. 

MOS  U.S.  23S  (1972). 

'  Cb.  72-724,  11972)  Fla.  Scss.  L.ws_  (Spec.  Sess. 
1972),  enacted  by  the  Florida  Legislature  on  December 
1,  signed  by  Oie  Governor  on  December  8,  1972,  there- 
upon becoming  law. 


This  article  traces  the  background  of  the  new 
Florida  statute,  including  summaries  of  pre-exist- 
ing Florida  law  on  capital  punishment,  judicial 
responses  to  Furman,  and  the  legislative  history 
of  the  new  statute.  The  article  concludes  with  a 
commentary  on  various  aspects  of  the  new  statute. 

Florida  Law  at  Time  of  Furman  v.  Georgia 
At  the  time  Fvrman  was  decided,  Florida 
statutes'  provided  that  a  defendant  found  guilty 
of  a  capital  felony  must  be  sentenced  to  death 
unless  the  verdict  included  a  recommendation  of 
mercy  by  the  jury,  in  which  event  the  sentence 
must  be  life  imprisonment. 

A  statutory  amendment  was  enacted  in  March 
1972,<  to  become  effective  on  October  1,  1972, 
providing,  for  the  first  time  in  Florida  law,  a  bifur- 
cated trial.  The  statute  provided  that  a  defendant 
convicted  of  a  capital  felony  was  to  receive  a 
separate  sentencing  "trial"  on  the  question 
whether  the  penalty  would  be  death  or  life  im- 
prisonment. The  resulting  jury  decision  was  bind- 
ing on  the  court.  The  statute  contained  lists  of 
aggravating  and  mitigating  circumstances,  but 
only  as  guidelines  for  the  matters  to  be  considered 
during  the  sentencing  proceeding.  This  bifurcated 
trial  provision  was  never  used,  since  the  Fitnnan 
decision  intervened  between  the  enactment  and  the 
cfTective  date  of  the  statute,  and  the  Florida 
Supreme  Court  interpreted  Furmati  as  eliminating 
all  capital  felonies  in  Florida.' 
Another  statutory  amendment,  also  enacted  in 

•Fi.A.  Sta-xS.  §§  775.082(1),  921.141  (1971). 
«Ch.  72-72,  11972)  Fla.  Sess.  Laws  122,  am;/(/i/i^ 
Fla.  Stats.  §921.141  (1971). 

*  See  note  21  infra  and  accompanying  text. 
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March  1972,'  to  become  cflective  on  October  1, 
1972,  provided  that  if  the  death  penalty  were 
lield  unconslitulional,  persons  previously  sentenced 
to  dcatli  must  be  re-scntcnced  to  life  imprison- 
ment, by  the  trial  court,  with  no  eligibility  for 
parole.  This  rc-scntcncing  provision  was  rendered 
inclTectivc  when  the  Florida  supreme  court  re- 
sentenced all  death  row  inmates  prior  to  October 
1,  1972.' 

Under  pre-Funnan  Florida  law,  an  appeal  could 
be  taken  to  the  Florida  supreme  court,  as  a  matter 
of  right,  in  all  cases  where  the  death  penalty  was 
imposed.'  The  supreme  court  could  review  the 
conviction  of  guilt,  but  not  the  severity  of  the 
sentence.'  If  the  trial  court  did  not  impose  the 
death  sentence,  appeal  was  taken  to  the  district 
court  of  appeals,  the  intermediate  appellate  court 
which  has  general  appellate  jurisdiction  in  all 
matters  except  those  in  which  the  Florida  Con- 
stitution confers  jurisdiction  elsewhere.'" 

Vrc-Furman  Florida  law  classified  felonies  as 
being  either  capital,  or  fijst,  second  or  third  de- 
gree." The  capital  felonies  were:  premeditated 
murder,"  certain  felony-murders,"  bombing  or 
machine-gunning    in    public    places,"    homicide 

'Ch.  72-118,  [1972]  Fla.  Sess.  Laws  258,  amending 
Fla.  Stats.  §  775.082  (1971). 

'  See  notes  25  &  26  infra  and  accompanying  text. 

'  Fla.  Const,  art.  V,  §4(2)  (1968),  renumbered  art.  V, 
§  3(b)(1)  (March  1972).  See  note  10  infra  regarding 
the  additional  provision  in  the  1972  amendment  of  the 
constitution,  authorizing  the  legislature  to  expand  the 
supreme  court's  jurisdiction  to  include  ajipcals  from 
sentences  of  life  imprisonment. 

'  Fla.  Stats.  §  924.06  (1971)  provides  that  a  de- 
fendant may  appeal  from  "a  sentence,  on  the  ground 
that  it  is  illegal."  The  only  provision  for  discretionary 
reduction  of  sentences  hy  an  appellate  court  is  in  I'LA. 
Stats.  §924.41(3)  (1971)  authorizing  the  circuit  court 
to  lower  sentences  imposed  by  the  municijial  court. 
(The  circuit  court  is  the  court  of  general  trial  jurisdic- 
tion, which  sits  also  as  an  appellate  court  to  review 
judgments  of  municipal  courts.  The  municipal  courts 
will  be  iihascd  out  of  existence  by  1977,  pursuant  to 
§  20(d)  (^4)  of  Article  V,  the  Judiciary  Article  of  the 
Florida  Constitution,  as  amrndcd  in  March  1972.) 

'»  Fla.  Const,  art.  V,  §  5(3)  (1968),  renumbered  art. 
■  V,  §  4(1))  (March  1972)  but  .subEtantially  unchanged. 
The  1972  amendment  of  Article  V  contained  a  new 
provision,  §  3(b)(2),  authorizing  the  legislature  to 
expand  the  supreme  court's  jurisdiction  to  include 
appeals  from  sentences  of  life  imprisonment.  If  this 
provision  were  implemented  by  legislation,  the  district 
courts  of  appeal  would  automatically  lose  this  jurisdic- 
tion. 

»Fla.  ST.^TS.  §  775.081(1)  (1971). 

"  Fla.  Stats.  §  782.04(1)  (1971). 

"  Id.  The  felony  murders  were  those  "committed 
in  the  perjjetration  o.'  or  in  the  attempt  to  per|)Otrate 
any  :irron,  rape,  r(jbbery,  burgl.'iry,  abominable  and 
detestable  crime  against  nature  or  kidnapping." 

"  Fla.  Stats.  §  790.16(1)  (1971). 


caused  by  a  ricstructive  device,"  raj)C  of  a  female 
of  the  age  of  ten  years  or  more,"  "carnal  knowl- 
edge and  abu.sc"  of  a  female  child  imder  the  age 
of  ten  years,"  and  kidnapi)ing  for  ransom." 

At  the  time  of  the  Furman  decision,  a  stay  order 
was  in  effect,  issued  in  1967  by  a  federal  court  in 
Florida,"  preventing  the  execution  of  any  deatli 
sentence  in  Florida  pending  the  outcome  of  the 
Supreme  Court  litigation  testing  the  constitution- 
ality of  capital  punishment.  In  a('dition,  Governor 
Reubin  Askew  issued  an  Executive  Order  in 
February  1972,'°  staying  the  execution  of  any 
death  sentence  in  Florida  until  July  1,  1973,  so  as 
to  provide  time  for  the  outcome  of  pending  litiga- 
tion, and  for  legislative  consideration  of  the  entire 
question  of  capital  punishment.  The  Executive 
Order  recited  that  the  Governor  had  unsuccessfully 
requested  the  1972  Florida  Legislature  to  declare 
a  legislative  moratorium  on  further  executions, 
and  to  authorize  appointment  of  a  commission  to 
examine  the  whole  area  of  capital  punishment, 
capital  ofTenses  and  capital  offenders  in  Florida. 

Judicial  Responses  to  Fukman 

In  Donaldson  v.  Sack,^'  decided  on  July  17,  1972, 
the  Florida  supreme  court  held  that  Fiiniinii 
eliminated  capital  punishment — and  capital  felo- 
nies— from  Florida  law,  until  new  legislation 
might  revive  them.  The  court  further  held  that 
persons  thereafter  convicted  of  offenses  desig- 
nated on  the  statute  books  as  "capital"  should  be 
punished  by  life  imprisonment,  and  that  various 
incidents  of  capital  felonies,  such  as  the  twelve- 
man  trial  jury,^''  were  no  longer  required. 

Two  weeks  later,  in  Neunwn  v.  Wainuriglit,^^ 
the  United  States  Court  of  Appeals  for  the  Fifth 
Circuit  emphasized  that  Furman  invalidated  the 
capital  punishment  statutes  of  Florida.  The  court 
noted  that  in  Florida,  as  in  Georgia  and  Texas, 
whose  statutes  were  before  the  Supreme  Court  in 


"Fla.  Stats.  §  790.161(1)  (1971). 

"Fla.  Stats.  §  794.01  (1971). 

"Id. 

"Fla.  Stats.  §805.02  (1971). 

"Adderly  v.  Wainwright,  272  F.  Supp.  530  (M.D. 
Fla.  1967),  46  F.R.D.  97  (M.D.  Fla.  1968),  dismissed 
as  moot  _  V.  Supp.  _  (M.D.  Tla.  1972). 

"Exec.  Order  [Fla.]  No.  72-8  (February  21,  1972). 

"265  So.  2d  499  (l"la.   '.972). 

»^  Fla.  Const,  art.  1,  §  22  provides  that"thequalifica- 
ticns  and  the  number  of  jurois,  not  fewer  than  six, 
shall  be  feed  by  law."  Fla.  Stats.  §  913.10  (1971) 
provides  for -a  tweive-mfr.ibcr  jury  in  c.ipital  cases, 
and  a  six-n)cmbfr  jury  in  ;:11  other  criminal  cases. 

»464F.2d615  (5th  Cir.  1972). 
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make  recommendations  to  tlie  Governor  as  to 
wliclhcr  tlic  death  jienalty  should  be  retained, 
what  alternative  forms  of  punishment  were  avail- 
able if  the  death  penalty  were  not  reinstated  for 
some  or  all  of  the  existing  capital  crimes,  and 
what  changes  were  required  in  the  procedures  re- 
lating to  the  execution  of  the  death  j)cnalty, 
executive  clemency,  treatment  of  death  row  in- 
mates, and  other  related  procedural  matters. 

After  its  organizational  meeting  on  August  17, 
1972,  the  committee  held  a  series  of  public  meet- 
ings throughout  the  state  to  collect  information 
relative  to  the  question  of  whether  capital  punish- 
ment should  be  reinstated  and,  if  so,  in  wliat  form. 
Expert  witnesses  from  across  the  nation  and  mem- 
bers of  the  public  so  desiring  testified  at  each 
meeting.  A  secondary  purpose  of  the  hearings  was 
to  serve  as  a  mechanism  for  public  education  on 
the  issues  surrounding  the  question  of  capital 
punishment. 

After  three  months  of  deliberations  and  contrary 
to  the  recommendations  of  the  committee's  legal 
advisory  staff,"  the  committee  recommended  to 
the  Governor  legislation  which  provided  for  a 
bifurcated  trial  in  capital  cases.  Sentencing  was  to 
be  by  a  panel  of  three  judges  after  they  heard 
evidence  at  a  separate  sentencing  hearing,  and 
after  they  had  considered  the  presence  of  certain 
enumerated  mitigating  and  aggravating  circum- 
stances." Additionally,  the  committee  passed  a 
resolution  calling  for  the  creation  of  a  special 
citizen's  commission  to  study  and  make  recom- 
mendations concerning  the  improvement  of  the 
entire  system  of  criminal  justice  in  Florida." 

Legislative  Skirmishes 

The  Florida  legislature  convened  in  special 
session  on  November  28,  1972,  to  consider  whether 
capital  punishment  should  be  legislatively  rein- 
stated.'^  Governor  Askew  adopted  the  recom- 
mendations of  the  Governor's  Committee  to  Study 
Capital  Punishment"  and,  in  his  opening  address 

*■  See  Ehrhardt,  el  al..  The  Future  of  Cafiilal  Punish- 
ment in  Florida:  Analysis  and  Recommendations,  64  J. 
Grim.  L.  &  C.  2,  9-10  (1973). 

"  I'lNAi,  KiiPOKT  or  THE  |Fla.]  Governor's  Com- 

MITTEF.  TO  StUI>Y  CAPITAL  I'UM.sHUKNT  K7  62   (1972). 

Sec  notes  42—19  and  accoiiipanyim^  text  injra  for  a 
discussion  of  the  proijosed  legislation. 

" /d.  al  1C3-64.  A  similar  stiuiy  was  recommended 
by  the  committee's  legal  advisory  stall.  Ehrliardl, 
siipra  note  33,  at  8-9. 

"  I'l.A.  H.K.  Jcu.".,  Spec.  Scss.  1  (1972). 

''T)\e  Governor  slated,  ho.vcver,  that  he  onlmucd 
to  have  "mixed  feelings  as  to  the  necessity,  the  Tightness 


to  a  joint  session  of  the  legislature,  propfised  the 
bifurcated  trial  for  capital  ca.ses.  His  projjosal 
required  that  all  sentencing  fmdings  be  in  accord- 
ance with  strict  statutory  guidelines  and  based 
upon  the  record  of  a  separate  sentencing  f)roceed- 
ing.  He  strongly  urged  the  legislators  to  reject  any 
proposal  which  provided  for  mandatory  imjjosition 
of  the  death  penalty  without  opportunity  for 
mercy.  Because  he  felt  that  a  jury  would  merely 
exercise  its  discretion  at  an  earlier  stage  by  con- 
victing on  a  lesser  charge,  he  reasoned  that  the 
same  discretion  which  Furinan  deemed  imper- 
missible would  be  present  under  any  mandatory 
system.  Moreover,  he  pointed  out  that  Chief 
Justice  Burger,  with  three  other  dissenters  in 
Fiirtnan,  condemned  the  mandatory  imposition  of 
the  death  penalty  as  archaic.'' 

Following  the  Governor's  address  to  the  joint 
session,  the  House  Select  Committee  on  the 
Death  Penalty  recommended  to  the  House  of 
Representatives  the  passage  of  a  series  of  four 
bills"  which  directly  contradicted  the  Governor's 
bill  by  providing  for  mandatory  death  sentences 
for  certain  crimes.  Under  the  proposal  there  was 
to  be  no  determination  by  the  trial  jury  other  than 
the  guilt  of  the  defendant.  Once  a  guilty  verdict 
was  returned,  a  sentence  of  death  was  mandated 
regardless  of  any  mitigating  circumstances  or 
feelings  of  leniency  by  the  judge  or  jury."  The 
Select  Committee's  bill  did,  however,  narrow  the 
list  of  capital  crimes  by  reclassifying  certain 
felonies,  previously  capital,  as  felonies  of  the 
first  degree,  for  which  the  maximum  punishment 
was  life  imprisonment.^' 


and  even  the  legality  of  capital  punishment  in  any 
form."  Id.  at  0. 

Representative  Johnson,  a  member  of  the  Governor's 
Commitlce,  subsequently  introduced  the  bill  recom- 
mended by  the  Governor's  Coniniiuce  as  an  amend- 
ment to  a  hill  proposed  by  the  House  Select  ("om- 
mittee.  I'la.  H.R.  14-A,  Spec.  Sess.  (1972).  A  modilicd 
version  of  ihis  bill  was  subsequently  passed  by  the 
House.  See  notes  50-52  and  accompanying  te.vt  infra. 

"  I'LA.  H.K.  Jour.,  Spec.  Sess.  6  (197'2). 

"I'la.  H.R.  1-A,  H.R.  2-A,  H.R.  3-A,  H.R.  4-A, 
Spec.  Sess.  (1972)  (Select  Commitlce  bill). 

"  I'la.  H.R.  1-A,  Spec.  Se.ss.  §  1  (1972)  (Select  Com- 
mitlce bill). 

*'  The  crimes  of  thro.ving  bombs  when  death  of  a 
person  results,  id.  §  2,  kidnapping  lor  ransom,  id.  §  7, 
and  felony-iaur(l<Ts  not  listed  below  were  reduced 
from  c.ipital  felnnics  to  felonies  of  the  first  decree. 
Capital  crimes  under  the  bill  were  prenudilated  murder, 
(V.  §  2;  murder  cuiiunitted  by  any  person  cr.;.'.a);ed  in 
the  [lerpelralion  of  any  arson,  rape,  rubbery,  bur,",Iary, 
or  kidaappiii;j,  /:/.;  Carnal  knowledge  of  a  person  under 
the  age  of  thirteen,  id.  §6;  the  intentional  interference 
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Furman,  "the  death  penalty  has  been  inequitably, 
arbitrarily  and  infrequently  imix)sed."  " 

In  Anderson  v.  Slulc^''  and  In  re  linker,'"  de- 
cided on  Septcnil;cr  8  and  26,  1972,  respectively, 
the  Florida  supreme  court  resentenced  former 
death  row  inmates.  The  court  thus  avoided  the 
impact  of  the  prc-Fiirman  en;vc!ment,  rfTective 
October  1,  1972,  which  provided  for  life  imprison- 
ment without  eligibility  for  parole  in  the  event 
the  death  penalty  were  held  unconstitutional." 

Anderson  involved  40  persons  whose  appeals 
were  still  pending  in  the  Florida  supreme  court. 
The  court  held  that  it  retained  jurisdiction,  and 
could  therefore  itself  carry  out  the  resentencing, 
without  going  through  the  "ministerial  formality" 
of  remanding  to  the  trial  court.  Baker  involved  60 
persons  who  did  not  have  appeals  pending.  The 
court  decided  to  treat  this  class  on  the  same  basis 
as  the  Anderson  class,  as  a  matter  of  equal  pro- 
tection. All  the  Anderson  and  Baker  inmates  were 
resentenced  to  life  imprisonment  and,  since  parole 
was  not  precluded,  the  possibility  of  parole  re- 
mained open.  Those  inmates  who  were  under 
sentence  of  death  for  rape  committed  before  1972 
were  given  leave  to  file  a  motion  with  the  trial 
court  for  mitigation  of  sentence  from  life  to  a 
term  of  years,  in  accordance  with  pre- 1972  law. 

The  Legislative  Response  to  Furman 

Coinmillee  Action^ 

A  few  days  after  the  Supreme  Court  handed 
down  its  decision  in  Furman,  some  members  of 

»«7<f.  31616. 

»  267  So.  2d  8  (I'la.  1972). 

"267  So.  2d  .131  (Fla.  1972). 

"  .Sfc  note  6  and  accompanj'inp  le.\t  supra. 

"  In  addition  to  the  committee  action  described  in 
this  scclion,  the  Altoniey  Geni.r;il  of  I'lorida  also 
suggcsUd  legislation  requiring  imposition  of  a  manda- 
tor)', death  sentence  for  persons  convicted  of  certain 
classes  of  premeditated  murder.  Fla.  S.  1-A,  Spec. 
Scss.  §3  (1972);  Fla.  H.R.  8-A,  Spec.  Sess.  §3,  (1972). 

.Sec  I'iKAL  Rf.PORT  of  THE  [FlA.]  HOUSK  Sf.LIXT  COM- 

wiTTEi;  ON  THE  Deatji  PENALTY  4-5  (1972).  'I'hc  Al- 
fornc\'  General's  proposals,  in  memorandum  form,  were 
widely  jjublieizcd.  See,  e.^.,  St.  Petersburg  (Fla.) 
Times,  Nov.  26,  1972,  at  4-D.  Legislative  proposals 
reflecting  the  Attorney  General's  views  are  discussed 
iu  note  .^3  infra. 

'i'hc  iHcsidcnt  of  The  J'iorida  Bar  appointed  a  five- 
man  committee,  which  submitted  a  mcmoiandiini  to 
the  Governor's  Committee  to  Study  Capital  Punish- 
ment, note  32  and  accompanying  text  iiifra,  one  week 
before  the  s]iecial  l-gi?!ative  5.•^sion  convcru'd.  The 
Rar  cnnimittce,  spcakin;;  for  itself  and  not  nccc>savily 
for  the  j.irv.-idenl  or  inenibcis  of  the  IJar,  n:gucd  that 
the  statute  enacied  in  March  19/2,  ch.  72-/2,  |1972| 
Fla.  Sc-.s.  Lav,-s  122,  amrnuing  Vt>\.  Stats.  §  921.141 
(1971),  providing  for  a  bifurcated  trial  and  enumerating 


the  Florida  legislature  requested  the  Governor  to 
convene  a  special  legislative  session  for  the  pur- 
po.se  of  considering  the  reinstatement  of  capital 
punishment.  The  Governor  declined  to  call  a 
special  session  at  that  time,  but  promised  to  call 
one  promptly  after  the  general  election  in  Novem- 
ber 1972."  Meanwhile,  t'le  .Speaker  of  the  Florida 
House  of  Representatives  established  the  House 
Select  Committee  on  the  Death  Penalty."  The 
committee  held  hearings  and  received  testimony 
from  representatives  of  various  interested  groups 
and  from  the  public  at  large.  After  deciding  that 
the  death  penalty  should  be  reinstated,  the  com- 
mittee drafted  tentative  legislation"  calling  for 
mandatory  death  sentences  upon  conviction  of 
premeditated  murder  and  a  small  number  of  other 
crimes.  The  Select  Committee's  legislation  per- 
mitted   the   jury    to   convict    of   les.ser    included 

« 

offenses.    • 

On  July  28,  1972,  Governor  Askew  issued  an  Ex- 
ecutive Order'^  creating  the  Governor's  Committee 
to  Study  Capital  Punishment.  The  order  required 
the  committee  to  undertake  a  detailed  study  and 

aggravating  and  mitigating  circumstances,  was  com- 
patible with  Furman.  'J'he  committee  recommended 
that  "]'"lorida  .  .  .  proceed  under  the  present  law  and 
secure  a  new  ruling  from  the  U.S.  Supreme  Court." 
Report  of  tue  Death  Penalty  Committee  of  The 
Flohida  Bar  (1972). 

The  President  of  the  Senate  appointed  a  Senate 
Council  on  Criminal  Justice  which  proposed  a  bill  that 
was  never  filed  or  introduced.  The  Senate  Council's 
bill  would  have  deleted  the  existing  statutory  language 
relating  to  jury  recommendation  of  mercy,  thus  making 
the  death  penalty  mandatory  upon  conviction  of  one  of 
the  enumerated  capital  crimes.  Interview  with  Martha 
Bass,  Director  of  Senate  Legislative  Services,  in  Talla- 
hassee, I'lorida,  Dec.  8,  1972. 

"  Governor  Askew  discussed  the  matter,  in  retro- 
spect, in  a  news  conference  on  November  20,  1972. 

Had  I  not  indicated  last  summer  a  special  session 

in  the  fall,  the  chances  would  have  been  better 

than  even  that  the  Legislature,  in  the  middle  of  a 

campaign,  might  have  called  themselves  back  into 

session.  .  .  .  This  is  better. 
St.  Petersburg  (Fla.)  Times,  Nov.  21,  1972,  at  1-B. 

'"  Sec  Final  Report  of  the  [Fla.]  riot;sE  Select 
Committee  o.v  the  Death  Penalty  1  (1972). 

^'  The  Select  Committee's  proposal  is  embodied  in 
the  original  version  of  Ha.  H.R.  1-A,  S])ec.  Sess.  (1972) 
(submitted  by  Representative  Gaulicr  and  others). 
See  notes  39-50  and  accompanying  text  infra  for  a 
discussion  of  this  bill  and  the  degree  to  which  the 
Governor's  bill  modified  it. 

^  I'.xec.  Order  [Fla.]  No.  72-37  (July  2S,  1972).  The 
blue-ribbon  committee's  seventeen  members  included  a 
retired  Chief  justice  of  the  F'lorida  supreme  court,  two 
c.x-Govcrnors,  a  past  president  of  Tlie  Florida  Bar, 
members  of  the  Florida  House  and  Senate,  and  repre- 
senl-:tivc3  from  n'any  ser;mcnts  of  liie  criminal  justice 
.syslC:n,  as  w-li  r.s  a  number  of  infc>rmed  citizens.  'i"he 
Governor  also  appointed  both  an  advisory  committee 
and  a  lei.;al  advisory  staff. 
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On  the  floor  of  the  House,  the  bill  recommcnclcd 
by  the  Governor's  Conniiittec  was  offered  as  an 
amendment  to  tlic  Select  Committee's  hill."  The 
proposed  amendment  entirely  changed  the  philoso- 
phy of  the  bill  then  under  consideration.  Rather 
than  being  crime-oriented,  as  was  the  Select 
Committee's  bill,  the  Governor's  bill  was  scn- 
tencing-oriented,  expressing  the  general  policy  of 
taking  a  life  only  when  a  life  is  taken."  The  Gover- 
nor's bill  created  a  new  classification  of  crime, 
the  life  felony,**  redefined  capital  felonies,  and 
provided  a  procedure  under  which  the  decision 
would  be  made  as  to  whether  death  or  life  im- 
prisonment would  be  imposed  in  capital  cases. 

Apart  from  certain  novel  provisions  concerning 
felony-murder,"  the  focal  point  of  the  Governor's 
bill  was  the  provision  for  a  bifurcated  trial  in 
capital  cases.  Following  a  conviction  for  a  capital 
crime,  the  bill  provided  for  a  separate  sentencing 
proceeding  to  be  conducted  by  the  original  trial 
judge  and  two  other  judges  from  outside  the 
judicial  circuit  in  which  the  trial  was  held,  to  be 
selected  by  the  Chief  Justice  of  the  Supreme  Court 
of  Florida.  Upon  findings  of  fact**  by  a  majority  of 


with  or  injury  to  properly  of  the  United  States  used 
for  tlcfense  or  war,  id.  §  3;  and  the  throwing  of  bombs 
or  discharging  of  machine  guns  when  death  results, 
id.  §  5. 

"Fla.  H.R.  Jour.,  Spec.  Sess.  17-20  (1972);  Fla. 
H.R.  14-A,  Spec.  Sess.  (1972). 
■  "Fla.  11. k.  14-A,  Spec.  Scss.  §9(1972)  (drafters' 
comment).  Fla.  Stats.  §  779.07  (1971),  li.sting  treason 
as  a  capital  offense,  was  not  amended  by  the  Governor's 
bill.  The  Select  Conmiittee's  bill  listed  certain  forms  of 
rape  as  capital  felonies,  see  I'la.  H.R.  1-A,  Spec.  Scss. 
§  6  (1972),  as  well  as  treason,  see  id.,  §  3. 

"The  life  felony  classification  is  retained  in  §  3, 
ch.  72-724,  11972)  Fla.  Sess.  La^vs  _  (Spec.  Sess.  1972). 
The  drafters'  comment  expresses  the  reason  for  the 
new  classification: 

Provides  a  new  category  of  felony  to  serve  as  an 

additional  deterrent  to  those  crimes  [which],  while 

not    classified    capital,    are   especially    serious   in 

nature. 
Id.  The  minimum  statutory  punishment  for  an  offender 
convicted   of   a   life  felony   is   tliirty   years,   although 
parole  before  that  lime  is  not  jjrecludcd.  Id.  %  4. 

"  The  bill  provided  that  "the  unlasvful  killing  of  a 
human  being,  when  perpetrated  from  a  premeditated 
design  to  effect  the  death  of  the  person  ):illed  or  any 
human  being  shall .  .  .  constitute  a  capital  felony.  .  .  ." 
Fl.a.  H.R.  14-A,  Spec.  Scss.  §  1  (1972).  However,  the 
principle  of  felony-murder  was  retained  only  as  a 
rebuttable  presumption  of  premeditation  when  a  killing 
occurred  during  the  furtherance  of  certain  serious 
felonies.  Id.  Tlic  Select  Comir.itlcc's  bill  was  much 
broader  in  scope.  It  t. --fined  as  a  caj)ital  felony  a  felony- 
murder it  a  person  wasklUed  by  one  "cii!;agod"  in  the 
pcrpttialion  of  certain  nn.med  felonies.  Sec  Fla.  H.R. 
i:\,  Si.ec.  Sess.  §  1  0972)  (.Select  Committrc  bill). 

"  The  bill  authonr.ed  the  court  to  receive  any  evi- 


Ihc  thrcc-judgc  court  that  one  of  several  enum- 
erated aggravating  circumstances  was  present,  the 
death  penalty  was  mandatory.*^  However,  if  the 
court  found  none  of  these  aggravating  circum- 
stances to  be  present,  or  if  the  court  found  a  sub- 
stantial mitigating  circumstance  to  be  present,** 
a  sentence  of  life  imprisomnent  was  mandated.*' 
This  novel  sentencing  procedure  represented  an  at- 
tempt to  reduce  discretion  in  the  sentencing  proc- 
ess, yet  retain  an  element  of  mercy. 

A  divided  House  approved  the  Governor's  bill 
70-47  as  an  amendment  to  the  bill  recommended 
by  the  Select  Committee,'*  thereby  defeating  the 
Select  Committee's  bill.  Thereafter,  the  Governor's 
bill  was  altered  in  several  minor  respects"  by 
amendments  from  the  floor.  The  bill,  as  amended, 
passed  the  House  unanimously." 

The  Florida  Senate,  by  a  vote  of  36  to  1," 

dence  it  deemed  probative  and  which  related  to  one 
or  more  of  the  enumerated  aggravating  or  mitigating 
circumstances,  without  regard  to  the  traditional  exclu- 
sionary evidentiary -rules,  as  long  as  the  convicted 
offender  v.as  permitted  a  fair  opportunity  to  rebut 
any  hearsay  statements.  Fla.  H.R.  14-A,  Spec.  Sess. 
§  5  (1972).  The  bill  did  not  purport  to  allow  evidence 
excludable  on  conslitulional  grounds.  Id.  (drafters' 
comment). 

"  Fla.  H.R.  14-A,  Spec.  Sess.  §  5  (1972). 

"  The  bill  did  not  provide  for  a  one-on-one  correla- 
tion between  aggravating  and  mitigating  circumstances. 
If  the  court  found  "that  an  aggravating  circumstance 
exists  as  enumerated"  and  "that  no  substantial  mitigat- 
ing circimistance  exists  as  enumerated  .  .  .  which  would 
warrant  leniency"  the  death  penalty  was  mandatory. 
Id.  Too,  in  contrast  with  ch.  72-72,  [1972]  Fla.  Sess. 
Laws  122,  amending  Fi.a.  Stats.  §  921.141  (1971),  the 
list  of  aggravating  and  mitigating  circumstances 
enumerated  were  not  merely  guidelines  for  the  court. 
The  court  was  restricted  to  the  enumerated  circum- 
stances in  its  decision.  Sec  Fla.  H.R.  14-A,  Spec.  Scss. 
§  5  {W2);c/.  §  9,  ch.  72-724,  [1972]  Fla.  Sess.  Laws  _ 
(Spec.  Scss.  1972). 

«  Fla.  H.R.  U-A,  Spec.  Sess.  §  5  (1972). 

"•  Fi.a.  H.R.  Jour.,  Spec.  Scss.  20  (1972). 

"  First,  carnal  knowledge  of  a  person  under  ten 
years  old  by  a  person  seventeen  years  or  older  v,-as  made 
a  capital  felony.  Forcible  rape  of  a  person  ten  years  or 
older  was  classified  as  a  life  felony.  Id.  at  22.  .'Addi- 
tionally, if  any  person  was  killed  as  a  result  of  air 
piracy  within  the  boundaries  of  Florida,  the  ofiense 
was  deemed  capital.  Id.  at  23.  The  felony-murder  sec- 
tion of  the  Governor's  bill  was  amended  to  include 
any  killing  which  resulted  "from  tlie  unlawful  distribu- 
tion of  heroin  or  cocaine  by  a  person  over  the  age  of 
seventeen  years  when  such  drug  is  proven  to  be  the 
proximate  cause  of  the  death  of  the  user."  Id. 

"  IJ.  at  23. 

"  Fi,A.  S.  Jour.,  Spec.  Scss.  26  (1972).  The  Attorney 
General's  bill,  see  note  28  supra,  was  never  actively 
considered  by  either  the  House  or  Senate  although  it 
had  been  prc-fi!ed  in  each  chamber.  The  bill  provided 
for  the  mandatory  i!;i|)Oiition  of  tha  death  pcnaltv 
upon  co.n\iciion  of  capital  crimes.  Although  the  bill 
reduced  felony-murder  from  ni'.irder  in  the  iii-st  degree 
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adopted  the  philosophy  of  the  Governor's  bill,  as 
amended  by  the  House,  but  substantially  altered 
the  bill's  sentencing  procedure."  While  the  Senate 
version  retained  the  sentencing  options  of  the 
House-amended  Governor's  bill — death  or  life 
imprisonment — the  Senate  replaced  the  bill's 
three-judge  sentencing  court  with  the  judge  and 
jury  which  presided  at  the  convicted  offender's 
trial." 

Under  the  Senate  bill  the  jury  was  to  retire  after 
hearing  evidence  on  the  existence  of  aggravating 
and  mitigating  circumstances  whether  or  not 
enumerated  in  the  bill"  and  by  majority  vote 
render  an  advisory  opinion  to  the  trial  judge  (1) 
on  the  presence  or  absence  of  those  factors  and 
(2)  whether  the  death  sentence  should  be  imposed. 
A  jury  finding  that  no  aggravating  circumstances 
existed  or  that  they  were  outweighed  by  mitigat- 
ing circumstances  was  conclusive.  Thus,  if  the 
jury  did  not  recommend  the  death  penalty,  the 


to  a  life  felony,  ihc  1)111  made  any  unlawful  and  knowing 
killing  a  capital  felony  when  committed  under  the 
following  circumstances: 

1)  Wlien  committed  in  the  perpetration  of  certain 
named  felonies;  or 

2)  When  committed  pursuant  to  a  contract  for 
hire;  or 

3)  When  the  victim  was  an  elected  officer  and 
"assassinated";  or 

4)  When  the  victim  was  a  law  enforcement  officer;  or 

5)  When  the  pcq)etrator  was  a  probationer  or 
parolee  who  had  previously  been  convicted  of  a 
life  felony  or  murder  in  the  first  or  second  degree. 

The  offenses  of  treason,  throwing  bombs,  discharging 
destructive  devices  resulting  in  dc.ith,  rape,  and  kid- 
napping for  ransom  were  all  reclassilied  as  life  felonies, 
with  a  ten  year  minimum  before  parole  could  be 
granted. 

'*  Til!;  most  significant  other  amendment  provided 
that  carnal  knowledge  of  a  fcriiale  ten  years  old  or 
younger  by  a  person  seventeen  years  old  or  older,  with 
force,  was  a  capital  felony.  Kape  of  a  female  over  the 
age  of  ten  and  carnal  knowledge  of  a  female  under  the 
age  of  eleven  years  were  reclassified  as  life  felonies. 
1"la.  S.  Jour.,  Sjiec.  Scss.  23  (1972).  The  Senate  also 
amended  the  bill  so  that  if  a  killing  occurred  during  an 
"aircraft  piracy"  a  rebuttable  prcsuni]nion  of  pre- 
meditated design  arose,  making  conviction  of  the 
crime  a  capital  felony.  See  id.  at  25. 

"  Fla.  S.  Jour.,  Spec.  Sess.  23-24  (1972).  The  final 
version  of  the  Senate  bill  provided  that  if  the  defendant 
had  waived  trial  by  jurj'  or  had  pleaded  guilty,  the 
sentencing  proceeding  was  to  be  conducted  before  a 
jury  cnipaneled  for  th-it  puqiose.  See  id.  at  24. 

'•'  While  the  Governor's  bill  limited  the  aggravating 
and  mitigating  circumstances  to  those  listed  in  the 
bill-and  limited  the  scope  of  evidence  at  the  sentencing 
hearing  to  those  circun. stances — the  Senate  amend- 
mcnis  made  ifclear  that  the  court,  in  its  discretion, 
could  cor.E.ider  any  other  factors  deemed  relevant.  See 
I'l.v.  S.  Jouu.,  Sjitc.  Sess.  2.S  (lv72).  The  fir.al  statute, 
however,  adopted  the  limitations  of  the  Governor's 
hill.  See  notes  65-6S  infra  and  accompanying  text. 


trial  judge  was  required  to  impose  a  life  sentence. 
But  if  the  jury's  recommendation  was  for  the  death 
penalty,  the  trial  judge  was  required  to  reconsider 
the  evidence  and  make  specific  written  findings  of 
fact  as  to  whether  any  aggravating  circumstances 
existed  and  if  so  whether  they  were  outweighed  by 
any  mitigating  circumstances.  A  sentence  of 
death  was  mandatory  unless  the  court  found  that 
insufTicfcnt  aggravating  circumstances  existed  or, 
if  found  to  be  present,  v/ere  outweighed  by  miti- 
gating circumstances;"  in  such  a  ca.se  the  court 
was  required  to  sentence  the  offender  to  life  in 
prison,  with  restricted  parole  opportunities." 

The  New  Florida  Capital  Punishment  Statute 

Because  neither  the  House  nor  the  Senate  would 
retreat  from  its  stance  on  the  procedure  and  com- 
position of  the  sentencing  proceeding  contained  in 
the  bill  passed  by  each,  a  conference  committee'' 
was  necessary  to  resolve  the  differences.  The 
statute  finally  approved**  is  a  hybrid:  in  return 
for  the  House's  approval  of  a  judge  and  jury 
sentencing  procedure,  the  Senate  abandoned  its 
insistence  that  the  jury  have  a  determinative  role 
in  sentencing  in  capital  cases.  While  the  statute 
retains  the  Senate's  philosophy  that  the  jury  should 
participate  in  the  sentencing  process,  the  jury  now 
has  the  authority  only  to  give  an  advisory  sen- 
tence which  can  then  be  rejected  by  the  trial 
judge  if  his  findings  regarding  mitigating  and  ag- 
gravating circumstances  justify  such  action." 

Under  the  new  statute,  a  separate  sentencing 
proceeding  for  convicted  capital  oflenders  is  to  be 
conducted  "as  soon  as  practicable"  by  the  trial 
judge  before  the  trial  jury.  If  trial  by  jury  was 
waived  by  the  defendant  or  if  the  defendant 
pleaded  guilty,  the  sentencing  proceeding  is  to  be 
conducted  before  a  jury  empaneled  for  that  pur- 
pose, unless  also  waived  by  the  defendant."  Any 
evidence  which  has  probative  value  and  is  relevant 
to  a  determination  of  the  sentence  to  be  imposed 

"  See  note  56  supra. 

"  Fla.  .S.  Jour.,  Spec.  Sess.  22  (1972). 

"I'LA.  H.R.  JouE.,  Spec.  Sess.  42  (1972).  For  an 
interesting  account  of  the  conference  committee's 
actions  see  Dyckman,  Our  Lcpslaturc  in  Action:  The 
Unuisdvm  of  it  All,  St.  Petersburg  (Fla.)  Times,  Dec. 
3,  1972,  at  12-13. 

"The  ariprovcd  bill  was  signed  by  the  Governor, 
without  public  ceremony,  on  December  8,  1972.  St. 
Petersburg  (lia.)  Time?,  Dec.  9,  1972,  at  12-15. 

"  Ch.  72-724,  §  9  [VP.2\  Fla.  Ses?.  Laws  _  (Spec. 
Sess.  1972)  {aKcnding  Fla.  Stats.  §  921.141  (1971)) 
(hereinafter  cited  as  F'lorida  Capital  Punishment  Act]. 

"  Id. 
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may  be  received''  regardless  of  its  admissibility 
under  the  exclusionary  rules  of  evidence,  provided 
only  that  the  defendant  is  accorded  a  fair  opjwr- 
tunity  to  rebut  any  hearsay  sfatcnT^nts.  The  intro- 
duction of  any  evidence  secured  in  violation  of  the 
defendant's  constitutional  rights  is  specifically 
barred.  I?oth  the  prosecutor  and  the  defendant  or 
his  counsel  arc  permitted  to  present  argument 
for  or  against  the  sentence  of  death." 

After  hearing  the  evidence,  the  jury,  by  ma- 
jority vote,  is  to  render  an  advisory  sentence  of 
either  life  imprisonment  or  death  to  the  trial 
judge. '^^  If  the  jury  finds  that  sufficient  aggravat- 
ing circumstances''  exist  to  recommend  the  death 

" /(/ .  The  Governor's  bill  limited  evidence  to  those 
matters  relating  to  .any  of  the  liill's  enumerated  aggra- 
vating or  mitigatin;:  circumstances.  See  V\&.  H.R.  14-A, 
Spec.  Scss.  §  5  (1972).  The  Senate  bill  and  the  final 
statute  are  virtually  identical  with  regard  to  the  type 
of  evidence  admissible;  both  j)rovide  for  any  relevant 
and  jirobative  evidence  as  long  as  the  evidence  includes 
matters  relating  to  the  ennincratcd  aggravating  or 
mitigating  circumstances.  Compare  Fla.  S.  Jour., 
Spec.  Sess.  23  (1972)  uiih  Florida  Capital  Punishment 
Act  §9. 

"  Florida  Capital  Punishment  Act  §  9. 

"W.  at  §9(2): 

(2)  After  hearing  all  the  evidence,  the  jurj-  shall 

deliberate  and  render  an  advisory  sentence  to  the 

court  based  upon  the  following  matters: 

(a)  Whether  sufncient  aggravating  circum- 
stances exist  as  enumerated  in  subsection  (6), 
and 

(h)  Whether  sufficient  mitigating  circum- 
stances exist  as  enumerated  in  subsection  (7), 
which  outweigh  aggravating  circumstances 
found  to  exist,  and 

(c)  Based  on  these  considerations  whether  the 
defendant  should  be  sentenced  to  life  or  death. 
Subsection  (3)  makes  clear  that  the  jury's  recommenda- 
tion is  to  be  bv  majority  vote.  See  note  68  injra. 
«  Id.  at  §  9(6) : 

(6)  Aggravating;  circumstances. — Aggravating  cir- 
cumstances shall  be  limited  to  the  following: 

(a)  The  capital  felony  was  committed  by  a 
person  under  sentence  of  imprisonment; 

(b)  The  defendant  was  previously  convicted  of 
another  capital  felony  involving  the  use  or  threat 
of  violence  to  the  person; 

(c)  The  defendant  knowingly  created  a  great 
risk  of  death  to  many  persons; 

(d)  The  capital  felony  was  committed  while 
the  defendant  was  engaged  or  was  an  accomplice 
in  the  commission  of,  or  an  attempt  to  commit, 
or  flight  after  committing  or  attem|)ting  to 
commit  any  robbery,  rape,  arson,  burglary, 
kidnapping,  aircraft  piracy,  or  the  unlawful 
throwiiig,  placing  or  discharging  of  a  destructive 
device  or  Ijoinb; 

(c)  The  capital  felony  was  committed  for  the 
pup^osc  of  avoiding  or  preventing  a  Lawful  arrest 
or  cn'ccting  an  escajje  irorn  custody; 

(f)  The  capital  felony  was  committed  for  pecu- 
niary- gain; 

(g)  The  Ciipiial  felony  was  committed  to  disrupt 
or  hinder  the  lawful  exercise  of  any  govern- 


scntcncc,  then  it  must  determine  whether  sufficient 
mitigating  circumstances"  exist  to  outweigh  the 
aggravating  circumstances  justifying  a  recommen- 
dation of  life  imprisonment. 

After  receiving  the  advisory  .sentence  from  the 
jury,  the  trial  court  is  required  to  make  its  own 
determination  as  to  the  jirescnce  or  absence  of 
aggravating  or  mitigating  circumstances.''  If  the 
court  determines  that  sufficient  aggravating  cir- 
cumstances exist  to  impose  the  death  penalty 
and  that  cither  no  mitigating  circumstances  exist 
or  those  that  do  exist  are  insufficient  to  outweigh 
the  aggravating  circumstances,  the  court  must 
specifically  so  find  in  writing  and  impose  the  death 
penalty.  Both  the  judgment  of  conviction  and 
sentence  of  deatli  are  then  subject  to  automatic 
review  by  the  Supreme  Court  of  Florida."  If, 
on   the   other   hand,    the  court   determines   that 


mental  function  or  the  enforcement  of  laws; 

(h)  The  capital  felony  was  especially  heinous, 

atrocious  or  cruel. 
"W.  at  §9(7): 

(7)  Mitifrating  circumstances.- — Mitigating  Cir- 
cumstances shall  be  the  following: 

(a)  The  defendant  has  no  significant  history  of 
prior  criminal  activity; 

(b)  The  capital  felony  was  committed  while  the 
defendant  was  under  the  influence  of  extreme 
mental  or  emotional  disturbance; 

(c)  The  victim  was  a  participant  in  the  de- 
fendant's conduct  or  consented  to  the  act; 

(d)  The  defendant  was  an  accomplice  in  the 
ca|)ital  felony  committed  by  anolhcr  person  and 
his  participation  was  relatively  minor; 

(e)  The  defendant  acted  under  extreme  duress 
or  under  the  substantial  domination  of  another 
person; 

(f)  The  capacity  of  the  defendant  to  appreciate 
the  criminality  of  his  conduct  or  to  conform  his 
conduct  to  the  requirements  of  law  was  sub- 
stantially impaired; 

(g)  The  age  of  the  defendant  at  the  time  of  the 
crime. 

«8/rf.  at  §9(3): 

(3)  Notwithstanding  the  recommendation  of  a 
majority  of  the  jury,  the  court  after  weighing  the 
aggravating  and  mitigating  circumstances  shall 
enter  a  sentence  of  life  imprisonment  or  death,  but 
if  the  court  imposes  a  sentence  of  death,  it  shall 
set  forth  in  writing  its  llndings  upon  which  the 
sentence  of  death  is  based  as  to  the  facts: 

(a)  That  sufficient  aggravating  circumstances 
exist  as  enumerated  in  subsection  (6),  and 

(b)  That  there  are  insufucicnt  mitigating  cir- 
cumstances, as  enumerated  in  suliscction  (7),  to 
outweigh  the  agp.ravatinK  circumstances. 

In  each  case  in  which  the  court  imijoses  the  death 
sentence,  the  deterniination  of  tlie  court  shall  be 
sup))orted  by  specific  written  findings  of  fact  based 
upon  the  circumstances  hi  subsections  (6)  and  (7) 
and  based  upon  .the  records  of  the  trial  and  the 
sentencing  proceedings, 
'•/rf.  at§9(S). 
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mitigating  circumstances  outweigh  tlic  aggravat- 
ing circumstances  or  that  no  aggravating  circum- 
stances exist,  the  court  must  sentence  tiic  con- 
victed oflcndcr  to  life  imprisonment  willi  re- 
stricted parole  opportunities." 

In  addition  to  premeditated  murder,  capital 
felonies  include  the  unlawful  killing  of  a  person 
by  an  individual  engaged  in  the  perpetration 
of  any  arson,  rape,  robbery,  burglary,  kidnap- 
ping, aircraft  piracy,  the  unlawful  throwing, 
placing,  or  discharging  of  a  destructive  device  or 
bomb,  or  any  killing  of  a  human  being  resulting 
from  the  unlawful  distribution  of  heroin  by  a  per- 
son over  the  age  of  seventeen  when  such  drug  is 
proved  to  be  the  proximate  cause  of  the  death  of 
the  user.  The  new  statute  rejects  the  innovative 
approach  of  the  liouse-amendcd  Governor's  bill 
with  regard  to  felony-murder." 

The  new  statute  retains  the  provision  of  the 
Senate  bill  that  rape  or  carnal  knowledge  of  a 
person  under  the  age  of  eleven  by  a  person  over 
the  age  of  seventeen  years  is  a  capital  felony,  but 
rejects  the  Senate  bill's  provision  that  force  is 
required;  forcible  rape  of  a  person  eleven  years  or 
older  is  reduced  to  a  life  felony."  The  crimes  of 
kidnapjjing,"  throwing  bombs  or  discharging  ma- 
chine guns  in  public,'*  and  intentional  inter- 
ference with  the  United  States  or  with  any  slate 

''"Id.  §  1.  The  bill  requires  that  a  person  who  has 
been  convicted  of  a  capital  felony  and  who  has  received 
a  seiUcnce  of  life  imprisonment  serve  no  le.=s  than 
Iwenlv-five  calendar  vcars  before  becoming  eli;;ihle  for 
parole.  Id.  §  2  {amnHUKi;  Fla.  Stats.  §  775.082  (1Q71) 
as  amended  by  ch.  7^-118,  [1972]  Fla.  Sess.  Laws  258). 
If  the  death  penalty  provisions  of  the  statute  are  held 
to  be  unconstitutional,  the  statute  provides  that  the 
sentence  for  conviction  of  a  capital  felony  will  he  life 
imprisonment,  subject  to  the  same  parole  restriction 
above.  Id.  {amending  Fla.  Stats.  §  794.01  (1971)). 

"  See  note  45  supra. 

"F'lorida  Capital  Punishment  Act  §  7  (amending 
Fla.  Stats.  §  794.01  (1971)).  However,  Fla.  Stats. 
§  794.01(2)  (1971),  as  amended  by  the  new  capital 
punishment  statute,  also  provides  that,  "Whoever  .  .  . 
unlawfully  and  carnally  knows  and  abuses  a  child  under 
the  age  of  eleven  years,  shall  be  guilty  of  a  life  felony." 
Subsection  (1)  of  amended  §  794.01  states  flatly  that  a 
person  seventeen  years  or  older  who  commits  Uic  same 
crime  as  in  subsecdon  (2)  is  guilty  of  a  capital  felony. 
While  the  legislative  intent  was  probably  to  apply  the 
language  of  subsection  (2)  only  to  offenders  under  the 
age  of  seventeen,  the  statute  is  not  so  limited  on  its 
face. 

"  Florida  Capital  Punishment  Act  §  8  {amending 
Fla.  Stats.  §  805.02  (1971)). 

'« Id.  §  5  {amending  Fla.  Stats.  §  790.16  (1971)).  The 
statute  also  provides  that  a  sentence  not  exceeding 
life  iniprisonmcnt_  is  authorized  where  great  bodily 
harm  to  another  or  serious  disruption  of  governmental 
operations  results.  Id. 


in  the  preparation  for  war  or  for  defense"  arc  all 
reduced  from  capital  felonies  to  life  felonies. 

The  New  Statutf, — Critique  and  A.valysi.s 

Procedural  Aspects  of  the  New  Bifurcated  Trial— 
Conslilutioiial  Problems 

Florjfia  law  in  eflect  when  Furman  v/d&  dccidcrP* 
gave  the  jury  complete  lifc-or-dcath  discretion, 
expressed  in  the  jury  decision  whether  or  not  to 
recommend  mercy  as  part  of  the  verdict,  at  the 
end  of  a  single-stage  trial.  The  statutory  amend- 
ment, enacted  in  March  1972,  to  take  effect  on 
October  1,  1972,"  provided  a  bifurcated  trial, 
conducted  by  the  same  judge  and  jury  who  adjudi- 
cated guilt,  culminating  in  a  jury  decision,  bind- 
ing on  the  court.  The  statute  contained  a  list  of 
aggravating  and  mitigating  circumstances,  but 
only  as  guidelines. 

The  new  law'*  provides  a  bifurcated  trial,  by 
the  same  judge  and  jury.  The  jury's  function  is 
advisory  only,  and  their  recommendation  does 
not  bind  1  he  judge.  The  statutory  list  of  aggravat- 
ing and  mitigating  circumstances  must  be  con- 
sidered in  the  sentencing  proceeding  and  if  the 
judge  imposes  the  death  penalty  he  must  support 
his  decision  by  findings  concerning  these  circum- 
stances. 

The  statutory  lists  of  aggravating  and  mitigating 
circumstances"  are  intended  to  narrow  the  scope  of 
discretion  in  making  the  life-or-death  decision. 
Hov/cver,  the  lists  include  some  vague  language, 
which  may  not  sufhciently  accomplish  the  nar- 
rowing purpose. 

The  italicized  language  in  the  following  ex- 
cerpt from  the  list  of  aggravating  circumstances 
seems  especially  vague:  "the  capital  felony  was 
especially  heiitous,  atrocious  or  criitl."  Amongst  the 
mitigating  circumstances:  "the  defendant  has  no 
significant  history  of  prior  criminal  activity"; 
"the  defendant  was  an  accomplice  in  the  capital 
felony  committed  by  another  person  and  his  par- 
ticipation was  relatively  minor";  "the  defendant 
acted  under  extreme  duress  or  under  the  substantial 
domination  of  another  person";  "the  capacity  of 
the  defendant  to  appreciate  the  criminality  of  his 
conduct  or  to  conform  liis  conduct  to  the  require- 
ments of  law  was  substantially  impaired";  "the 

"/rf.  §  4  {amending  Fla.  Stats.  §  779.07  (1971)). 

"  Note  3  supra. 

"  Note  4  supra. 

'*  Notes  59-75  and  accompanying  text  supra. 

"  Notes  06  &  67  supra. 
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ORC  of  the  dcfauhuil  at  the  time  of  the  crime." 
Furthermore,  the  statute  requires  the  jury  to 
render  an  advisory  sentence,  as  to  "whether 
sufficient  ajjpravating  circumstances  exist  as  enum- 
erated .  . .  and  wiiether  iujliricut  mitigating  cir- 
cumstances exist  as  enumerated  .  .  .  ,  which  out- 
weigh aggravating  circumstances  found  to  exist. 
..."  *  Ihe  judge  must  thcrcaficr  perform  a  simi- 
lar wcigliing  process.*' 

Tlie  statute  docs  not  specify  whetlicr  the  exist- 
ence of  aggravating  or  mitigating  circumstances 
must  be  proven  beyond  a  reasonable  doubt,  or  in 
some  other  manner.  Nor  docs  the  statute  clarify 
whether  the  trial  judge,  in  performing  his  weighing 
process,  should  give  any  weight  to  the  recommen- 
dation of  the  jury;  even  though  the  jury  recom- 
mendation has  no  binding  force,  it  may  still  have 
some  degree  of  persuasion. 

A  considerable  amount  of  discretion  thus  re- 
mains in  the  sentencing  process — first,  the  discre- 
tion which  inevitably  exists  in  making  a  factual 
determination,  even  under  the  most  tightly  drawn 
statute;  second,  the  additional  discretion  which  is 
created  by  the  vague  language  by  which  the  statute 
describes  the  enumerated  aggravating  and  miti- 
gating circumstances;  third,  the  further  discretion 
which  is  created  by  vagueness  in  the  statute  as 
regards  burden  of  proof  and  weight  v.'hich  the 
judge  should  give  to  the  jury  recommendation. 

A  system  of  sentencing  based  upon  enumerated 
aggravating  and  mitigating  circumstances,  with 
written  findings  by  the  court  to  support  the  death 
sentence,  may  arguably  be  compatible  with  Fur- 
man,  provided  the  court  is  granted  no  more  dis- 
cretion than  is  necessary  in  order  to  carry  out  such 
a  system.^  The  new  Florida  statute,  as  indicated 
above,  grants  the  court  unnecessarily  broad  dis- 
cretion, which  could  be  significantly  reduced  by 
careful  redrafting.  The  existence  of  this  unneces- 
sary amount  of  discretion  raises  serious  questions 
under  Furnian. 

Williams  v.  New  York,^  decided  by  the  United 
States  Supreme  Court  in  1949,  sustained  the 
validity  of  a  New  York  statute  which  authorized 
the  trial  judge  to  impose  the  death  sentence  even 
though  the  jury  had  recommended  mercy.  The 
Court  noted  that  the  constitutional  guarantee  ot 

">  Florida  Capital  Punishment  Act  §  9(5).  Sec  note 
6.S  supra. 

"  Id.  §  9(3).  Soc  note  68  supra. 

^  Sec,  e.f.,  EhrlKirdt,  supra-  note  33. 

"  337  U.S.  241  (1949). 


trial  by  jury  involved  only  the  determination  of 
guilt,  not  the  sentence. 

While  Williams  indicates  that  the  constitutional- 
ity of  a  capital  punishment  statute  is  not  impaired 
by  transferring  iiltimale  sentencing  authority  from 
the  jury  to  the  judge,  a  post-/'Krn!«»  decision  by 
the  Delaware  supreme  courf"  indicates  that  such 
a  transfer  does  nothing  to  enhance  the  validity  of 
the  system  wlien  tested  against  Furman.  The 
Delaware  court  held  that  state's  IF!7//a»!5-type 
statute  unconstitutional,  since  it  "delegates  to 
jury  and  judge  uncontrolled  discretion  in  the 
imposition  of  the  death  penalty  that  now  stands 
condemned  by  the  United  States  Supreme  Court 
in  Furman.  .  .  .'"^ 

If  the  United  States  Supreme  Court  takes  a 
similar  view,  Florida  has  made  no  progress  toward 
constitutionality  by  transferring  ultimate  life-or- 
death  authority  from  the  jury  to  the  judge.  And, 
by  making  this  change,  Florida  has  adopted  a 
policy  which  has  been  rejected  by  the  vast  ma- 
jority of  jurisdictions.  A  195.3  law  review  article" 
noted  that  only  New  York,"  Delaware"  and 
Utah*"  authorized  the  trial  court  to  impose  a 
death  sentence  after  the  jury  had  recommended 
mercy,  while  South  Dakota'^  permitted  the  court 
to  grant  mercy  after  a  jury  recommendation  of 
death  but  not  vice  versa.  Since  then.  New  York 
has  amended  its  statute  so  as  to  remove  this 
authority  from  the  judge,  who  can  now  pronounce 
the  death  penalty  only  upon  the  unanimous  recom- 
mendation of  the  jury."  Utah  appears  to  be  the 

8*  State  V.  Dickerson,  _A.2d_  (Del.  1972). 

>^  Id.  at 

"  Kiiowlton,  Problems  of  .hiry  Discretion  in  Capital 
Cases,  101  U.  Pa.  L.  Rev.  1099  (1953).  A  similar  analy- 
sis can  be  found  in  Model  Penal  Co»k.,  A|)p.  D,  125 
(Tent.  Draft  No.  9,  1959).  The  major  policy  considiTa- 
tions  against  pi;rmitting  the  judse  to  overrule  the  juiy 
are  summarized  in  the  commentary  to  AB.\  Project 
on  Minimum  Standards  for  Criminal  Justice, 
Standards  Kelatinc  to  Sentencing  .Alternatives 
AND  Procedures  47  (.Approved  Draft,  196,S). 

"  The  New  York  statute  was  sul)sequc?itly  amended 
so  as  to  repeal  this  feature;  see  note  91  and  accompany- 
ing text  infra.  The  history  of  New  York  law  on  this 
point  is  traced  in  People  v.  Fitzpatrick,  61  Misc.  2d 
1043,  308  N.Y.S.2d  18,  motion  denied  34  App.  Div.  2d 
730,  311  N.Y.S.2d  577,  appeal  di.vnissc<l,  27  N.Y.2d 
742,  314  N.Y.S.2d  992,  263  N.E.  2d  3<-0  (1970). 

^The  Delaware  statute  is  Del.  Code  Ann.  §  3901 
(1953)  which  however  was  recently  held  unconstitu- 
tional; see  notes  84-86  and  accompanying  text  supra. 

""The  Utah  statute  is  Utah  Code  /Vnn.  §  76-30-4 
(1953). 

»'  The  South  Dakota  statute  is  S.D.  Co.\ipiled  Laws 
Ann.  §  22-16-13  (1967). 

"N.Y.  Pe^al  Law  §§  125.30,  125.35  (McKinney, 
1967).  Sec  also  note  87  supra. 
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only  other  jurisdiction,  besides  Florida  under  the 
new  statute,  authorizing  tlic  judge  to  impose  a 
death  sentence  after  the  jury  has  recommended 
mercy. 

A  ppcUatc  Review  Following  Intposilion  of  the  Death 
Penally 

Vrc-Fiinnaii  Florida  law  permitted  an  appeal 
from  the  trial  court  to  the  Florida  supreme  court, 
as  a  matter  of  right,  in  all  cases  wiicrc  the  death 
penalty  was  imposed."  The  supreme  court  reviewed 
the  determination  of  guilt,  but  could  not  reduce 
the  sentence  as  being  excessive,  so  long  as  the 
sentence  was  permissible  under  the  statute.  The 
new  law  provides  automatic  review  by  the  supreme 
court,  promptly  after  the  trial,  and  the  supreme 
court  now  reviews  the  sentence  a.s  well  as  the 
determination  of  guilt.'' 

By  providing  for  review  of  the  sentence,  the 
new  law  evidently  requires  the  supreme  court  to 
review  the  trial  court's  findings  of  the  existence  of 
aggravating  and  mitigating  circumstances,  and  the 
process  by  which  the  trial  court  determined  that 
the  mitigating  circumstances,  if  any,  v.ere  not  suf- 
ficient to  outweigh  the  aggravating  circumstances. 

The  statute  contains  no  guidelines  for  the  exer- 
cise of  the  supreme  court's  appellate  function.  We 
may  wonder,  for  example,  whether  the  supreme 
court  will  sustain  the  trial  court  upon  a  finding  of 
"substantial  evidence",  even  though  the  supreme 
court  might  have  reached  the  opposite  result  in  a 
Jicaring  de  novo.'^  Further,  we  may  a,sk  whether 

''See  notes  S-10  and  accompanying  text  supra. 

"The  difference  between  "automalic  review  by  the 
Sujircmc  Court"  in  the  new  statute  and  the  "appeal  as 
a  matter  of  rights  to  the  Supreme  Court"  in  the  old 
statute  is  by  no  means  clear,  especially  as  the  Florida 
Constitution  confers  jurisdiction  upon  the  supreme 
court  ill  language  identical  to  the  old  statute.  This 
question  could  only  arise  in  the  highly  unlikely  event 
that  a  person  who  had  been  sentenced  to  death  made 
no  attempt  to  aiipeal  to  the  supreme  court.  The  coun 
would  then  have  to  decide  whether  to  entertain  "auto- 
matic review"  without  an  active  a])pellant.  Under  both 
old  and  new  statutes,  if  tiie  sentence  is  not  death, 
appeal  is  taken  from  the  trial  coun  to  the  district  court 
of  ap])cals.  See  note  10  supra. 

"  In  Nelson  v.  State  ex  ret.  Quigg,  156  Fla.  189,  191, 
23  So.2d  136,  136-37  {VMS),  eerl.  denied,  327  U.S.  390 
(1916),  the  court  noted  tlie  "almost  universal  rule, 
that  the  fmdinp  of  fact  made  by  an  administrative 
board,  bureau  or  commission,  in  compliance  with  law, 
will  not  be  disturbed  on  appeal  if  such  findings  are 
sustained  by  sui)staiitial  evidence.  .  .  .  This  rule  fmds 
its  counterpart  in,  if  indeed  it  is  not  the  twin  brother 
of,  the  rule  which  requires  an  appellate  court  to  give 
great  weight  to  the  findings  of  fact  made  Dy  a  jury  or 
a  chancellor  and  to  sustain  ss.cli  fiiidiniis  unless  there 
is  no  substantial  evidence  to  support  them." 


the  supreme  court  should  be  influenced  by  the  cir- 
cumstance, where  it  exists,  of  a  disagreement  be- 
tween the  trial  judge  and  jury." 

The  uncertainties  in  the  statutory  procedures 
for  the  trial  court  arc,  therefore,  compounded  by 
uncertainties  in  the  scope  of  appellate  review  by 
the  I'lorida  supreme  court.  The  statute  vests  a 
significant  amount  oi  discretion  in  that  court,  to 
the  extent  that  it  possesses  almost  as  much  dis- 
cretion as  if  the  statute  simply  authorized  the 
supreme  court  to  grant  mercy  in  its  discretion. 
The  extent  of  the  supreme  court's  discretion  under 
the  new  statute  raises  additional  questions  under 
t'urman,  and  may  subject  the  supreme  court  to  an 
unwelcome  new  responsibility. 

Lack  of  Change  in  Procedure  at  Other  Stages  of  the 
System 

The  memorandum  submitted  in  October  1972 
by  the  legal  advisory  staff  of  the  Governor's 
Committee  suggested  that,  in  order  to  stand  even  a 
theoretical  chance  of  satisfying  '  constitutional 
standards,  a  system  of  capital  punishment  "would 
necessarily  include  provisions  designed  to  elimi- 
nate, as  far  as  humanly  possible,  the  risk  of  arbi- 
trary, freakish  or  discriminatory  decision  in  capital 
cases,  not  only  in  the  jury  function,  but  at  all 
stages  of  the  process  where  substantial  discretion 
now  exists."  **  As  examples  of  areas  of  substantial 
discretion,  the  memorandum  mentioned  executive 
clemency,  jury  discretion  to  convict  of  a  lesser 
offense,  and  plea  bargaining  to  lesser  included 
offenses."  These  examples  were  not  intended  to  be 
an  exhaustive  listing;  additional  discretionary 
functions  readily  come  to  mind,  including  the 
prosecutor's  decision  v/hethcr  or  not  to  prosecute 
and,  if  so,  what  offense  to  charge  and  what  penalty 
to  suggest;  the  grand  jury  function;  and  the  avail- 
ability and  sufficiency  of  defense  counsel  beyond 
the  bare  minimum  required  to  meet  constitutional 
or  statutory  requirements. 

Amongst  these  discretionary  functions,  executive 
clemency  occupies  a  unique  position,  since  it  is 
exercised  by  the  Governor  and  members  of  the 
cabinet  on  the  basis  of  authority  specifically  jjro- 
vided   in    the    Florida   Constitution."  It   cannot 

"  The  concept  is  well  settled  in  administrative  law, 
e.g..  Universal  Camera  Coqj.  v.  NI.RB,  340  U.S.  474 
(1951),  and  may  be  ajjpropriate  for  consideration  ia 
the  appellate  review  of  sentencing. 

'"'  Eluhaidt,  supra  note  33,  at  0. 

"  /<-'.      • 

»«  Fla.  Const,  art.  IV,  §  8  (1968). 
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tI>crcforc  be  controlled  by  statute.  It  could,  and 
arguably  should,  be  controlled  by  quasi-legislative 
acts  of  the  executive,  announcing  procedures  and 
standards  so  as  to  accomplish  a  voluntary  self- 
limitation  of  the  future  exercise  of  clemency  in 
individual  cases."  The  other  areas  of  discretion 
seem  amenable  to  statutory  control. 

The  new  Florida  Capital  punishment  statute 
makes  no  attempt  at  limiting  discretion  at  any 
stage  of  the  process  eKCCi)t  sentencing.  The  statute 
thereby  fails  to  respond  adequately  to  the  require- 
ments of  Furiiwn,  as  we- interpret  them. 

Parole  Rcslriciions 

The  new  Florida  statute  contains  a  provision, 
without  equivalent  in  prior  law,  requiring  at  least 
twenty-five  years  of  imprisonment  to  be  served 
before  eligibility  for  parole,  by  defendants  whose 
lives  have  been  spared  after  conviction  of  a  capital 
felony.""  This  provision  inevitably  puts  pressure 
on  the  pardon  and  commutation  power  of  the 
executive,  which  is  not  restricted— and  indeed 
could  not  be  restricted'"' — by  the  statute.  Prisoners 
confined  under  the  twenty-five  year  no-parole 
sentence  will  obviously  seek  executive  clemency  as 
a  means  of  reducing  the  length  of  time  to  be  served. 
The  prospect  of  this  pressure  f.n  the  executive 
clemencj'  function  emphasizes  tlie  need  previously 
noted, '"^  for  executive  development  of  guidelines 
for  the  exercise  of  clemency. 

Moreover,  the  twenty-five  year  no-parole  sen- 
tence raises  serious  penological  questions.  Correc- 
tions officials  testified  to  the  Governor's  Committee 
that  lifetime  imprisonment,  without  any  possi- 
bility of  parole,  would  seriously  prejudice  prison 
administration,  since  inmates  would  be  unmanage- 
able."' The  officials  also  testified  that,  by  the  time 
an  inmate  has  been  imprisoned  for  twenty  3'cars, 
he  is  likely  to  be  either  a  vegetable  or  a  maniac, 
and  in  any  event   hardly  fit  for  release.'"*  The 

»'  See.  generally  K.  Davis,  Discretionary  Justice 
126-41,  221-22  (1%9). 

""'  riorida  Capital  I'unishment  Act  §  2  {amcndinp 
Fi.A.  St.\ts.  §  775.082  as  amended  by  ch.  72-118,  [1972J 
Fla.  Sess.  Laws  2SS). 

""  Sec  note  98  and  accompanying  text  supra. 

""  .S'ce  nolc  99  ami  accompanying  Ic.xt  supra. 

""  Statement  by  Louie  1/.  WainwriKlit,  Director, 
I'lorlda  Division  of  Corrections,  to  the  Governor's 
Cotnmittcc  to  Study  Capital  Punishincnl,  Au^^usl  17, 
1972,  in  Tailaliassi-c,  l-'lorida.  Mr.  Wainwrigiu's  views 
were  su])|)ortcd  hy  testimony  of  .Armond  K.  Cross, 
Chairman,  Florida  Parole  and  I'rolwtion  Commission, 
id. 

"**  These  o'.iservalions  were  made  in  response  to 
questions  at  the  meeting  of  the  cointnittce  cited  in  note 


twenty-five  year  no-parole  sentence  therefore  is 
likely  to  result  cither  in  the  rele;ise  of  inmates 
after  that  length  of  time,  in  a  deteriorated  condi- 
tion with  a  strong  potential  of  danger  to  society, 
or  in  the  imprisonment  of  inmates  for  their  entire 
lives,  since  after  twenty-five  years  they  will  be 
found  unfit  for  release. 

The  Life  Felony  Classification 

The  new  statute  creates  the  life  felony,  a  new 
classification  relating  to  offenses  less  serious  than 
capital  felonies  but  more  serious  than  felonies  of 
the  first  degree.'"'  The  life  felony  carries  imprison- 
ment for  life,  or  for  a  term  of  years  not  less  than 
thirty;  parole  is  not  pre-cluded.  Some  felonies  which 
were  previously  capital  are  reduced  to  life  felo- 
nies.'"" 

It  is  questionable  whether  this  additional  classifi- 
cation of  offenses  is  needed.  The  felony  of  the  first 
degree  carries  a  maximum  term  of  thirty  years  or, 
when  specifically  provided  by  statute,  life  im- 
prisonment."" Prisoners  seldom  serve  the  full  term 
of  their  sentences,  since  they  arc  generally  released 
on  parole  after  serving  only  a  portion  of  it"" — 
and,  as  pointed  out  above,  corrections  officials 
oppose  imprisonment  for  terms  tus  long  as  twenty 
years.  In  view  of  current  practices  with  regard  to 
parole,  the  distinction  between  the  penalties  for 
life  felony  and  felony  of  the  first  degree  seems 
minimal. 

Coinmillre  Support  for  The  New  Slutulr. 

The  report  issued  b}'  the  Governor's  Committee 
to  Study  Capital  Punishment  deals  almost  ex- 
clusively with  the  single  question  whether  capital 
punishment  should  be  reinstated.  The  committee's 
report  did  not  address  itself  to  the  other  matters 
in  the  Executive  Order  which  created  the  com- 
mittee, since  no  significant  amount  of  information 
had  been   received  on  anything  other   than   the 


103  supra,  attended  by  one  of  the  authors  of  this 
article,  and  are  not  recorded  in  these  terms  in  the  rc]>ort 
of  the  committee.  Ncws]>apcr  reports  of  the  legislative 
debate  on  the  twenty-live  year  no  parole  provision 
are  to  the  same  eilccl.  See,  e.g.,  St.  Petersburg  (Fla.) 
Times,  Dec.  2,  1972,  at  1-A. 

105  ploritj,-!  Capital  Pnr.ishnicnt  Act  §§  1  (amending 
Fi.A.  Stats.  §  7/5,0Sl  (1971))  and  2  {nntcnJitw  Fla. 
Stats.  §  77S.OS2,  as  amended  by  ch.  72-118,  [1972J  Fla. 
Sc;,s.  Laws  258). 

""■  Notes  70-75  and  accomiianying  text  supra. 

""  Fi.A.  Stats.  §  775.0?2(2)(a)  (197)).  ^ 

"'  Ci"o.<.s,  iffiin  note  103,  notis  that  "The  average 
leni-^lh  of  tim;;  served  on  [life]  sentence  before  parole 
release  is  granted  is  9.55  years." 
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question  of  reinstating  capital  punishment.  Tlic 
House  Select  Commitlec  on  the  Death  Penally 
prepared  a  brief  report,  which  focused  primarily 
on  the  sentencing  proCvdurc  which  should  be 
adopted  when  capita]  punishment  was  reinstated. 
The  Senate  Council  on  Criminal  Justice  filed  no 
report  at  all,  other  than  the  draft  of  legislation  it 
recommended. 

Thus  the  new  Florida  capital  punishment  statute 
is  supported  by  committee  reports  only  in  one 
respect — on  the  question  whether  to  reinstate 
capital  punishment.  No  part  of  the  committee 
reports  .provides  significant  information  on  the 
other  matters  dealt  with  in  the  statute  such  as 
sentencing  procedure,  appellate  review,  minimum 
sentence  without  parole.  The  lack  of  committee 
work  products  on  these  crucial  questions  became 
especially  unforunate  when  the  Senate-House  con- 
ference committee  met  during  the  final  night  of  the 
legislative  session  to  draft  a  compromise  bill. 
Many  of  the  deficiencies  in  the  statute  might  well 
have  been  remedied  at  that  time  if  the  conference 
committee  had  the  benefit  of  adequate  reports 
containing  information  about  experience  in  other 
jurisdictioDf,,  surveys  of  professional  and  scholarly 
literature,  testimony  from  experts,  and  alternative 
solutions. 

•    Conclusion 

Although  seriously  defective,  the  statute  enacted 
during  the  legislature's  whirl-wind  four  day  special 
session  appears  to  have  placated  the  proponents  of 
leinstatemeut  of  capital  punishment.  Doubti  about 


the  constitutionality  of  the  statute  were  frequently 
e.xjircssed,  but  seldom  a.s  criticisms  of  the  new 
statute  or  its  authors.'"'  The  Tampa  Tribune 
observed  editorially: 

Justices  of  the  Sujjrcme  Court  in  their  readiness  to 
bend  the  Constitution  to  fit  their  own  scTitimcnts 
may  find  the  new  llorida  law  as  invalid  as  the  old. 
l!ut,  if  so,  some  of  the  responsibility  for  the  callous 
killings  of  innocent  citizens  will  rest  with  the 
Court,  not  with  Governor  Askew  and  the  Legisla- 
ture. They  have  fashioned  a  fair  method  for 
punishing  the  guilty  and  deterring  the  potential 
killer."' 

Thus,  constitutional  jiroblems  were  brushed 
aside  by  Florida  lawmakers  and  other  leaders  of 
opinion.  The  capital  punishment  statute  seems  to 
have  been  an  expedient  response  to  election-time 
politics  rather  than  a  sound  response  to  the  con- 
stitutional and  penological  needs  of  the  state.'" 
The  need  remains  as  great  after  enactment  of  this 
statute  as  before  for  comprehensive  study  and  re- 
form of  our  entire  system  of  criminal  justice  and 
corrections. 

"».9ff,  e.g.,  Miami  (Fla.)  Herald,  Dec.  3,  1972,  at 
1-B;  St.  Pctersburt,'  (l;la.)  Tim,-?,  Dec.  4,  1972,  at  1-B. 
The  only  editorial  criticism  in  a  major  Horida  news- 
paper llie  authors  could  locate  v.-.a.s  in  the  St.  Petersburg 
(Flu.)  Times,  Dec.  2,  1972,  at  16  A: 
Askew  should,  but  no  doubt  v.-on't,  veto  the  com- 
promise dcalh   penalty  bill  v,-liich   fails   to   fully 
conform  to  the  standards  he  proposed.  ...  It  is 
up  to  Askew,  or  the  U.S.  Supreme  Court,  to  correct 
the  Legislature's  hastily  written  mistake. 
"=  Tampa  (Fla.)  Tribune,  Dec.  2.  1972,  at  14-A. 
"'  This    discussion    raises    problems    of    legislative 
ethics,  a  subject  beyond  the  scope  of  the  present  article. 
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STATEMENT  OF  L.  HAROLD  LEVINSON,  LAW  CENTER,  UNIVERSITY 

OF  FLORIDA 

Mr.  Levinson.  It  is  a  privilege  to  appear  before  this  subcommittee, 
and  comment  on  the  capital  punishment  provisions  of  S.  1  and  S. 
1401. 

The  statement  reflects  my  own  personal  views,  and  should  not  be 
attributed  to  any  other  person,  nor  to  any  institution. 

In  summary,  my  position  is  as  follows.  First,  I  believe  capital 
punishment  does  have  an  appropriate  place  in  our  system  of  criminal 
justice,  but  only  if  the  system  can  be  made  to  satisfy  certain  stand- 
ards of  reliability,  equality,  and  fairness. 

Second,  I  find  support  for  my  position  in  the  U.S.  Supreme  Court 
decision  in  the  Furman  case. 

Third,  the  statute  that  Florida  enacted  in  December  1972  enacting 
capital  punishment  is,  in  my  opinion,  an  unsatisfactory  response  to 
the  Supreme  Court  decision. 

Fourth,  I  regret  to  say  that  I  believe  that  the  proposals  being  con- 
sidered by  this  subcommittee,  S.  1  and  S.  1401,  are  also  unsatisfactory 
responses  to  the  Furman  decision. 

My  recommendation  must  be :  back  to  the  drawing  board  for  a 
drastic  revision  of  these  proposals. 

During  the  latter  part  of  1972,  I  had  the  privilege  of  hearing  sig- 
nificant debate  on  the  capital  punishment  question  as  I  rode  around 
the  State  of  Florida  with  the  Governor's  Committee  to  Study  Capital 
Punishment. 

We  held  hearings  all  over  the  State  from  Pensacola  in  the  north- 
west, to  Miami  in  the  south,  and  in  the  State  penitentiary.  We  talked 
to  many  defendants  who  had  been  on  death  row  until  the  Furman 
case.  We  talked  to  a  lot  of  people  who  liad  not  committed  capital 
crimes.  We  asked  them,  why  did  you  not  kill  the  victim,  after  you 
raped  or  robbed  the  victim ;  were  you  afraid  of  capital  punishment  ? 

At  the  public  hearings  throughout  the  State,  we  invited  people  to 
come  off  the  street  and  talk  to  us,  and  a  relatively  small  number  did, 
although  the  publicity  was  substantial.  And  I  got  the  feeling  that 
capital  punishment  may  not  be  quite  such  a  popular,  intense  issue  as 
some  people  would  have  us  believe. 

Having  heard  the  debate  and  having  read  at  least  a  sample  of  the 
endless  literature,  I  still  have  no  proof  one  way  or  the  other,  but  I 
do  have  hunches  on  the  subject.  I  do  have  a  hunch  that  the  possibility 
of  capital  punishment  is  a  more  effective  deterrent  than  other  types 
of  deterrents  for  some  potential  criminals  as  regards  some  potential 
criminal  acts  that  they  may  intend  to  perpetrate  on  some  occasions. 

Further,  my  hunch  tells  me  that  the  possibility  of  capital  punish- 
ment tends  to  strengthen  the  confidence  of  citizens  in  general,  and 
law  enforcement  officers  in  particular  in  our  system  of  justice.  And 
the  capital  punishment  possibility  will  tend  to  reduce  the  extent  to 
which  citizens  and  law  enforcement  officers  are  tempted  to  resort  to 
self-help  in  response  to  criminal  conduct. 

If  these  hunches  are  sound,  capital  punishment  offers  some  signifi- 
cant benefits  to  society.  These  benefits  are  purchased  at  a  cost,  and  we 
cannot  expect  to  receive  the  benefits  unless  we  are  prepared  to  pay 
the  cost. 
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If  it  turns  out  that  the  costs  are  higher  than  we  are  prepared  to 
pay,  we  must  do  without  the  benefits  which  capital  punishment  will 
produce. 

What  are  the  costs?  Partly,  of  course,  they  are  financial  costs  re- 
flected in  dollars  and  cents.  This  relates  to  our  allocation  of  priority, 
either  spending  money  on  that  or  spending  money  on  something  else. 

Apart  from  financial  costs,  we  risk  incurring  other  costs,  such  as 
the  cost  of  offending  our  own  deeply  held  values.  If  our  system  of 
capital  punishment  is  carried  out  in  such  a  manner  as  to  cause  serious 
affront  to  our  notions  of  decency  and  fair  play,  this  affront  must  be 
considered  as  a  cost,  perhaps  a  prohibitive  cost,  tending  to  persuade 
us  that  capital  punishment  is  not  worth  buying  at  such  a  price. 

And  so  the  question  then  becomes,  not  whether  I  favor  capital 
punishment,  which  I  do,  but  whether  I  can  anticipate  that  the  bene- 
fits of  capital  punishment  can  be  purchased  for  society  without  ex- 
cessive cost,  either  financial  or  otherwise. 

Again,  I  can  only  resort  to  a  hunch,  which  tells  me  that  we  can 
indeed  purchase  the  benefits  at  an  acceptable  cost.  We  can,  but  I 
don't  believe  we  have  yet  developed  a  plan  for  doing  so.  Development 
of  such  a  plan  is  the  challenge,  and  in  a  way  the  inspiration  that  I 
find  in  the  Supreme  Court's  decision  in  the  Furman  case. 

Shortly  after  the  Furman  decision  was  rendered,  Governor  Askew 
appointed  the  Governor's  Committee  to  Study  Capital  Punishment. 
Five  law  professors,  including  myself,  had  the  privilege  of  serving 
as  legal  advisors  to  the  committee. 

We  prepared  a  memorandum  analysing  the  Furman  decision,  and 
recommending  a  course  of  action.  Our  memorandum  was  subsequently 
published  in  the  Journal  of  Criminal  Law  and  Criminology,  and  a 
reprint  of  that  publication  is  attached  as  an  appendix  of  these 
remarks. 

Let  me  briefly  summarize.  The  points  developed  in  this  article 
represent  a  consensus  of  the  five  authors. 

We  noted  that  Furman  was  decided  by  a  Supreme  Court  vote  of 
5  to  4. 

Mr.  Blakey.  Professor,  it  was  a  per  curiam  opinion,  was  it  not? 

Mr.  Levinson.  Yes. 

Mr.  Blakey.  What  value  as  precedent  have  per  curiam  opinions 
such  as  Furman  when  the  Court  does  not  articulate  its  rationale? 

Mr.  Levinson.  It  did  articulate  a  rationale  to  the  effect  that  the 
imposition  of  the  death  sentence  in  this  case  was  a  cruel  and  unusual 
punishment. 

Mr.  Blakey.  Did  it  tell  us  why  it  was  proven  an  unusual  punish- 
ment? 

Mr.  Levinson.  No. 

Mr.  Blakey.  The  only  way  that  we  could  gather  it  was  is  to  read 
the  concurring  opinions. 

Mr.  Levixson.  And  the  dissenting  opinions. 

Mr.  Blakey.  In  what  degree  is  Congress  bound  to  follow  the  views 
of  Justices  as  set  out  in  concurring  opinions  as  opposed  to  majority 
opinions? 

Mr.  Levinson.  A  Congressman  and  a  Senator  should  attempt  in 
good  faith  to  legislate  in  accordance  with  how  he  predicts  the  Su- 
preme Court  would  pass  on  the  statute  that  he  is  now  considering. 
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Mr.  Blakey.  That  would  depend  on  the  analysis  of  the  individual 
opinions. 

Mr.  Levinson.  Surely. 

Mr.  Blakey.  That  would  depend  on  the  assumption  that  those 
opinions  would  be  similar. 

Mr.  Levinson.  Yes. 

Mr.  Blakey.  In  what  way  are  the  Justices  themselves,  the  present 
ones  and  the  succeeding  ones  bound  by  concurring  opinions? 

Mr.  Levinson.  The  Supreme  Court  is  never  bound  by  its  prece- 
dents anyway. 

Mr.  Blakey.  It  is  in  a  sense.  It  doesn't  lightly  set  aside  constitu- 
tional decisions. 

Mr.  Levinson.  The  precedents  are  only  persuasive  in  the  Supreme 
Court.  It  has  on  very  dramatic  occasions  discarded  a  precedent  and 
struck  out  in  another  direction. 

Mr.  Blakey.  Would  you  suggest  that  a  majority  opinion  signed  by 
five  or  more  would  be  of  the  same  weight  or  greater  weight,  or  less 
weight  then  a  concurring  opinion  signed  only  by  the  judge  himself? 

Mr.  Levinson.  As  the  decision  of  the  Court  becomes  increasingly 
clear,  it  leaves  a  smaller  area  of  uncertainty  as  to  how  to  comply 
with  its  spirit  in  the  future.  I  see  your  point  that  the  nine  separate 
opinions  which  are  reflected  in  the  five  to  four  vote  in  the  Furman 
case  may  leave  a  lot  of  uncertainty  as  to  what  the  Court  would  do 
if  a  similar  question  came  before  them  again. 

Mr.  Blakey.  To  a  somewhat  differently  composed  Court? 

Mr.  Levinson.  Yes.  I  cannot  predict  when  a  vacancy  will  arise,  or 
who  will  fill  it. 

Mr.  Blakey.  We  are  really  left  in  a  pretty  unpredictable  State. 

Mr.  Levinson.  I  don't  think  prediction  in  this  situation  is  much 
more  difficult  than  it  would  be  in  any  other  situation. 

Mr.  Blakey.  If  we  had  a  9-0  opinion  signed  by  the  Chief  Justice, 
and  concurred  in  by  all  the  others? 

Mr.  Levinson.  You  still  don't  know  who  will  be  on  the  court  at  a 
future  date,  or  how  they  will  think  or  how  the  pendulum  may  swing. 

Mr.  Blakey.  Thank  you. 

Mr.  Levinson.  I  do  agree  with  the  implication  that  obviously  it  is 
more  difficult  to  anticipate  the  sequel  to  an  opinion  of  this  sort  than 
if  the  Court  spoke  with  a  single  voice. 

Senator  Hruska.  Professor  Levinson,  I  trust  you  are  aware  that 
you  are  being  examined  and  you  are  engaging  in  colloquy  with  a 
brother  in  the  teaching  of  the  law. 

Mr.  Levinson.  I  do.  It's  a  great  privilege  to  do  so. 

Senator  Hruska.  It's  a  delight  to  hear  this  exchange.  I  know  it 
will  increase  the  quality  of  our  product. 

Mr.  Levinson.  Thank  you. 

In  that  memorandum,  we  did  address  ourselves  to  the  five  to  four 
vote  in  the  Furman  decision.  And  we  pointed  out  that  in  the  past 
many  times  a  Justice  who  dissented  when  the  principle  was  first 
articulated  by  the  Court  later  on  respected  that  precedent,  and  voted 
in  favor  of  following  the  precedent  in  subsequent  terms  of  court. 

Our  memorandum  suggests,  therefore,  that  if  the  same  statutes 
came  before  the  Court  anew,  the  vote  would  not  be  five  to  four,  but 
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it  might  be  9-0 ;  because  the  four  Justices  that  had  dissented  in  the 
Furman  case  might  say,  "We  lost.  The  Court  has  decided  and  follow- 
ing the  late  Justices  Harland  and  Holmes,  we  will  now  go  along 
with  the  precedent,  rather  than  leave  the  law  in  a  state  of  uncer- 
tainty." 

Mr.  Blakey.  Of  course,  if  a  different  statute  was  presented  to 
them,  they  might  very  well  not  only  vote  to  sustain  the  statute,  but 
one  or  more  of  those  who  concurred  might  be  moved  to  sustain. 

Mr.  Levinson.  That  is  correct.  On  the  other  hand,  if  a  different 
statute  comes  up.  maybe  one  or  more  of  the  five  men  of  the  majority 
would  switch  in  the  other  direction. 

I  think  too  many  analysts  have  assumed  that  the  dissenters  will 
always  vote  for  capital  punishment.  I  think  that  assumption  is  com- 
pletely false. 

Mr.  Blakey.  Or  the  five  majority  would  all  vote  to  knock  down  a 
statute. 

Mr.  Levinsox.  Equally,  it  follows,  absolutely.  I  do  enjoy  the  col- 
loquy with  my  colleague  as  long  as  he  will  tolerate  me,  but  I  guess 
we  have  to  move  along. 

The  memorandum  the  four  other  colleagues  and  myself  wrote 
in  Florida  developed  the  view  that  the  Furrrwn  decision's  require- 
ments would  not  be  satisfied  either  by  a  statute  providing  mandatory 
punishment,  or  by  a  statute  providing  detailed  guidelines  for  jury 
determination  of  mercy.  In  our  view,  an  acceptable  system  of  capital 
punishment  would  necessarily  include  provisions  designed  to  elimi- 
nate, as  far  as  humanly  possible,  the  risk  of  arbitrary,  freakish  or 
discriminatory  decisions  in  capital  cases;  not  only  in  the  sentencing 
function,  but  in  all  stages  of  the  process  where  substantial  discretion 
exists. 

Mr.  Blakey.  That  is  clearly  an  extrapolation  of  a  synthesis  of  a 
concurring  opinion.  The  focus  of  the  issue,  correct  me  if  I'm  wrong, 
was  on  the  administration  of  the  death  sentence  as  between  judge  and 
jury.  An  argument  was  not  made  in  the  court  that  raised  either  the 
discretion  to  indict  or  the  discretion  through  nullification  to  convict, 
or  the  discretion  of  the  bargaining  power. 

Mr.  Levinson.  We  find  implications  going  through  many  of  the 
opinions  to  the  effect  that  the  court  was  concerned,  collectively  with 
such  things  as  arbitrary,  discriminatory,  and  freakish  application  of 
the  death  penalty 

Mr.  Blakey.  There  was  no  argument  made  by  any  of  the  people  in 
opposition  that  raised  any  of  the  pretrial  or  posttrial  or  nullification 
aspects  of  discretion,  was  there? 

Mr.  Levinson.  I'm  not  sure  what  arguments  have  been  made.  I 
frankly  have  not  studied  the  briefs  that  carefully,  nor  did  I  attend 
the  argument. 

I  do  find  language  in  several  of  the  opinions  of  some  of  the  Justices 
that  indicate  that  the  Justices  were  aware  that  merely  tightening  up 
the  sentencing  process  may  not  in  itself  solve  the  problem. 

For  example,  the  opinion  by  Justice  Brennan  suggests  that  capital 
punishment  in  any  form  would  be  unconstitutional.  One  of  the  bases 
for  his  opinion  was  that  you  cannot  eliminate  a  large  risk  of  arbi- 
trariness from  the  system.  Therefore,  that  risk  is  unacceptable  be- 
cause of  the  unique  severity  of  the  penality. 


5990 

So  when  you  say  we  are  extrapolating,  we  are  in  a  sense  drawing 
an  implication  from  the  collective  decisions  of  the  Justices. 

Mr.  Blakey.  To  what  degree  would  that  decision  be  equally  valid? 

Mr.  Levixson.  I  think  the  implication  is  that  in  every  type  of 
criminal  procedure,  whether  it  is  capital  or  not,  the  Court  has  issued 
a  challenge  to  legislators  and  to  other  people  involved  in  the  admin- 
istration of  justice  to  come  up  with  a  more  reliable,  even-handed,  and 
if  you  will,  credible  system  than  we  have  had  in  the  past. 

If  I  may  just  complete  this  thought,  please.  Obviously,  the  Court 
realizes  that  to  reform  the  entire  system  overnight  may  be  asking  a 
little  too  much.  As  I  view  this  decision,  and  other  decisions  rendered 
during  the  same  term  of  the  Court,  together  with  the  Chief  Justice's 
ofF-the-bench  statements  on  many  occasions,  the  thrust  is  a  suggestion 
that  Ave  use  capital  punishment  as  a  proving  ground  to  refine  proce- 
dures, because  of  the  unique  severity,  finality  and  trauma  of  capital 
punishment. 

The  Court  is  telling  us,  "If  you  think  it's  worthwhile  having  capi- 
tal punishment,  work  on  it,  and  learn  some  lessons  from  refining  the 
capital  punishment  statutes  that  may  enlighten  your  manner  of  ad- 
ministering less  severe  penalties." 

Mr.  Blakey.  Your  argument  applies  equally  to  life  sentences  or  to 
any  sentence  if  you  extrapolate  beyond  the  four  corners  of  the 
opinion. 

Mr.  Levinson.  Yes,  I  believe  the  Furman  opinion  suggests  that 
there  are  priorities  in  reforming  the  criminal  justice  system,  and  if 
you  want  to  reinstate  the  most  severe  penalty,  that  should  have  a 
pretty  high  priority  in  your  reforming  of  the  system;  so  as  to  purge 
the  capital  punishment  process  as  far  as  humanly  possible  of  the  risk 
of  arbitrariness,  discrimination,  etc. 

If  you  succeed  in  doing  that,  with  this  enlightenment  you  can  go 
down  the  line  to  less  severe  penalties;  because  I  think  the  Chief 
Justice  said  in  his  opinion  that  if  we're  going  to  talk  about  social 
utility  in  the  applications  of  capital  punishment,  why  stop  with  capi- 
tal punishment  ?  Why  don't  we  go  all  the  way  down  the  line  to  park- 
ing tickets? 

I  agree  with  him ;  why  not  ?  I  think  the  top  priority  should  be  with 
the  most  severe  penalty,  and  from  that,  work  down.  I  suppose  I  am 
arguing  social  utility. 

We  do  regard  Furman  as  holding  this  implication,  not  only  for 
capital  cases,  but  for  non-capital  cases  too.  But  because  of  the  special 
nature  of  capital  cases  we  believe  that  Furman  suggests  that  is  the 
place  to  start  if  the  legislature  thinks  it's  that  important  to  have 
capital  punishment  in  the  first  place.  If  they  don't,  we  should  start 
refining  the  system  wherever  else  the  most  severe  penalty  exists,  and 
work  down  from  there. 

We  were  faced  in  Florida  with  a  tisfht  deadline.  A  special  legislative 
session  had  been  called  to  meet  in  November,  1972,  and  our  recom- 
mendation put  together  in  October,  1972,  recognized  that  we  could 
not  within  the  available  time  attempt  to  formulate  what  we  would 
regard  as  an  acceptable  system  of  administering  capital  punishment, 
going  throughout  the  system  from  arrest  to  plea  bargaining  to  indict- 
ment to  everything  else. 


5991 

We  recommended  further  study.  We  recommended  that  the  Florida 
Legislative  Committees  and  the  Governor's  committee  should  attempt, 
in  a  1-year  time  frame,  to  work  out  as  well  as  they  could  an  appro- 
priate system  for  administering  capital  punishment.  Of  course,  the 
legislature,  and  the  Governor's  committee  did  not  accept  this  advice, 
and  the  statute  was  enacted  by  the  legislature  in  November,  ind 
signed  by  the  Governor  in  December. 

After  writing  that  memo,  I  received  a  very  significant  analysis  by 
the  NAACP  Legal  Defense  Fund  of  the  memorandum  decisions  that 
were  rendered  by  the  Supreme  Court  on  the  same  day  as  Furman. 
And  there  are  dozens  of  them  set  forth  in  that  analysis,  which  is 
attached  as  an  appendix  to  my  prepared  remarks. 

They're  listed  here  only  by  case  name  and  citation. 

These  cases  come  from  a  large  number  of  jurisdictions  around  the 
country,  and  one  would  have  to  read  the  lower  court  decision  and  the 
relevant  statutes  to  work  out  what  these  memoranda  cases  were  say- 
ing at  the  same  time  that  Furman  was  decided. 

These  memorandum  cases  state  that  imposition  of  capital  punish- 
ment, in  each  case,  is  cruel  and  unusual  punishment  on  the  basis  of 
Stewart  v.  Massachusetts^  408  U.S.  845  (1972).  Stewart  v.  Massachu- 
setts says  capital  punishment  in  this  cass  is  cruel  and  unusual  because 
of  Funnan.  So  all  these  cases  were  companions  to  Furman^  all  decided 
on  the  same  day  by  the  same  court. 

These  companion  cases  point  out  that  a  wide  range  of  sentencing 
possibilities  were  stricken  down  at  the  same  time  as  the  Furman  case 
was  decided,  not  only  the  statutes  of  Georgia  and  Texas  that  were 
involved  in  the  Fumwir  decision. 

These  remarks,  therefore,  reinforce  the  view  that  it's  not  sentencing 
that's  the  problem  with  Furman.  It  is  the  entire  system,  the  entire 
happening  from  arrest  all  the  way  to  executive  clemency. 

In  my  view  the  new  Florida  statute  is  unsatisfactory,  partly  be- 
cause it  deals  only  with  sentencing.  We  feel  there  is  something  more 
to  deal  with  than  sentencing.  The  full  text  of  the  statute  is  attached 
as  an  appendix  to  these  remarks,  and  so  is  a  Law  Review  article  writ- 
ten by  two  of  the  five  professors  that  wrote  the  first  memo. 

The  Florida  capital  punishment  statute  is  now  being  tested  in  the 
Supreme  Court  of  Florida.  It  was  argued  on  April  24th,  and  if  the 
court  follows  its  normal  time  schedule,  they  should  be  rendering  a 
decision  any  day  now. 

Mr.  Chairman,  if  I  may,  I  will  send  you  a  copy  of  the  Florida 
Supreme  Court  decision  as  soon  as  it's  available  as  a  supplement  to 
these  remarks.  Obviously,  I  have  no  way  of  predicting  what  the 
supreme  court  will  do. 

In  brief,  the  new  Florida  statute  provides  a  bifurcated  trial.  The 
sentencing  proceeding  is  heard  by  the  same  judge  and  jury  who  de- 
termined the  question  of  guilt. 

The  jury  function  is  advisory  only,  and  the  recommendation  does 
not  bind  the  judge  either  way.  There's  a  statutory  list  of  aggravating 
and  mitigating  circumstances  that  must  be  considered  in  the  sentenc- 
ing proceeding.  And  if  the  judge  imposes  the  death  penalty,  he  must 
support  this  decision  by  findings,  concerning  the  circumstances — in- 
cluding the  finding  aggravating  circumstances  exist,  and  that  suffi- 
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cient  mitigating  circumstances  do  not  exist  to  outweigh  the  aggravat- 
ing circumstances.  If  a  death  sentence  is  rendered,  it  is  automatically 
reviewed  by  the  Supreme  Court  of  Florida. 

If  the  death  penalty  is  not  imposed  on  the  defendant  found  guilty 
of  a  capital  felony,  the  new^  law  requires  that  he  serve  at  least  25 
years  of  imprisonment,  before  becoming  eligible  for  parole. 

The  Law  Re\dew  article,  by  Professor  Ehrhardt  and  myself,  criti- 
cizes the  new  statute  on  a  number  of  grounds. 

First,  the  statutory  list  of  aggravating  and  mitigating  circum- 
stances includes  some  vague  language,  and  the  process  by  which  miti- 
gating circumstances  are  weighed  against  aggravating  circumstances 
seems  to  leave  excessive  discretion. 

Second,  the  transfer  of  ultimate  life-or-death  authority  from  the 
jury  to  the  judge  does  not  help  make  the  statute  constitutional.  And 
so  for  no  apparent  constitutional  reason,  Florida  has  adopted  a  policy 
which  has  been  rejected  on  policy  grounds  by  a  great  majority  of  the 
States. 

Third,  the  scope  of  application  review  by  the  Florida  Supreme 
Court  is  unclear.  Thus,  the  uncertainties  in  the  statutory  procedures 
for  the  trial  court  are  compounded  by  uncertainties  in  the  scope  of 
appellate  review.  So  in  my  opinion,  the  statute  pretty  well  gives  the 
power  of  clemency  to  the  Florida  Supreme  Court. 

Fourth,  the  statute  makes  no  attempt  to  reduce  the  scope  of  discre- 
tion anywhere  in  the  system  except  at  the  sentencing  function.  That 
is  my  major  criticism  of  the  Florida  statute  as  it  is  of  the  pending 
Federal  legislation. 

Finally,  the  25-year,  no-parole  provision  puts  undue  pressure  on 
the  pardon  and  commutation  power  of  the  Executive,  and  also  raises 
great  penological  questions. 

May  I  comment  briefly  on  the  capital  punishment  provisions  of 
S.  1  and  S.  1401.  S.  1  provides  that  the  court  and  the  jury  shall  be 
guided  by  aggravating  and  mitigating  circumstances  listed  in  the 
statute,  and  that  the  court  shall  not  impose  a  sentence  of  death  unless 
the  jury  returns  a  unanimous  verdict  that  the  sentence  should  be 
death. 

The  list  of  aggravating  and  mitigating  circumstances  is  for  guid- 
ance only,  and  no  findings  are  required.  The  presence  or  absence  of 
any  of  these  circumstances  does  not  compel  decision  one  way  or  the 
other,  but  merely  provides  guidance. 

This  system,  in  my  view,  vests  as  much  discretion  in  the  court  and 
jury  as  was  condemned  in  Furman,  and  is  clearly  invalid  under  the 
Fuivnan  decision. 

S.  1401 

Senator  Hruska.  Professor,  when  was  this  Florida  statute  enacted? 

Mr.  Levinsox.  The  legislature  acted  in  November  1972.  The  Gov- 
ernor signed  it  December  8,  1972. 

Prosecution  has  already  been  initiated  in  a  number  of  cases.  One 
trial  court  found  it  unconstitutional.  Another  trial  court  found  it  was 
constitutional.  A  third  trial  court  rendered  a  certified  question  before 
trial  and  a  test  case  is  pending  in  the  Florida  Supreme  Court. 

Senator  Hruska.  The  State  supreme  court? 

Mr.  Levinson.  Yes;  the  State  of  Florida  has  moved  very  quickly 
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in  enacting  the  statute,  and  in  attempting  to  enforce  it,  and  in  litigat- 
ing it. 

Mr.  Blakey.  Your  analysis  would  indicate  that  S.  1  is  unconstitu- 
tional. That  rejects,  I  take  it,  Chief  Justice  Burger's  comment  in  the 
dissent,  that  either  mandatory  penalties  or  setting  standards  for  the 
exercise  of  discretion  would  need  the  concurring  opinion  of  Mr. 
Justice  White,  and  Mr.  Justice  Stewart. 

Mr.  Levinson.  I  don't  think  it  would  satisfy  either  one  of  those. 

Mr.  Blakey.  Putting  aside  for  the  moment  the  construction  as  to 
whether  it  is  their  guidance  only,  let  us  assume  that  they  were  bind- 
ing standards,  and  there  was  explicit  language  in  this  statute  that 
directed  him  not  to  consider  anything  else  but,  and  further  required 
findings  to  the  effect  that  they  did  find  aggravating  circumstances. 

They  did  not  find  mitigating,  or  if  they  found  mitigating,  the 
aggravating  outweighed  them. 

These  were  the  clear,  authoritative  standards,  and  no  other  stand- 
ards could  be  used  for  the  judgment.  Would  that  meet  the  test? 

Mr.  Levinson.  That  would  be  preferable.  Of  course,  to  some  extent, 
S.  1401  satisfies  some  of  these  requirements  that  you  suggested  as  to 
whether  I  reject  Chief  Justice  Berger's  dissenting  opinion.  I'd  rather 
follow  the  majority  opinion  than  the  dissenting,  if  I  had  my  choice. 

Mr.  Blakey.  To  a  degree,  there  is  a  differeiice  between  S.  1401  and 
S.  1,  in  that  there  is  a  discretion,  a  degree  of  discretion,  left  in  S.  1. 
Whereas  in  S.  1400,  if  certain  things  are  found,  the  penalty  follows 
as  day  follows  night. 

There  may  be  some  judgments  of  wisdom  as  to  what  ones  should 
be  done.  I'm  simply  raising  it  with  you.  If  it  is  just  at  least  a  per- 
missable  reading  of  the  Supreme  Court's  decision,  at  least  Chief 
Justice  Burger's  and  Justices  White's  and  Stewart's,  to  argue  that 
S.  1  is  constitutional  with  the  additions  that  you  suggest  of  a  clear 
statement  that  the  standards  are  binding;  and  finally,  should  be 
found  in  support. 

Mr.  Levinson.  You  refer  to  S.  1401  as  well  as  S.  1. 

Mr.  Blakey.  1400  is  identical  to  1401. 

Mr.  Levinson.  S.  1  provides  standards  for  guidance  only.  S.  1401 
has  binding  standards. 

Mr.  Blakey.  Let  me  set  up  a  different  alternative.  Let  us  assume 
that  S.  1  sets  up  standards  for  the  exercise  of  discretion  permitting 
balancing  between  aggravating  and  mitigating  circumstances,  as  the 
Florida  statute  does.  On  the  other  hand,  1401  requires  a  finding  of 
the  absence  of  mitigating,  and  the  presence  of  aggravating,  and  then 
requires  an  imposition  of  the  death  penalty. 

Assuming  that  they  are  the  two  models,  do  you  think  that  the  one 
that  permitted  the  weighing  under  binding  standards  would  be  fun- 
damentally inconsistent  with  White's  and  Stewart's  concurring  opin- 
ion? 

Mr.  Levinson.  I  think  that  it  would  cause  greater  problems ;  as 
long  as  weighing  is  used,  you  have  the  problem  of  how  do  the  judge 
and  jury  weigh,  how  much  weight  has  to  go  on  each  side  of  the  scale. 

Mr.  Blakey.  This  is  the  real  question;  whether  it  has  to  be  abso- 
lutely mandatory,  or  whether  there's  some  room  for  guiding  or  dis- 
cretion. 
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Mr.  Levinson.  Sure. 

I  think  the  more  room  you  have  for  discretionary  weighing,  the 
more  problems  you  will  have.  I'm  not  prepared  to  say  that  by  remov- 
ing the  weighing,  you  satisfy  Furman.  You  might  satisfy  one  corner 
of  Fui'man. 

Mr.  Blakey.  By  having  it  present,  you  wouldn't  necessarily  violate 
Furman.  If  standards  are  set  for  discretion,  it  could,  in  fact,  produce 
a  fair,  equal  administration  of  capital  punishment;  it  would  meet 
the  test  of  Furman. 

Mr.  Levinson.  It's  difficult  to  tell  in  any  given  case  whether  it  will 
be  equal  or  not.  In  the  first  case  that  comes  through  the  court,  the 
first  one  with  no  history  behind  it,  you  can't  say  this  has  been  applied 
unequally  in  the  past. 

Mr.  Blakey.  There  wouldn't  be  a  presumption  in  favor  of  passage 
now? 

Mr.  Levinson.  Unless  the  statutory  language  on  its  face  indicates 
significant  risk  of  unequal  application. 

Mr.  Blakey.  Has  the  test  been  in  the  past  significant  risk  of  abuse  ? 
You  can  argue  unconstitutionality  on  its  face  or  unconstitutional  ad- 
ministering. If  we  change  the  nature  of  the  statute  in  such  a  way  that 
it  is  succeptable  to  a  fair  administration,  wouldn't  the  presumption 
of  constitutionality  carry  until  such  time  as  contradictory  evidence 
was  developed  ? 

Mr.  Levinson.  If  that  was  their  intent,  \hQ,y  would  have  to  wait 
until  X  number  of  people  were  executed  under  the  new  statute  in 
order  to  have  evidence  whether  it  was  administered  fairly  or  not. 

Mr.  Blakey.  They  don't  want  to  get  the  facts  before  they  get  their 
judgment? 

Mr.  Levinson.  They  don't  want  that  kind  of  factual  basis  before 
they  make  their  judgment  as  to  whether  it's  likely  to  create  an  un- 
reasonable risk  of  unequal  application.  Maybe  the  imposition  of  capi- 
tal punishment  has  been  placed  in  a  separate  category  by  the  Furman 
decision,  in  regard  to  what  constitutes  denial  of  equal  protection. 
There  is  something  unique  about  capital  punishment. 

In  my  view,  it  is  not  enough  to  see  how  many  people  are  prosecuted 
or  tried,  because  the  impact  of  Executive  clemency  may  be  a  crucial 
thing,  too.  So  you  have  to  find  some  means  of  testing  this  system 
before  people  have  been  executed  under  it. 

S.  1401  provides  a  tighter  system  of  aggravating  and  mitigating 
circumstances  that  must  be  considered  by  the  trier  of  fact.  A  separate 
verdict  must  be  given  as  to  the  findings  of  the  existence  or  nonexist- 
ence of  the  facts.  The  burden  is  clearly  stated  in  the  statute. 

One  of  the  weaknesses  in  the  Florida  staute  is — by  the  way,  it  did 
not  mention  where  the  burden  lay.  Here,  in  S.  1401,  we  do  have  it. 
The  burden  of  establishing  aggravating  circumstances  is  on  the  gov- 
ernment and  the  burden  of  establishing  mitigating  circumstances  is 
on  the  defendant.  Disclosure,  rebuttal,  and  argument  are  assured. 

If  the  special  verdict  finds,  by  a  preponderance  of  the  information, 
that  one  or  more  aggravating  circumstances  exist,  and  that  no  miti- 
gating circumstances  exist,  the  court  shall  sentence  the  defendant  to 
death.  If  no  aggravating  circumstances  are  found  to  exist,  or  if  one 
or  more  mitigating  circumstances  exist,  the  sentence  shall  not  be 
death. 


5995 

This  is  tighter  than  S.  1  or  the  Florida  statute.  The  wording  of  thp 
mitigating  and  aggravating  circumstances  in  S.  1401  is  considerably 
tighter  than  the  wording  of  the  corresponding  provision  in  the 
Florida  statute. 

In  brief,  I  certainly  prefer  S.  1401  to  any  of  the  other  things  we 
have  been  talking  about  today.  I  think  S.  1401  stands  a  better  chance 
of  getting  past  the  Supreme  Court  than  S.  1  or  the  Florida  statute. 

Some  of  the  policy  choices  under  S.  1401  are  to  be  questioned.  But 
my  main  difficulty  with  S.  1401  is  that  it  deals  only  with  sentencing. 
My  position  stated  previously  is  that  Furman  calls  for  much  more 
than  the  tightening  of  sentencing.  It  calls,  in  my  view,  for  an  over- 
haul of  the  entire  system  so  as  to  eliminate,  as  far  as  humanly  possi- 
ble, the  risk  of  arbitrary  freakish  or  discriminatory  decision  at  all 
stages  of  the  process  where  substantial  discretion  exists. 

Once  we  have  done  this,  it  calls  for  a  sober  consideration  of  the 
cost  which  society  would  have  to  pay  in  order  to  get  the  benefits  of 
capital  punishment.  And  these  costs  include  the  residual  amount  of 
the  risk  of  arbitrariness,  et  cetera,  which  would  remain  in  the  system 
after  we  eliminate  as  much  risk  as  humanly  possible. 

S.  1401  does  not  deal  with  plea  bargaining,  with  jury  discretion  to 
convict  of  lesser  offense,  with  Executive  clemency,  with  the  exercise 
of  prosecutor's  discretion,  with  the  grand  jury,  with  the  availability 
and  sufficiency  of  defense  counsel  beyond  the  existing  levels  of  service, 
and  you  could  think  of  other  aspects  that  are  not  dealt  with  here. 

However,  until  these  and  other  items  are  frankly  treated  in  a  legis- 
lative proposal,  I  don't  think  we  can  determine  whether  capital  pun- 
ishment can  be  bought  at  an  acceptable  cost. 

Therefore,  with  great  respect  to  the  draftsmen  and  to  the  staff 
members  of  the  committee,  I  recommend  that  you  return  to  the  draw- 
ing board  with  a  larger  view  of  what  a  capital  punishment  statute  is 
trying  to  accomplish. 

During  these  remarks  that  I  am  now  concluding,  I  have  devoted 
primary  attention  to  the  cost  which  must  be  faced  in  adopting  a  sys- 
tem of  capital  punishment.  However,  we  should  not  only  consider 
cost,  but  potential  benefits  to  be  derived  from  this  type  of  punish- 
ment. 

I  started  by  expressing  certain  hunches  which  persuade  me  that 
capital  punishment  does  have  some  special  benefits  to  offer,  so  long 
as  the  cost  is  not  prohibitive.  I  hope  that  research  continues  into  this 
question,  so  that  our  hunches  become  increasingly  educated  as  the 
state  of  the  art  improves. 

We  will  then  approach,  as  closely  as  possible,  a  rational  determina- 
tion of  the  relative  social  utility  of  capital  punishment  compared  to 
all  other  alternatives. 

Mr.  Blakey.  Professor,  you  mentioned  the  Supreme  Court  might 
not  be  willing  to  run  the  risk  of  losing  lives  of  criminal  defendants 
while  they  take  on  a  test  program.  At  the  same  time,  would  the  court 
be  willing  to  take  the  risk  of  a  loss  of  life  of  police  officers  and  inno- 
cent citizens  by  striking  down  a  system  that  is  fair  on  its  face,  but 
has  not  yet  been  tested  to  show  that  it  is  discriminatory? 

Mr.  Levinson.  Obviously,  if  you  think  that  a  court  decision  does 
create  the  risk  of  victims  being  killed.  The  Supreme  Court  has  shown 
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itself  to  be  willing  to  do  it.  They  did  it  a  year  ago.  As  the  statute 
before  the  Court  approaches  more  closely  what  I  may  regard  as 
acceptable,  I  assume  the  Court  would  have  more  and  more  reluctance 
to  strike  it  down. 

And  you  might  get  a  statute  past  the  Court  that  would  not  satisfy, 
from  a  scholarly  point  of  view,  some  of  the  standards  that  I  have 
suggested  this  morning.  The  Court  would  be  prepared  to  settle  for  it 
if  they  thought  that  was  the  best  they  could  get  and  if  they  thought 
it  was  needed  to  deal  with  criminality  in  the  United  States. 

I  hope  that  this  committee  is  not  limited  by  what  they  think  will 
scrape  by  the  Supreme  Court.  I  hope  that  this  committee  will  formu- 
late a  statute  that  is  even  more  sophisticated  and  better  designed  than 
the  Supreme  Court  insists  on. 

Mr.  Blakey.  Thank  you.  From  the  staff's  point  of  view,  I  really 
want  to  extend  our  appreciation  to  you  for  a  very  thoughtful  and 
very  scholarly  and,  frankly,  very  objective  analysis.  Since  you  have 
struggled  with  the  problem  and  did  not  find  the  answer  makes  it 
very  helpful  to  us  and  the  staff  to  have  to  struggle  with  it. 

Thank  you. 

Mr.  Levinson.  Thank  you,  sir. 

Senator  Hruska.  Professor,  you  have  testified  that  the  bill,  S.  1401, 
makes  no  provision  for  appellate  review  of  the  sentence.  I  don't  know 
if  you  are  familiar  or  not  with  the  legislative  proposal  that  there  be 
appellate  review  of  sentences  which  are  for  1  year  or  more  of  impri- 
sonment or  in  excess  of  that  by  way  of  sanction. 

If  that  bill  were  enacted,  of  course,  we  would  have  a  general  appel- 
late review  of  sentence,  which  would  apply  to  this  situation  here. 
However,  if  an  exception  were  to  be  considered  to  S.  1401  making 
provision  for  appellate  review  for  sentence,  could  you  give  us  any 
guidance  as  to  what  might  be  its  composition? 

Mr.  Levinson.  Yes,  Senator.  I  think  that  is  one  of  the  problems 
with  the  Florida  statute,  that  I  mentioned  before.  The  Florida 
statute  does  provide  for  appellate  review,  but  gives  no  standards. 

Senator  Hruska.  Mandatory? 

Mr.  Levinson.  It  gives  no  standards  as  to  what  the  reviewing  court 
should  do,  so  the  Florida  Supreme  Court  has  a  pardoning  power,  but 
by  no  means  does  the  statute  attempt  to  control  the  matter  in  which 
the  Florida  Supreme  Court 

Mr.  Blakey.  Wouldn't  the  usual  common  law  rules  pertain:  sub- 
stantiality of  evidence  and  the  need  for  discretion? 

Mr.  Levinson.  That  is  not  clear.  We  have  very  little  history  in 
Florida  of  review  of  sentence.  Only  the  petty  courts  have  sentences 
subject  to  review.  I  am  afraid  that  significant  confusion  and  uncer- 
tainty would  rest  in  the  Florida  system,  because  of  the  Florida 
statute. 

With  the  benefit  of  that  experience,  I  would  suggest  that  in  pro- 
viding appellate  review  of  death  sentences,  some  guidelines  should 
be  set  out  in  the  statute  to  guide  the  appellate  court.  Precisely  what 
these  would  be,  I  frankly  do  not  have  a  formulation. 

I  presume  that  findings  of  fact  would  be  reviewed  on  some  basis, 
preponderance  of  the  evidence,  if  that's  any  basis.  As  to  the  appropri- 
ateness of  the  sentence,  if  the  statute  provided  for  weighing  aggra- 
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vating  and  mitigating  circumstances,  the  appellate  court  would  have 
to  be  told  how  to  review  the  weighing  process.  I  realize  S.  1401  does 
not  provide  for  a  weighing  process,  at  the  present  time. 

I  suppose  the  appellate  court  should  be  given  statutory  guide- 
lines, as  to  what  standards  of  review  to  apply  to  questions  of  fact, 
and  to  what  extent  errors  committed  during  the  course  of  the  trial 
might  have  some  bearing  on  the  sentencing  decision,  since  you  have 
tlie  same  trier  of  fact  involved  in  both  detemiining  guilt  and  de- 
termining sentence. 

I  suppose  you  have  a  double  reason  to  consider  the  rule  of  pre- 
judicial versus  nonprejudicial  error  in  the  course  of  the  trial.  I 
know  I  have  not  really  given  you  a  firm  answer  to  your  question. 
I  did  not  come  here  with  one. 

Senator  Hruska.  Because  of  the  unique  nature,  of  course,  of  the 
death  penalty,  would  you  consider  that  it  might  be  advisable  to 
devise  an  appellate  i)rocedure  that  would  apply  to  this  particular 
point,  as  opposed  to  relying  on  a  general  statute,  such  as  that, 
proposed  in  the  appellate  review  of  sentences  bill? 

Mr.  LE^^xsox.  That  would  be  very  helpful. 

Senator  Hruska.  You  think  that  would  be  desirable  ? 

Mr.  Leaixsox.  Yes.  This  means  the  regular  appellate  courts 

Senator  Hruska.  Yes,  but  the  standards,  the  provisions,  the  guide- 
lines, whatever  it  is;  it  would  be  well  to  devise  what  special  and 
exclusive  reference  to  the  death  penalty,  when  it  is  imposed. 

Mr.  Lea^xsox.  Yes.  I  think  that  would  strengthen  the  statute  in 
the  Supreme  Court,  as  well,  since  we  have  a  special  trial  procedure, 
I  think  you  should  have  a  special  appellate  procedure  to  dovetail 
with  it ;  so  as  to  provide  a  sequence. 

Senator  Hruska.  Of  course,  beyond  that,  there  is  still  pardon 
and  clemency. 

Mr.  Levixsox.  Yes,  sir. 

Senator  Hruska.  The  Supreme  Court  found  it  was  totally  help- 
less in  the  Roseiiburg  case,  for  example,  because  the  statement  was 
tlatly  made,  we  have  no  power  to  intervene  insofar  as  the  penalty 
that  is  proscribed  by  the  district  court  is  concerned. 

That  left  it  only  to  the  President. 

Mr.  Lewxsox.  In  Florida,  I  recommended  that  the  Governor 
issue  an  executive  order  setting  forth  the  guidelines  that  he  would 
propose  to  subject  himself  to  in  exercising  the  power.  I  would 
recommend  that  the  President  of  the  United  States  consider  doing 
this  same  thing. 

Senator  Hruska.  Was  that  included  in  the  bill  ? 

Mr.  Levixsox.  No,  sir.  It  was  not. 

Senator  Hruska.  You  recommended  it,  but  it  was  not  included. 

Mr.  Levixsox.  It  would  not  be  a  legislative  matter.  I  recommended 
it  to  the  Governor's  committee — that  recommendation  was  trans- 
mitted to  the  Governor.  It  would  be  up  to  the  Governor  to  issue 
an  executive  order,  if  he  felt  so  disposed.  But  he  has  not  done  so. 

Mr,  Blakey.  If  the  Attorney  General  issued  comparable  regula- 
tions on  the  exercise  of  prosecuting  discretion,  that  might  too  in- 
sulate the  beginning  of  the  criminal  process. 

Mr.  Levixsox.  It  would  be  helpful,  surely.  Any  time  you  can  take 
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an  area  of  potential  discretion  and  lay  out  some  general  guidelines 
in  advance  of  a  specific  incident,  you  are  ahead,  within  the  view 
that  I  take  of  the  Furinan  case. 

Mr.  Blakey.  I  suppose  Congress  could  mandate  the  Attorney 
General  to  issue  those  regulations.  Could  they  require  the  President 
to  put  out  regulations  of  his  power  ? 

Mr.  Levinsox.  I  don't  think  so.  I  think  that  would  take  action 
by  the  President  using  his  inherent  poAver.  I  think  a  recommenda- 
tion by  this  committee  would  be  well  considered. 

Senator  Hruska.  Isn't  the  power  of  pai-don  and  clemency,  which 
resides  in  the  President,  an  express  grant  in  the  Constitution? 

Mr.  Levinson.  Certainly.  But  the  President,  as  a  means  of  im- 
plementing that  constitutional  power,  could  set  forth  general  guide- 
lines indicating  how  in  the  future  he  will  do  it. 

Senator  Hruska.  Each  President  would  probably  do  that  for  him- 
self, but  I  doubt  it  very  much  or  it  could  be  doubted  very  much  that 
one  President  could  formulate  guidelines  that  would  be  binding  on 
another  President,  if  tlie  power  itself  comes  directly  from  the  Con- 
stitution. 

Mr.  Levinson.  Certainly,  each  succeeding  President  could  revoke 
the  executive  order  of  his  predecesor  just  as  the  Congress  could  re- 
voke statutes  of  its  predecessor.  But  that  does  not  stop  us  from  en- 
acting statutes. 

Mr.  Blakey.  We  would  be  creating  a  situation  that  would  sur- 
vive the  Supreme  Court's  concern. 

Mr.  Levinson.  I  think  so. 

Senator  Hruska.  Vacation  days  are  here.  If  you  have  nothing 
else  to  do,  Professor,  if  yon  want  to  devise  some  appellate  review 
of  sentences  in  tlie  context  of  S.  1401  or  S.  1,  we  would  be  happy 
to  receive  the  fruits  of  your  labor. 

Mr.  Levinson.  Thank  you,  Senator.  I  will  be  in  touch  with  your 
stajff. 

Senator  Hruska.  Thank  you  very  much. 

In  regard  to  the  cost  to  which  you  refer,  you  say  that  in  addi- 
tion to  financial  costs,  the  penalty  of  capital  punishment  also  in- 
volves other  costs,  such  as  the  cost  of  offending  our  deeply  held 
values.  I  wonder  if  we  shall  consider  the  offense  to  deeply  held 
values  at  this  point  in  the  sequence  of  events,  and  not  take  into 
consideration  the  offense  to  other  deeply  held  values,  which  created 
the  necessity  of  determining  whether  or  not  the  death  penalty 
should  be  visited  on  a  cei'tain  pei-son.  I  know  you  have  that  in 
mind. 

"\'VTien  a  little  time  was  elapsed,  such  as  some  time  after  those 
eight  nurses  were  killed  by  that  maniac  in  Chicago  in  Cook  County, 
they  fade  into  the  background,  and  often  in  the  public  mind  all 
the  sympathy  is  given  to  the  man  that  is  facing  the  death  penalty, 
which  is  being  considered. 

Mr.  Levinson.  No  question. 

Senator  Hruska.  I  join  Mr.  Blakey  in  his  expression  of  apprecia- 
tion for  the  work  that  you  liave  and  your  colleagues  have  done 
particularly  on  that  paper,  and  in  your  legislative  effort.  x\nd  in 
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the  Senate  here,  we  still  think  with  deep  reverence  of  a  long  time 
member  of  your  bar,  Senator  Holland  a  one  time  partner  of 
Chesterfield  Smith,  and  of  course,  serving  currently  on  our  Judiciary 
Committee  is  your  senior  Senator,  Mr.  Gurney.  And  we  think  high- 
ly of  him,  too.  He  has  done  some  work  in  this  area,  also. 

Thank  you  for  coming. 

Mr.  Levinson.  Thank  you,  Senator. 

Senator  Hruska.  Our  final  witness  for  the  day  is  Edward  Kiernan, 
President  of  the  International  Conference  of  Police  Associations.  He 
is  accompanied  by  Mr.  Robert  D.  Gordon,  Executive  Director. 

Your  statement  will  be  placed  in  the  record  in  toto,  and  you  may 
proceed  in  your  own  fashion. 

[The  statement  of  Edward  J.  Kiernan  follows :] 

Testimony  of  Edwabd  J.  Kiernan,  President,  International  Conference 

OF  Police  Associations 

Mr.  Chairman  and  Members  of  the  Committee:  I  want  to  thank  you  for  the 
opportunity  to  testify  on  the  legislation  being  considered  by  you  which  is 
probably  one  of  the  most  important  pieces  of  legislation  to  be  considered  during 
this  session. 

My  name  is  Edward  J.  Kiernan  and  I  am  the  President  of  the  International 
Conference  of  Police  Associations,  representing  more  than  150,000  police  oflScers 
from  every  section  of  our  country.  I  formerly  served  as  the  President  of  the 
Patrolmen's  Benevolent  Association  of  the  City  of  New  York  and  recently 
retired  after  thirty  years  of  service  as  a  patrolman.  I  feel  that  I  can  qualify 
as  a  spokesman  for  our  police  officers  from  both  a  personal  as  well  as  an 
observer's  point  of  view. 

On  April  19,  1972,  Mr.  Robert  D.  Gordon,  Executive  Director  of  ICPA,  testi- 
fied before  the  House  Judiciary  Subcommittee  *3  opposing  the  enactment  of 
several  bills  that  would  have  abolished  the  death  penalty  under  all  laws  of  the 
United  States,  authorizing  the  imposition  of  life  imprisonment  in  lieu  thereof. 

The  problem  of  capital  punishment  has  absorbed  the  people  of  this  country 
for  many  years.  Through  various  stages,  imposition  of  the  death  penalty  has 
been  gradually  abolished  and  this  process  has  been  accompanied  by  a  great 
deal  of  speculation  concerning  its  true  deterrent  ability.  No  definitive  analysis 
has  been  possible,  for  in  recent  years  the  rate  of  serious  crime  has  been  soaring 
at  an  incredible  pace. 

How  many  murders  would  not  have  occurred  if  the  threat  of  execution  were 
present?  How  many  potential  murderers  were  deterred  from  that  final  act 
under  the  old  system?  None  of  us  can  really  know  the  answers;  we  can  only 
shudder  at  the  mounting  totals  and  seek  solutions  with  growing  desperation. 

Over  the  last  several  years  present  statistics  have  shown  a  frightening  in- 
crease in  crimes  against  the  person,  crimes  that  either  involved  the  taking  of  a 
life  or  that  occurred  in  circumstances  which  might  easily  have  resulted  in  the 
taking  of  a  life.  In  that  period  of  time,  the  same  statistics  show  us  the  horrible 
off  shoot  of  such  a  breakdown  in  the  morals  of  our  society.  In  1966.  57  police 
oflScers  were  killed  in  the  performance  of  their  duties ;  in  1967,  there  were  76 ; 
1968.  64 ;  1969,  86 ;  1970,  100 ;  1971.  126 :  1972.  112 ;  and  already  in  1973,  January 
to  May,  there  have  been  56.  10  more  than  the  comparable  period  of  last  year. 
As  you  can  see.  the  number  of  police  oflScers  killed  in  the  performance  of  their 
duty  has  doubled  in  the  last  eight  years.  Just  last  week  I  attended  the  funerals 
of  two  policemen  in  the  City  of  New  York  who  gave  their  lives  and  during  that 
same  period  of  time,  there  were  seven  other  attempts  to  murder  policemen  in 
the  City  of  New  York.  Multiply  this  by  the  number  of  Police  Departments  we 
have  in  this  country  and  you  come  up  with  a  figure  that  is  almost  astronomical. 

In  Philadelphia  recently,  two  wardens  were  killed  in  cold  blood  by  prisoners 
who  had  been  sent  to  jail  as  a  result  of  previous  killings  of  law  enforcement 
people.  It  is  a  fact  of  life  that  our  present  laws  only  protect  the  killers  while 
the  police  officer  is  forced  to  try  to  do  his  job  knowing  that  society  is  playing 
russian  roulette  with  his  life.  How  long  are  you  going  to  gamble  with  the 
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families  of  police  oflScers  as  the  chips  in  this  no  limit  game?  How  long  do  you 
think  you  can  last  in  the  jungle  that  is  being  created  without  having  the  police- 
man to  pull  your  chestnuts  out  of  the  fire?  The  primary  duty  of  the  policeman 
is  enforcement  of  laws  enacted  by  you  as  legislators.  In  that  role,  the  police 
walk  constantly  among  criminals  some  of  whom  are  chronic  repeaters  and  some 
of  whom  are  the  toughest,  most  hardened  miscreants  in  our  society.  Police 
oflScers  are  trained  to  weigh  the  motives  of  such  men,  and  soon  come  to  under- 
stand some  of  the  character,  some  of  the  drives  and  above  all  some  of  the  fears 
which  are  prevalent  among  this  criminal  element.  They  know,  from  the  syn- 
thesis of  their  total  experience,  that  lurking  behind  even  the  toughest  facade 
is  often  a  deep  seated  fear  of  that  terrifying  punishment  and  they  know  that 
sometimes  the  specter  of  that  fear  will  stay  a  trigger  finger  at  the  critical 
moment. 

In  a  recent  bank  holdup  in  New  York  City,  the  perpetrators  held  several 
hostages  inside  a  bank  and  threatened  to  kill  them  if  their  demands  were  not 
met.  When  they  were  questioned  about  their  threatened  assassinations,  they 
retorted,  "What  do  we  have  to  worry  about?  Even  if  we  kill  them,  we  can't 
get  the  Chair."  Recollect  if  you  will,  the  murders  of  our  political  leaders,  John 
and  Robert  Kennedy,  the  attempted  assassination  of  presidential  candidate 
Governor  Wallace,  the  ambushing  of  policemen  under  the  guise  of  political  or 
racial  injustices,  the  hijacking  of  airplanes  loaded  with  innocent  passengers 
and  the  resulting  death  of  crew  or  law  oflicers  attempting  to  prevent  the  crime. 
Think  of  the  correctional  oflicers  who  have  been  killed  in  the  riots  inside  our 
pententiaries ;  killed  by  murderers  who  were  sentenced  to  jail  rather  than  the 
gas  chamber. 

We  are  not  talking  here  about  the  so-called  crimes  of  passion,  the  family 
fights  or  drunken  brawls,  or  the  actions  of  the  mentally  unbalanced.  In  the 
past,  attempts  to  mandate  the  death  penalty  were  opposed  by  the  so-called 
bleeding  hearts  because  of  their  reluctance  to  take  a  life.  Their  obvious  lack  of 
concern  for  the  police  ofiicer  who  gave  his  life  was  excused  by  the  theory  that 
this  is  a  part  of  the  job  of  being  a  policeman.  What  they  fail  to  take  into  con- 
sideration is  their  responsibility  to  do  everything  possible  to  make  the  job  of 
being  a  policeman  as  safe  as  they  possible  can.  They  worry  about  families  of 
the  killer,  but  shed  no  tears  for  the  families  of  the  dead  officer.  In  a  survey 
consulted  by  UMCA  in  the  City  of  New  York  in  February  1972.  relative  to 
capital  punishment  more  than  2  to  1  voted  in  favor  of  capital  punishment. 

There  is  much  that  needs  to  be  done  if  we,  as  a  people,  are  to  be  freed  at 
last  from  the  age  old  scourge  of  crime.  From  the  past,  we  may  draw  upon  the 
values  that  once  were  transmitted  to  each  new  generation  of  Americans  as  a 
matter  of  counsel ;  the  doctrine  which  decreed  responsibility  for  one's  self  and 
respect  for  one's  fellow  man.  With  it.  went  a  profound  respect  for  the  ideals 
of  law  and  order  and  justice— propositions  which  are  much  maligned  today. 

We  must  not  jeopardize  our  future  by  ignoring  the  harsh  realities  of  today's 
world  in  a  vain  attempt  to  put  off  our  responsibilities  to  the  next  generation. 
The  structure  of  this  nation  was  built  upon  a  solid  foundation  of  individual 
responsibility,  common  effort  and  adherence  to  law.  Unless  that  foundation  is 
bettered  now.  the  goals  of  tomorrow  will  be  shaped  on  a  bed  of  ashes.  We  urge 
this  committee  to  weigh  the  human  factor  most  bravely  and  recommend  positive 
consideration  of  legislation  that  will  restore  society's  ultimate  sanction.  We 
have  tried  the  easy  way  out  and  it  obviously  has  not  worked.  Please,  before  it 
is  too  late,  try  our  way. 

Thank  you. 

STATEMENT  OF  EDWARD  KIERNAN,  PRESIDENT,  INTERNATIONAL 
CONFERENCE  OF  POLICE  ASSOCIATIONS;  ACCOMPANIED  BY 
ROBERT  D.  GORDON,  EXECUTIVE  DIRECTOR 

Mr.  KiERNAN.  Senator,  Mr.  Blakey,  needless  to  say,  I'm  pleased 
to  be  allowed  to  testify  on  behalf  of  onr  Police  Officers.  Unlike  the 
two  previous  speakers,  I'm  neither  an  attorney  nor  a  teacher.  I 
am  speakinof  on  behalf  of  the  men  who  are  on  the  firino:  line,  whose 
lives  are  g:oing  to  be  lost  if  we  do  not  soon  do  something  about  this 
serious  matter. 
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I  listened  with  a  great  deal  of  interest  to  your  remarks  relative 
to  the  fact  that  we  do  have  a  responsibility  to  the  policemen  that 
are  being  killed.  If  we  are  going  to  worry  about  the  values  and 
the  cost  involved  in  this  kind  of  legislation  which  would  mandate 
the  death  penalty,  I  think  we  have  a  serious  responsibility  to  take 
into  consideration,  not  just  the  families  of  the  criminal  and  those 
that  were  left  behind,  but  I  think  we  have  a  much  more  serious 
lesponsibility  to  think  of  the  families  of  the  men  that  are  out 
there  enforcing  these  laws  who  have  laid  down  their  lives  volun- 
tarily. 

As  you  say,  my  prepared  testimony  will  be  recorded.  Both  Mr. 
Gordon  and  myself  have  testified  in  the  past  before  this  committee 
on  different  bills  relating  also  to  the  death  penalty  provisions.  Our 
position  today  is  no  different  than  it  has  been  in  the  past 

I  think  as  I  referred  to  on  page  1,  the  problem  of  capital  punish- 
ment has  absorbed  the  people  of  this  country  for  many  years.  We 
have  gone  through  basically  a  trial  and  error  process  whereby  we 
have  eroded  the  original  feelings  of  the  people  in  this  country  in 
favor  of  capital  punishment,  eroded  that  concept  down  to  the 
point  now,  where  it  has  almost  been  completely  negated. 

I  think  we're  safe  to  say  that  if  we  took  the  opinion  of  the  nine 
Justices  on  the  Supreme  Court,  that  if  it  were  not  for  the  lack  of 
consistency  in  the  application  of  the  death  penalty  throughout  the 
country  we  could  have  very  possibly  have  had  a  6  to  3  vote  in 
favor  of  continuing  the  death  penalty. 

I  am  not  prepared  to  cite  case  history,  or  previous  decisions  to 
bolster  my  opinion.  But  as  a  layman  and  a  law  officer,  I  do  think 
we  are  on  fairly  safe  ground  to  anticipate  the  possibility  of  the 
continuation  of  the  existing  nine  members  of  that  court. 

If  some  fonn  of  consistency  were  established  relative  to  the 
death  penalty,  then  we  could  look  forward  hopefully  to  a  6-3,  at 
least,  decision  in  favor  of  reinstating  the  death  penalty  throughout 
the  country. 

I  enjoyed  very  much,  as  a  layman,  listening  to  the  colloquy 
going  on  between  Mr.  Blakey  and  Prof.  Levinson.  It  is  interesting 
for  us  to  sit  back  as  lay  people  and  listen  to  this  reparte  back  and 
forth. 

We  could  appreciate  the  need  and  the  value  of  such  investiga- 
tion and  research,  but  you  have  to  recognize  our  frustrations  as  a 
man  on  the  street  who  is  required  to  enforce  the  law,  that  these 
deliberations  and  this  research  has  to  take  so  long.  I  am  not  face- 
tious when  I  say  in  my  statement,  that  we  have  tried  your  way; 
the  way  of  the  courts,  and  the  way  of  the  legislators.  And  obvious- 
ly, it  has  not  worked  because  if  you  look  at  my  statements  in  my 
testimony,  the  number  of  policemen  that  have  died  over  the  last  8 
years  has  doubled. 

And  in  that  testimony,  I  do  not  refer  to  the  number  of  assaults 
that  were  committed  on  police  officers,  that  are  almost  impossible 
to  compile,  to  put  down  statistically,  where  the  intent  of  the  as- 
sailant was  the  death  of  the  police  officer. 

Mr.  Blakey.  There  was  a  study  done  by  the  FBI  last  year  that 
does  summarize  it. 
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Mr.  Keirnan.  I  have  that.  I  think  that  only  referred  to  attacks 
on  Federal  people.  Not  to  be  facetious  again,  they  are  a  small 
part  of  the  picture. 

And  I  think  if  we  were  ever  successful — ^we  in  the  International 
Conference  are  trying  our  hardest  to  ^et  this  kind  of  survey  done — ■ 
if  we  were  ever  successful  in  compiling  the  figures  of  assaults  on 
police  officers  with  the  intent  to  killi,  as  compared  with  the  as- 
saults where  death  of  the  police  officer  was  a  reality,  would  not  only 
shock  us  as  police  officers,  because  we  do  know ;  it  would  really  shock 
the  citizens  of  this  country. 

Historically  in  the  past — and  being  a  police  officer  in  New  York 
City  for  30  years — we  have  accepted  that  mode  of  existence  as  being 
commonplace  and  the  concept  has  always  been  that  well  it  only 
happens  in  New  York  or  Chicago  or  Detroit. 

I  do  not  think  we  can  any  longer  sit  back  complacently  and  take 
that  viewpoint.  I  think  if  you  look  today  you  will  find  out  that 
ill  a  small  town  in  New  York,  Chateaugay,  8,000  people,  police 
officers  are  being  killed.  Go  to  the  small  towns  in  the  South  and  the 
West,  and  we  find  the  same  thing. 

So  it  is  no  longer  safe  to  say  that  it  only  happens  in  the  big 
cities — it  does  not  happen  here.  It's  now  a  matter  of  national  con- 
cern. 

I  think  that  actions  such  as  are  contemplated  in  these  measures 
will  go  a  long  way  toward  making  the  job  of  being  a  police  officer, 
big  city  or  small  city,  a  much  safer  and  much  more  effective  arm 
of  our  government.  I  think  when  you  sit  down  and  analyze 

Senator  Hruska.  Mr.  Kiernan,  you  have  given  statistics  on  page 
2  of  your  statement  about  the  number  of  police  officers  that  were 
killed  in  the  performance  of  their  duties,  and  made  the  observa- 
tion that  the  officers  killed  in  the  performance  of  their  duty  has 
doubled  in  the  last  8  years. 

Tell  me  if  you  can  as  to  the  incidents  of  ambushes  in  which 
police  officers  are  killed.  In  a  recent  discussion  with  a  man  very 
prominent  in  your  profession,  he  seemed  to  think  that  there  has 
been  an  increase  in  ambushes,  and  killings  in  revenge  for  the  part 
that  a  police  officer  took  in  the  arrest  of  somebody  or  testimony 
and  so  on. 

Have  you  any  observations  on  that  point?  It  would  seem  to  me 
that  it  would  bear  a  good  deal  on  the  deterrents  of  the  death 
penalty,  because  if  the  man  that  does  the  ambushing  knows  that 
he  does  not  have  to  pay  that  extreme  penalty,  it's  easier  for  him 
to  pull  the  trigger.  If  he  thought  well,  maybe,  and  his  chances 
would  be  substantial,  that  he  would  suffer  a  life  sentence 

Mr.  Kiernan.  I  think  I  referred  to  that  on  page  3!  not  exactly 
what  you're  saying,  but  I  referred  on  page  3  that  the  police  officers 
are  trained  to  understand  the  mode  of  such  men.  They  understand 
their  character.  We  know  from  experience  with  these  people  that 
even  the  toughest  criminal  would  hesitate  if  he  knew  the  ultimate 
penalty  that  he  was  going  to  suffer  was  the  death  penalty. 

I  think  going  back,  as  you  requested,  to  the  incidence  of  ambushes 
throughout  the  country ;  I  think  we  have  gone  away  from  the  con- 
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cept  that  a  police  officer  is  only  an  enforcer  of  laws  relating  to 
burglary  and  larceny  and  assault.  I  think  a  police  officer  today  has 
come  into  the  position  of  being  a  representative  of  the  government. 
He  is  now  involved  in  the  actions  that  center  around  racial  polarity, 
housing  conditions,  educational  availability,  job  availability  and  so 
forth. 

The  police  officer  today,  being  the  obvious  symbol  of  govern- 
ment, and  in  many  cases,  the  only  symbol  of  government  available 
to  people,  has  to  assume  the  mantle  of  being  the  whole  effective 
government.  He  has  to  assume  the  blame  of  the  lack  of  responsibil- 
ity of  the  government  to  the  minorities  and  the  lack  of  the  respon- 
sibility of  government  to  educational  advantages. 

As  a  result  of  this  he  must  suffer  the  ire  and  the  vengance  of 
these  people  who  are  obviously  involved  in  these  situations.  So  that 
a  policeman  today  is  no  longer  just  a  man  on  the  street  directing 
traffic  and  enforcing  the  law.  He  is  now  the  symbol  of  government 
as  far  as  these  people  are  concerned. 

As  a  result,  he  has  to  bear  the  brunt  of  that  whole  structure. 

If  you  go  back  to  my  statement  on  page  2,  Senator — I'm  also 
speaking  here,  not  only  as  a  representative  of  the  association  or 
the  members  themselves,  but  also  correctional  guards  that  man  our 
institutions  across  the  country.  I  do  not  have  to  go  very  far  back 
to  point  out  a  situation  that  took  place  in  the  city  of  Philadelphia 
just  recently,  where  two  men  had  previously  taken  the  lives  of 
other  law  enforcement  people,  and  had  the  mandatory  death  sent- 
ence been  imposed  at  that  time,  would  not  have  been  in  the  position 
to  go  out  and  willfully  murder  two  wardens  in  a  Philadelphia 
prison. 

You  know,  the  people  on  the  other  side  of  this  argument,  and 
I  can  respect  their  feelings,  have  a  liorrible  fear  of  taking  a  life. 
And  as  you  said  before,  Senator  I  can  understand  that  they  feel 
this  way  because  the  time  span  between  the  time  the  crime  was 
committed  taking  the  life  of  one  of  our  people  and  the  trial  gives 
society  a  chance  to  sit  back  and  rationalize  why  they  did  these 
things. 

And  I  have  to  say  to  you,  sir,  and  say  to  the  members  of  your 
committee,  that  there  is  no  rationale  for  taking  the  life  of  a  law 
officer  or  a  prison  guard,  or  people  who  are  serving  as  the  arm  of 
the  government.  When  they  use  this  rationale,  probably  with  all 
good  intentions,  to  give  an  excuse  for  not  taking  the  life  of  that 
perpetrator,  they  fail  to  take  into  consideration  their  responsibility 
to  use  the  same  rationale,  as  you  said,  at  the  time  of  the  incident 
in  the  life  of  that  law  enforcement  officer  or  that  prison  guard. 

I  think  that  the  responsibility  lays  upon  your  shoulders,  and  I 
think  it  is  a  heavy  responsibility.  You  now  have  to  take  a  position 
that  you're  no  longer  going  to  sit  idly  by  and  let  lives  of  law  officers 
go  down  the  drain. 

In  plain  English,  we've  come  to  a  time  where  if  we  don't  change 
the  society  back  to  where  it  was  before,  to  where  we  teach  our 
children  respect  for  law  and  order,  and  do  away  with  this  permis- 
sive attitude  that  has  developed  over  the  years,  and  once  again,  get 
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back  to  the  point  where  we  say  that  if  you  take  a  life,  you're  going 
to  give  a  life  in  exchange.  I  say  we  are  only  going  to  cause  more 
wanton  murders  of  law  officers. 

I  know  that  is  a  harsh  philosophy,  but  when  you  are  dealing 
with  issues  like  this,  you  have  to  take  a  harsh  attitude.  All  I  can 
hope  is  that  this  committee  in  its  judgment  can  exert  enough 
pressure,  if  you  will,  on  the  members  of  the  Congress  to  go  along 
with  this  theory. 

And  if  we  are  wrong,  and  if  we  find  out  over  a  period  of  years 
that  we  were  wrong  in  our  conjecture  that  the  imposition  of  the 
death  penalty  does  not  result  in  lowering  the  killing  of  police 
officer,  then  go  back,  if  you  will,  the  other  way.  But  you  have 
tried  the  reverse,  and  it  has  not  worked,  (xive  us  the  same  shot,  and 
try  our  way,  and  see  if  it  does  work.  That's  all  we  can  ask. 

Senator  Hruska.  When  you  say  in  your  statement  that  the  struc- 
ture of  this  section  was  built  upon  a  solid  foundation  on  individual 
resiDonsibility,  and  common  effort  and  adherence  to  law,  that's 
pretty  sound  gospel  in  my  book. 

Mr.  KiERNAN.  We  as  policemen  on  the  street  know  that  with 
that  attitude  redeveloped  in  this  country  once  again,  you  are  going 
to  have  respect  for  law  and  order,  sir. 

Senator  Hruska.  Mr.  Gordon,  have  you  any  statement? 

Mr.  Gordon.  No,  sir. 

Senator  Hruska.  I  know  you  have  testified  in  Congress  before, 
and  have  always  made  good  account  of  yourself. 

Thank  you  both  for  coming. 

We  adjourn  now  until  10  tomorrow  in  this  same  room. 

["Wliereupon  at  12 :25  p.m.  the  subcommittee  was  adjourned  until 
10  a.m.  Thursday  June  14,  1973.] 

[The  following  letter  and  statement  were  subsequently  received.] 

Fraternal  Order  of  Police, 
Philadelphia,  Pa.,  July  31,  1973. 
Senator  John  L.  McClellan, 

Chairman  Subcommittee  on  Criminal  Laws  and  Procedures 
New  Senate  Office  Building,  Washington,  D.C. 

Honorable  Sir:  On  July  30,  1973  I  visited  your  Sub-Committee  oflBce  and 
left  a  statement  that  I  hope  you  can  put  into  the  record  of  the  hearings  on  the 
Death  Penalty  Bill.  I  would  appreciate  it  if  you  would  do  this  when  the  Com- 
mittee book  goes  to  print. 

With  me  was  John  Carroll.  National  Trustee  from  the  State  of  Pennsylvania 
of  the  Fraternal  Order  of  Police.  This  article  is  to  be  attributed  to  both  of  us. 
I  hope  this  will  not  be  of  any  inconvenience  to  you. 
Respectfully  yours, 

Louis  R.  Damiani, 

Vice-President. 

[From  The  Peace  Officer,  Philadelphia  Lodge  No.  o,  July  1973] 

FOP  Supports  Capital  Punishment 

On  behalf  of  the  11,000  active  members  of  the  Fraternal  Order  of  Police  in 
Phila.  I  wish  to  express  their  deep  concern  over  Legislation  to  revive  the  death 
penalty. 

At  a  time  in  our  national  state  history  when  crime  is  increasing  alarmingly 
and  when  the  number  of  police  officers  in  the  .state  of  Penna.  is  reaching  new 
heights,  we  have  prominent  figures  and  powerful  groups  advocating  the  abolition 
of  Capital  Punishment — almost  an  invitation  for  murderous  thugs  to  kill  more 
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police  officers  whose  duty  it  is  to  protect  (even  at  the  expense  of  their  own 
lives)  the  very  citizens  who  advocate  leniency  for  their  murderers.  Where  is  the 
reciprocal  regard  for  the  life  of  a  police  officer  in  the  minds  and  hearts  of  these 
paragons  of  Christian  charity?  Perhaps  they  have  arrived  at  a  governmental 
philosophy  which  considers  the  lives  of  police  officers  expendable,  but  not  so 
the  lives  of  the  vicious  criminals  who  murder  them.  Rather  must  we  protect 
the  latter,  since  to  punish  them  too  severely  would  be  "projecting  society's 
crime  into  the  criminal." 

Would  it  not  be  more  sensible  and  accurate  to  state  that  "society"  is  to  blame 
for  the  murder  of  its  police  officers  unless  it  insists  upon  the  retention  of  the 
death  penalty  as  a  protection  for  its  own  protectors,  ergo,  society  itself? 

Unmistakably,  without  militant  police  protection  the  whole  of  society  would 
'overnight  become  a  criminal  jungle.' 

It  is  also  put  forth  by  those  who  would  weaken  our  laws  and,  our  ability  to 
protect  the  innocent,  that  many  murderers  on  death  row  claim  they  did  not 
think  of  the  death  penalty  when  they  committed  their  crimes.  This  is  undoubted- 
ly true.  That  is  precisely  the  point,  if  they  had  thought  of  it,  they  would  have 
not  committed  their  crimes.  Here  we  have  the  spectacle  of  a  minute  minority 
of  convicted  murderers  convincing  intelligent  people  that  capital  punishment  is 
wrong  because  of  their  own  failure  to  realize  the  consequences  of  their  murder- 
ous conduct. 

Are  we  then  to  base  our  laws  on  this  reasoning?  What  of  the  countless  others 
who  were  deterred  from  murder  through  the  fear  of  the  penalty.  The  implica- 
tion is  clear:  even  those  murders  who  didn't  think  of  the  death  penalty  would 
have  been  deterred  had  they  given  it  consideration. 

Our  laws  are  made  for  reasonable  creatures,  not  to  satisfy  an  abnormal 
handful.  It  is  hardly  the  part  of  wisdom  to  be  guided  by  the  counsel  and  advice 
of  an  infinitesimally  small  band  of  bestial  criminals.  Further,  the  cunning 
individual  and  conspiratorial  group  who  plot  murder  always  imagine  them- 
selves too  clever  to  get  caught,  or  if  caught,  convicted. 

If  capital  punishment  does  not  deter  crime  then  why  does  every  criminal 
sentenced  to  death  seek  commutation  to  life  imprisonment?  Common  sense 
alone,  without  the  benefit  of  knowledge,  wisdom,  and  experience,  convinces  that 
we  are  influenced  to  the  greatest  degree  by  that  which  we  love,  respect  or  fear 
to  the  greatest  degree :  and  that  we  cling  most  tenaciously  to  our  most  valued 
possessions.  Life  is  indisputably  our  greatest  possession. 

On  the  other  hand  the  proponents  of  "rehabilitation"  for  all  murderers  quote 
those  portions  of  the  Bible  which  they  believe  support  their  lavender-and-old- 
lace  world  where  evil  is  neither  recognized  nor  allowed.  But  the  Bible  clearly 
reveals  that  enforcement  of  moral  justice  is  nothing  new  to  our  age.  Misguided 
do-gooders  frequently  quote  the  5th  Commandment  "Thou  Shalt  Not  Kill."  to 
prove  that  capital  punishment  is  wrong.  This  commandment  in  the  20th  chapter 
of  Exodus  has  also  been  interpreted  to  mean:  "Thou  Shalt  Bo  No  Murder." 
Then  the  21st  chapter  says  "He  That  Smiteth  A  Man.  So  That  He  Die.  Shall  Be 
Surely  Put  To  Death."  We  can  no  more  change  the  application  to  our  society  of 
this  basic  moral  law  in  the  Old  Testament  than  we  can  change  the  meaning  of 
Leviticus  "Thou  Shalt  Love  Thy  Neighbor  As  Thyself"  which  Jesus  quoted  in 
the  New  Testament.  To  'love  thy  neighbor'  is  to  protect  him :  capital  punish- 
ment acts  as  at  least  one  wall  to  afford  "God's  children"  protection. 

Those  in  State  Government  in  the  executive  branch  and  in  the  Legislative, 
in  the  area  of  criminal  justice,  have  been  motivated  by  an  overriding  concern 
for  rehabilitation  of  the  criminal.  I  acknowledge  their  sincerity  and  high  pur- 
pose. I  fully  support  efforts  to  rehabilitate  the  criminal,  but  not  at  a  cost  of 
.sacrificing  the  rights  of  society  A  proper  balance  can  be  and  must  be  struck. 

But  the  authorities  have  achieved  little  in  accomplishing  their  purpose,  and, 
worst  of  all,  they  have  created  an  imbalance  which  has  neglected  the  average 
citizen. 

Our  citizens  in  cities  and  suburbs  live  in  greater  fear  than  at  any  time  in 
modern  history.  It  can  only  end  when  the  Legislature  returns  to  the  funda- 
mental and  basic  principle.  We  must  have  swift  and  certain  punishment  for 
wrong-doing. 

We  must  show  greater  concern  for  our  citizens  and  the  victims  of  crime  than 
for  the  criminal.  I  strongly  urge,  if  one  potential  murderer  is  deterred  annually 
and  one  innocent  life  spared,  it  justifies  capital  punishment. 
The  question  that  must  be  answered  by  this  committee  is,  if  it  is  legal  and 
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moral  to  take  the  life  of  a  would  be  attacker  before  he  kills  you,  why  is  it 
immoral  for  civil  authority  to  take  the  assailant's  life  after  he  has  successfully 
carried  out  his  dastardly  business? 

In  conclusion  let  me  state  some  cold  hard  facts  about  our  position  on  capital 
punishment.  In  the  last  ten  years,  over  700  policemen  met  death  at  the  hands 
of  felons.  Of  those  responsible,  75%  had  prior  criminal  records,  54%  of  these 
for  violent  crime.  One  fourth  of  the  murderers  were  on  parole  or  probation 
when  they  killed  the  police  oflScer  and  twenty,  or  3%,  had  been  previously  con- 
victed of  a  murder.  Had  capital  punishment  been  the  law  of  the  land  it  could 
not  be  contested  that  these  repeat  killers,  once  executed,  would  have  been 
deterred  from  killing  again. 

How  long  are  you  going  to  gamble  with  the  families  of  police  oflScers  as  the 
chips  in  this  no  limit  game?  How  long  do  you  think  you  can  last  in  the  jungle 
that  is  being  created  without  having  the  policeman  to  pull  your  chestnuts  out 
of  the  fire?  The  primary  duty  of  the  policeman  is  enforcement  of  laws  enacted 
by  you  as  legislators.  In  that  role,  the  police  walk  constantly  among  criminals 
some  of  whom  are  chronic  repeaters  and  some  of  whom  are  the  toughest,  most 
hardened  miscreants  in  our  society.  Police  officers  are  trained  to  weigh  the 
motives  of  such  men,  and  soon  come  to  understand  some  of  the  character,  some 
of  the  drives  and  above  all  some  of  the  fears  which  are  prevalent  among  this 
criminal  element.  They  know,  from  the  synthesis  of  their  total  experience  that 
lurking  behind  even  the  toughest  facade  is  often  a  deep  seated  fear  of  that 
terrifying  punishment  and  they  know  that  sometimes  the  specter  of  the  fear 
will  stay  a  trigger  finger  at  the  critical  moment. 

The  deciding  factor  should  be  the  consideration  of  justice — the  primary,  if 
not  the  sole,  business  of  government.  All  the  erudition,  wisdom,  experience  and 
knowledge  of  history  reveals  that  the  death  penalty  is  morally  and  legally  just. 

We  must  not  jeopardize  our  future  by  ignoring  the  harsh  realities  of  today's 
world  in  a  vain  attempt  to  put  off  our  responsibilities  to  the  next  generation. 
The  structure  of  this  nation  was  built  upon  a  solid  foundation  of  individual 
responsibility,  common  effort  responsibility,  common  effort  and  adherence  to 
law.  Unless  that  foundation  is  bettered  now.  the  goals  of  tomorrow  will  be 
shaped  on  a  bed  of  ashes.  We  urge  this  committee  to  weigh  the  human  factor 
most  bravely  and  recommend  positive  consideration  of  legislation  that  will 
restore  society's  ultimate  sanction.  We  have  tried  the  easy  way  out  and  it 
obviously  has  not  worked.  Please,  before  it  is  too  late,  try  our  way.  Thank  you. 


Presentation  given  by  Mrs.  Marie  Ann  Mackley,  Co-President  Philadelphia 
Police  Wives  and  interested  citizens  for  action  before  the  Governor's  com- 
mission studying  capital  punishment : 

Commission  Members:  I  am  here  today  as  a  citizen  of  the  Commonwealth 
of  Pennsylvania  and  a  Representative  of  Philadelphia  Police  Wives  and 
Interested  Citizens  For  Action.  Our  demand  is  that  when  you  return  to 
Harrisburg  with  your  report  to  the  Governor  you  inform  him  of  the  desire 
of  our  Organization  to  restore  the  death  penalty.  We'  demand  this  because 
our  loved  ones  also  deserve  the  right  to  life,  liberty  and  the  pursuit  of 
happiness.  These  are  guaranteed  by  the  United  States  Constitution.  Capital 
punishment  should  be  applied  to  all  premeditated  first  degree  murders— for 
to  deliberately  and  willfully  deny  any  man  of  his  most  precious  possession, 
his  life,  is  a  crime  against  God  and  Society.  Police  Wives  are  especially  con- 
cerned with  the  safety  of  their  huisbands  for  their  is  no  other  occupation 
in  the  entire  country  that  is  so  dangerous  as  that  of  being  a  Police  Officer. 
When  our  husbands  put  on  their  uniforms  and  leave  for  work,  they  become 
instant  targets  for  all  the  sick  and  hostile  minds  of  society.  We  have  a  legal 
right  to  our  husbands  and  our  children  possess  a  right  to  have  their  fathers. 
Those  who  would  take  it  upon  themselves  to  murder  Law  Enforcement  Officers 
deeerve  a  fate  no  less  than  death.  We  do  not  seek  vengeance— but  justice 
and  will  settle  for  nothing  less.  The  Governor  should  not  be  permitted  to 
govern  the  Commonwealth  by  his  ovm  personal  philosophy  but  should  heed 
the  will  of  the  people— and  the  people  want  the  return  of  the  death  penalty. 
The  victims  of  these  horrible  murders  cannot  speak  for  themselves  because 
death  is  final  but  someone  must  be  their  voices— we  owe  them  that  much.  Do 
we  not  care  how  much  they  suffered  at  the  hands  of  their  killers  before 
drawing  their  final  agonizing  breath?  And  have  we  no  compassion  for  the 
families  of  these  dead  souls? — children  growing  up  without  fathers,  never 
knowing  the  warmth,  love,  joy  and  companionship  that  a  father  passes  on 
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to  his  children.  Or,  are  we  only  concerned  with  the  rights  of  the  criminal 
and  his  repeated  cry  of  his  constitutional  rights  being  denied.  Let  us  not 
forget  that  with  every  right  there  is  a  responsibility  and  criminals  are 
criminals  by  choice  not  chance. 

Capital  punishment  is  not  cruel.  The  convicted  man  has  ample  opportunity 
to  make  his  peace  with  his  Maker — the  victim  had  no  such  opportunity.  I 
cannot  quote  you  statistics  relating  to  the  pros  and  cons  of  capital  punishment 
being  a  deterrent.  I  can  only  state  this  fact :  If  a  man  is  executed  for  killing 
one  human  being,  there  is  absolutely  no  chance  this  same  man  will  ever 
kill  again — that.  Gentlemen,  would  be  a  statistic.  All  of  us  are  sick  and 
tired  of  having  Law  Enforcement  OflBeers  murdered  and  knowing  their  killers 
will  never  receive  the  ultimate  punishment — more  than  likely  in  a  matter  of 
time  they  will  return  to  society  and  in  many  cases  wall  even  kill  again.  You 
know,  they're  not  killing  Governors,  Representatives,  Doctors,  Lawyers, 
Bankers  or  even  Supreme  Court  Justices — they're  killing  our  husbands,  sons, 
brothers,  sons  and  friends.  The  time  has  now  come  for  all  of  us  to  stand 
up  and  be  heard.  The  state  has  the  moral  and  legal  right  to  protect  its 
citizens  against  those  who  would  deny  us  of  our  right  to  life.  It  also  has 
the  authority  to  punish  and  this  authority  should  be  used.  For  a  lawful 
society  can  only  survive  if  its  leaders  have  the  courage  and  ability  to  protect 
the  innocent  and  punish  the  guilty.  In  1971  our  Organization  travelled  to 
Harrisburg  and  asked  the  Governor  to  bring  back  the  electric  chair — he 
refused.  We  also  asked  him  to  put  the  question  of  capital  punishment  on  a 
referendum — he  again  refused.  In  1972,  within  a  very  short  period  of  time, 
petitions  with  over  15,000  signatures  in  favor  of  restoring  the  death  penalty 
were  presented  to  our  Mayor.  And  now  in  1973  we  are  here  before  this 
Commission  with  the  same  request :  BRING  BACK  CAPITAL  PUNISHMENT. 
Rest  assured  we  will  continue  the  fight  until  the  very  end.  Most  of  our 
members  are  mothers  and  grandmothers.  Some  will  say  we  are  blood  thirsty — 
that  is  not  true.  We  are  not  violent  people,  rather  we  are  very  passive.  Law, 
order  and  justice  is  what  we  are  seeking.  Perhaps  we  have  been  passive  too 
long — we're  now  fighting  for  the  lives  of  our  loved  ones  because  if  we  don't 
nobody  else  Will.  Are  any  of  the  members  of  the  Commission  familiar  with 
the  names  of:  George  Jacobs.  William  Lackman.  Ross  Brackett,  Frank  Von- 
Colln.  Harry  Davis.  Frederick  Clone.  Joseph  Kelley.  John  McEntee,  Doug 
Alexander,  or  Louis  Vasgarr?  These  are  a  few  of  our  men  who  were  murdered 
during  the  past  few  years.  True,  their  loved  ones  and  friends  have  suffered 
a  great  loss  but  the  biggest  loser  is  you  and  me,  because  when  these  men, 
were  murdered,  society  lost  dedicated  public  servants.  For  whenever  any  Law 
Enforcement  OflBcer  is  murdered  society  dies  a  little. 
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THURSDAY,   JUNE   14,    1973 

U.S.  Senate, 
Subcommittee  on  Criminal  Laws  and  Procedures 

OF  THE  Committee  on  the  Judiciary, 

Washington^  D.C. 
The  subcommittee  met,  pursuant  to  recess,  at  10 :15  a.m.,  in  room 
2238,  Dirksen  Senate  Office  Building,  Senator  Roman  Hruska  pre- 
siding. 

Present:  Senator  Hruska  [presiding]. 

Also  present:  G.  Robert  Blakey,  chief  counsel;  Kenneth  A.  Laza- 
rus, minority  counsel. 
Senator  Hruska.  The  subcommittee  will  come  to  order. 
We  will  resume  our  hearings  on  S.  1  and  S.  1400. 
We  are  favored  today  with  the  appearance  here  of  Mr.  Vann  Lefcoe. 
You  are  an  assistant  attorney  general  for  the  Commonwealth,  do 
you  call  it  the  Commonwealth  of  Virginia? 

STATEMENT  OF  HON.  RICHARD  J.  ISRAEL,  ATTORNEY  GENERAL  OF 
RHODE  ISLAND,  ON  BEHALF  OF  THE  NATIONAL  ASSOCIATION 
OF  DISTRICT  ATTORNEYS  GENERAL;  ACCOMPANIED  BY  VANN  H. 
LEFCOE,  ASSISTANT  ATTORNEY  GENERAL  OF  VIRGINIA 

Mr.  Lefcoe.  Yes,  sir,  we  do. 

Senator  Hruska.  You  appear  here  by  designation  of  the  Honorable 
Andrew  P.  Miller,  who  is  the  attorney  general  of  Virginia? 

Mr.  Lefcoe.  That  is  correct. 

Senator  Hruska.  You  may  proceed  with  your  testimony. 

Mr.  Lefcoe.  Attorney  General  Israel  of  Rhode  Island,  who  sits  at 
my  right,  will  present  the  views  of  the  National  Association  of  At- 
torneys General. 

Senator  Hruska.  Wlio  wants  to  be  heard  first  ? 

Mr.  Israel.  I  would  like  to  be  heard  first. 

Senator  Hruska.  The  Honorable  Richard  J.  Israel,  attorney  gen- 
eral of  Rhode  Island,  and  you  will  speak  on  behalf  of  the  National 
Association  of  Attorneys  General. 

Mr.  Israel.  If  the  Senator  please,  I  would  like,  first  of  all,  to  read 
into  the  record  a  resolution  which  was  adopted  yesterday  by  the 
National  Association  of  Attorneys  General. 

Whereas,  the  Congress  of  the  United  States  is  in  the  process  of  considering 
certain  legislation  intended  to  reform  and  recodify  the  Federal  criminal  lawS' 
of  the  United  States,  and  is  now  specifically  considering  Senate  Bills  1  and 
1400,  introduced  for  that  purpose,  at  its  current  session ;  and 
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Whereas,  the  provisions  of  those  bills  are  of  extreme  importance  to  the 
law  enforcement  agencies  and  officials  of  the  United  States,  and  is  now 
specifically  considering  Senate  Bills  1  and  1400,  introduced  for  that  purpose, 
at  its  current  session  ;  and 

Whereas,  the  provisions  of  those  bills  are  of  extreme  importance  to  the 
law  enforcement  agencies  and  officials  of  the  several  States,  especially  insofar 
as  such  provisions  affect  the  jurisdiction  of  Federal  courts  in  areas  tradi- 
tionally reserved  to  the  States  ;  and 

Whereas,  an  ad  hoc  committee  of  this  Association,  organized  to  review  this 
proposed  legislation,  has  reported  to  this  meeting  its  conclusions  on  the 
merits  of  the  legislation  as  contained  in  its  written  report  attached  hereto; 
Now,  therefore,  be  it 

Resolved,  That  the  National  Association  of  Attorneys  General  does  hereby 
adopt  the  report  of  the  ad  hoc  committee  concerning  Senate  Bills  1  and 
1400,  and  be  it  further  resolved  that  the  members  of  the  said  committee, 
being  the  Attorneys  General  of  Rhode  Island,  Virginia,  and  Florida,  are 
hereby  authorized  and  directed  to  represent  the  views  of  the  Association  in 
hearings  on  the  said  bills  conducted  by  the  appropriate  committees  of  the 
Congress  of  the  United  States. 

As  I  have  said,  Senator,  this  was  adopted  yesterday  in  St.  Louis, 
at  our  67th  annual  meeting. 

We  have  submitted  to  this  committee  the  report  now  of  the  Na- 
tional Association  of  Attorneys  General  on  the  proposals  for  revision 
of  the  Federal  Criminal  Code,  which  was  adopted  by  the  resolution 
I  have  just  read  to  you.  I  would  ask  that  the  committee  include  this 
report,  if  you  will,  among  such  materials  as  it  sees  fit. 

Senator  Hruska.  It  will  be  received. 

[The  complete  report  of  the  National  Association  of  Attorneys 
General,  above  referred  to,  follows:] 

Report  of  the  National  Association  of  Attorneys  General  On  Proposals 
FOR  Revision  of  The  Federal  Criminal  Code 

Although  each  of  the  various  proposals  for  a  new  Federal  Criminal  Code 
is  very  thorough  in  its  response  to  the  need  for  reform  and  recodification 
of  the  federal  criminal  laws,  and  as  a  consequence  each  proposal  is  quite 
lengthy  in  printed  form  and  covers  the  entire  gamut  of  criminal  law  from 
definitions  of  offenses  to  sentencing  and  parole,  the  Association  has  limited 
its  efforts  to  a  review  of  the  proposals  strictly  from  the  standpoint  of  their 
likely  effect,  if  adopted,  on  law  enforcement  by  the  States  themselves.  The 
results  contained  herein,  therefore,  are  essentially  an  analysis  of  the  poten- 
tial expansion  of  federal  jurisdiction  into  areas  traditionally  reserved  to  the 
States  together  with  comparisons  of  the  proposed  federal  law  with  state  law 
in  areas  where  jurisdiction  will  be  concurrent.  The  Association  has  not 
attempted  to  assess  the  merits  of  provisions  which  are  applicable  solely  to 
traditionally  Federal  jurisdiction,  such  as  national  security  offenses  or  in- 
ternal revenue  offenses,  nor  is  comment  made  on  the  substantive  crimes 
defined  by  the  proposals,  except  in  cases  where  jurisdiction  over  those 
crimes  is  not  limited  to  cases  involving  solely  Federal  officials  or  property. 
The  Association  is  of  the  opinion  that  its  efforts  should  be  focused  on  those 
proposals  which  are  most  likely  to  affect  state  law  enforcement,  and  should 
not  attempt  to  influence  essentially  Federal  issues  which  may  be  of  academic 
interest  only. 

It  should  further  be  noted  that  the  Association  has  concentrated  its  report 
on  the  proposal  contained  in  S.1400.  the  Criminal  Code  Reform  Act  of  1973. 
The  reason  for  this  is  as  follows :  The  original  proposal,  known  as  the  Brown 
Commission  Report,  was  the  subject  of  extensive  hearings  in  early  1972  at 
which  several  members  of  the  Association  joined  with  other  interested  persons 
and  groups  in  strenuously  opposing  the  vastly  expanded  Federal  jurisdiction 
contained  therein.  As  a  result  of  this  opposition,  the  staff  of  the  Senate 
Judiciary  Committee  undertook  to  rewrite  the  Brown  Report  in  a  stated 
attempt   to   meet   the   objections   of   the   Association   and  others.    The   result 
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was  S.l,  the  "Criminal  Justice  Codification  Revision  and  Reform  Act  of 
1972",  which  was  introduced  in  January  of  this  year.  Some  of  the  obnoxious 
provisions  of  the  Brown  Report  were  removed,  but  in  terms  of  the  expansion 
of  federal  jurisdiction,  S.l  did  not  adequately  meet  all  the  objections  to  the 
Brown  Report. 

Meanwhile,  the  Department  of  Justice's  Criminal  Code  Unit  had  been 
preparing,  for  some  two  years,  its  own  proposal  for  the  reform  of  federal 
criminal  laws.  This  proposal,  which  is  S.1400,  was  sponsored  by  Senators 
Hruska  and  McClellan — the  ranking  members  of  the  Senate  Judiciary  Com- 
mittee and  the  same  Senators  who  introduced  S.l.  Although  Senator  Hruska's 
statement  accompanying  the  introduction  of  S.1400  notes  that  it  will  be 
considered  along  with  S.l  during  the  upcoming  hearings,  it  seems  apparent 
from  the  statement  that  S.1400  is  considered  by  its  sponsors  to  be  the  best 
effort  to  date,  especially  in  the  critical  area  of  jurisdiction.  Consequently, 
this  report  is  concentrated  on  S.1400,  and  conflicts  between  S.1400  and  S.l 
should  be,  in  the  Association's  judgment,  resolved  in  favor  of  the  former. 

It  will  be  recalled  that  the  major  objections  to  the  Brown  Commission 
Report  were  in  regard  to  1)  the  "piggyback  jurisdiction"  provisions  (§  201(b)) 
which  would  have  permited  prosecutions  in  federal  courts  for  essentially 
State-related  offenses  which  were  committed  "in  the  course  of"  any  crime 
over  which  Federal  jurisdiction  existed;  2)  the  bar  to  State  prosecution 
after  Federal  prosecution  commenced  (§§  707-708)  without  any  corresponding 
bar  to  Federal  prosecution  in  the  reverse  situation;  and  3)  the  potential 
creation  of  havens  from  State  law  in  federal  enclaves  through  the  failure 
to  fully  assimilate  State  penal  laws  (§  209).  These  objections  at  last  appear 
to  have  been  squarely  faced  in  S.1400  and  most  of  the  concerns  of  the  States 
have  been  satisfied. 

The  most  important  concept,  of  course,  is  the  treatment  of  Federal  juris- 
diction and  its  potential  for  expansion.  In  the  Brown  Commission  Report, 
a  long  string  of  jurisdictional  bases  were  set  forth  in  a  separate  section 
(§  201)  and  jurisdiction  over  each  offense  was  stated  by  reference  to  one 
or  more  of  these  bases.  Of  course,  the  base  most  frequently  used  was  the 
"piggyback"  base  previously  referred  to.  In  S.l,  the  piggyback  language 
was  removed  and  a  concept  of  jurisdiction  adopted  in  which  each  offense 
was  described  in  terms  of  a  type  of  jurisdiction  which  was  in  turn  defined 
in  a  separate  section  (§  1-A4).  Due  to  the  broadness  of  the  definitions  of  such 
terms  as  "receiving  Federal  financial  assistance  jurisdiction",  "commerce 
jurisdiction",  and  "affects  commerce  jurisdiction",  together  with  the  applica- 
tion of  the  "compound  grading"  concept  (although  a  more  limited  one  than 
that  found  in  the  Brown  Report),  the  effect  on  expansion  of  jurisdiction 
was  almost  the  same  as  that  of  the  Brown  Commission.  In  S.1400,  on  the 
other  hand,  while  the  ancillary  jurisdiction  concept  is  retained,  the  actual 
expansion  is  minimized  by  defining  in  each  offense  the  limits  of  Federal 
jurisdiction  as  well  as  the  specific  crimes  over  which  ancillary  jurisdiction 
exists  (e.g.,  Tamnering  With  A  Public  Servant.  Interfering  With  Civil  Rights) 
which  are  in  turn  specifically  limited,  in  nearly  all  cases,  to  traditional 
Federal  offenses.  It  is  the  feeling  of  the  Association,  therefore,  that  S.1400 
piresents  a  generally  acceptable  approach  to  the  jurisdictional  concept, 
except  as  noted  hereinafter,  especially  in  view  of  the  concurrent  jurisdiction 
provisions  as  discussed  in  the  following  paragraph. 

As  previously  stated,  one  of  the  major  irritations  of  the  Brown  Commission 
Report  was  its  pre-emption  of  State  prosecution  once  Federal  prosecution 
had  besrun.  S.1400.  however,  contains  no  such  provision,  and  specifically 
provides  in  §  205  that  Federal  jurisdiction  is  not  pre-emptive.  The  effect,  of 
course,  is  that  even  if  Federal  jurisdiction  is  expanded  it  does  not  reduce 
the  power  of  the  States  to  prosecute  for  the  same  acts  if  they  constitute  State 
law  violations.  It  should  be  noted,  however,  that  extension  of  recent  Supreme 
Court  Double  Jeonardy  Clause  decisions  such  as  Af^Jte  v.  Sivenfton.  .^97  U.S. 
436  (1970)  and  Waller  v.  Florida.  406  U.S.  916  (1972)  may  prohibit  con- 
current pro.secutions,  an  important  consideration  where  Federal  jurisdiction 
is  broadened. 

Finally,  the  Association  is  encournffed  to  note  that  S.1400's  provision  for 
the  assimilation  of  State  crimes  (§  ISSl)  also  assimilates  the  State  penalties, 
a  feature  not  contained  in  the  Brown  Report  and  not  fully  implemented  in  S.l. 
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With  respect  to  the  specific  provisions  of  the  bill,  §§  202(a)  and  202(c) 
provide,  in  effect,  that  there  is  unlimited  Federal  jurisdiction  over  an  offense 
if  committed  within  the  United  States.  Limiting  those  subsections,  however, 
is  §  202(b),  providing  that  where,  in  a  separate  sub-section  of  a  section 
describing  an  offense,  circumstances  are  specified  as  giving  rise  to  Federal 
jurisdiction,  Federal  jurisdiction  is  then  limited  to  those  circumstances.  It 
is  recommended  that  §  202  be  altered  so  that  there  would  be  a  requirement 
that  a  separate  sub-section  of  a  section  describing  an  offense  describe  the 
circumstances  giving  rise  to  Federal  jurisdiction,  in  the  absence  of  which 
no  Federal  jurisdiction  would  exist.  The  reason  for  the  recommendation  is 
that  it  requires  the  Congress  to  review,  in  detail,  any  extension  of  Federal 
jurisdiction  and  would  arrest  the  inadvertent  extension  of  Federal  jurisdiction 
through  failure  to  specify  a  jurisdictional  base. 

In  that  connection,  the  Association  notes  that  §  211  would  require  the 
Attorney  General  to  transmit  to  the  Congress  a  report  of  the  total  number  of 
prosecutions  within  each  jurisdictional  classification  commenced  during  the 
preceding  fiscal  year.  It  is  believed  by  the  drafters  that  this  provision  would 
adequately  inform  Congress  as  to  extension  of  Federal  jurisdiction  and  par- 
ticularly as  to  the  specific  nature  of  any  extension.  The  section,  however,  is 
thought  by  the  Association  to  be  inadequate  insofar  as  actually  providing  a 
vehicle  based  on  which  Congress  would  act  to  limit  the  extension  of  Federal 
jurisdiction.  The  section,  of  course,  would  itself  have  no  effect  whatever  in 
actually  limiting  jurisdiction. 

Certain  aspects  of  the  bill  represent  changes  which  are  thought  to  be  unde- 
sirable. For  example,  §  302(b),  defining  "knowingly,"  includes  within  the 
definition  a  person  "who  is  aware  of  a  high  probability  of  the  existence  of  facts 
or  who  intentionally  avoids  knowledge  of  their  existence."  Such  a  definition  of 
the  term  represents  a  complete  departure  from  past  definitions,  and  appears  to 
have  the  effect  of  presuming  a  defendant  to  know  the  facts  as  well  as  the  law. 
The  Association  believes  that  this  burden  should  not  be  imposed  on  the  ordinary 
citizen  in  the  absence  of  some  oflBcial  duty  to  ascertain  the  facts  and  act  thereon, 
as  for  example  where  government  oflBclals  are  accused  of  deliberate  avoidance 
of  responsibility.  Since  many  crimes  which  will  come  under  Federal  jurisdiction 
for  the  first  time  contain  "knowingly"  as  an  element  of  culpability,  the  Associa- 
tion recommends  the  deletion  of  this  phrase  from  the  definition. 

Sections  1103  and  1104,  relating  to  inciting  the  overthrow  of  the  government 
and  to  para-military  political  activities,  embrace  cases  where  a  State  or  local 
government  is  the  object  of  the  overthrow  or  activities.  Similarly,  sections  1321 
and  1322,  relating  to  bribery  and  corrupting  a  witness,  and  sections  1351  and 
1352,  relating  to  bribery  of  a  public  official,  would  apply  in  the  case  of  bribery 
of  a  State  official  or  of  corrupting  a  witness  in  a  State  proceeding,  if  the  United 
States  mail  or  a  facility  of  interstate  commerce  were  used.  These  offenses 
affect  the  State  in  a  very  important  and  direct  way  and  should  be  left  to  the 
States  to  prosecute,  even  though  it  is  conceded  that  use  of  the  mails  or  inter- 
state commerce  clearly  conferred  jurisdiction  upon  the  Federal  government. 
Although  some  provisions  of  existing  law  have  been  utilized  to  provide  Federal 
jurisdiction  over  the  planned  overthrow  of  a  State  or  local  government  (18 
U.S.C.  §  2385)  or  bribery  of  a  witness  in  a  state  proceeding  (18  U.S.C.  §  1952), 
the  Association  believes  that,  as  a  general  rule,  the  mails  or  commerce  juris- 
diction should  not  be  invoked  for  purposes  of  Federal  prosecution  of  offenses 
when  such  offenses  peculiarly  and  particularly  affect  State  interests,  and  there- 
fore recommends  that  State  and  local  governments  and  proceedings  be  ex- 
cluded from  the  coverage  of  these  sections. 

With  respect  to  offenses  against  the  person,  the  Association  recommends 
that  in  cases  where  jurisdiction  is  founded  upon  the  basis  that  the  offense  is 
committed  against  a  Federnl  public  servant,  additional  language  be  added,  such 
as  that  found  in  §  1621.  as  follows : 

"While  performing  his  oflUcial  duties  or  on  account  of  the  performance  of 
oflScial  duties  or  because  of  his  status  as  a  public  servant,  or  a  member  of  the 
immediate  family  of  such  a  Federal  public  .servant  on  account  of  the  latter's 
performance  of  his  official  duties  or  because  of  his  status  as  a  Federal  public 
servant." 

In  some  instances  this  language  was  omitted,  the  effect  of  which  would  be 
to  create  Federal  jurisdiction  over  an  offense  totally  unrelated  to  the  oflBcial 
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duties  of  the  Federal  employee.  Such  violations  of  law  have  always  been  and 
should  remain  strictly  within  the  province  of  State  law  enforcement. 

The  authorized  maximum  terms  of  imprisonment,  contained  in  §  2301, 
represent  increased  sentences  from  those  contained  in  S.  1.  This  is  felt  desir- 
able ;  however,  the  Association  also  feels  that  the  terms  are  not  properly 
integrated  into  the  Act.  The  Association  recommends,  therefore,  that  a  provision 
be  adde<l  to  the  effect  that  where  concurrent  State  jurisdiction  exists  over  a 
crime,  the  maximum  penalty  may  be  the  same  as  that  provided  under  State 
law.  The  language  of  such  a  provision  could  be  the  same  as  that  contained  in 
§  1881. 

Mr,  Israel.  Now,  rather  than  to  read  the  entire  report,  I  would  like 
to  capsulize  its  contents,  comment  on  them  to  some  extent  and  then  to 
respond  to  whatever  questions  you  may  have,  Senator,  or  that  any 
member  of  the  staff  may  have. 

The  original  intent  of  the  National  Association  of  Attorneys  Gen- 
eral was  to  respond  to  the  Brown  Commission  report  by  testimony 
before  this  committee.  You  may  recall  that  to  that  end.  Attorney 
General  Shevin  of  Florida,  Attorney  General  Miller  of  Virginia  and 
I  appeared  before  this  committee  to  testify  to  what  we  felt  to  be 
unwarranted  intrusions  of  Federal  jurisdiction  into  areas  tradition- 
ally reserved  to  the  States  in  the  investigation  and  prosecution  of 
crime. 

Each  of  us,  as  State  attorneys  general,  had  arrived  at  almost  the 
same  conclusions  independently,  namely  that  the  Brown  Commission 
report  had  represented  an  unwarranted  expansion  of  Federal  crimi- 
nal jurisdiction  at  the  expense  of  State  criminal  jurisdiction. 

That,  as  I  recall,  was  the  gist  of  our  testimony.  We  addressed  our- 
selves particularly  to  at  least  three  areas  in  the  Brown  Commission 
report  that  we  felt  deserved  further  attention  in  the  alleviation  of 
problems  arising  out  of  State-Federal  concurrent  jurisdiction  and  the 
potential  for  Federal  invasion  of  theretofore  State  activity. 

The  first  was  the  concept  of  "piggyback"  or  ancillary  Federal  juris- 
diction. Under  the  Brown  Commission  report  there  were  new  areas 
of  potential  abrasion  in  State-Federal  relations  because  of  an  increase 
in  concurrent  criminal  jurisdiction  under  the  piggyback  jurisdic- 
tional basis.  Taken  together  with  Federal  preemption,  a  difficult  posi- 
tion for  the  States  at  best  was  presented  by  the  report. 

After  our  initial  reaction  to  the  Brown  Commission  report,  we  were 
organized  as  an  ad  hoc  committee  to  present  further  testimony,  if  it 
was  needed,  and  to  study  developments  of  the  revision  and  recodifica- 
tion of  the  Federal  Code  as  they  took  place. 

The  next  event  was  the  publication  of  Senate  Bill  S.  1  early  this 
year,  and  very  promptly  thereafter,  S.  1400.  "We  had  a  number  of 
meetings  to  determine  if  S.  1  and  S.  1400  represented  an  improve- 
ment in  these  areas  over  the  Brown  Commission  report. 

We  find  that  the  proposed  bills  do  represent  a  significant  improve- 
ment. Both  of  them  eliminate  the  doctrine  of  exclusive  Federal  juris- 
diction, which  was  contained  in  the  Brown  Commission  report.  Each 
of  them  reaches  a  third  further  problem  that  the  Brown  Commission 
report  raised,  that  of  the  Federal  enclave  becoming  a  sanctuary  from 
the  application  of  State  Criminal  Codes, 

Now,  we  find  that  S.  1  does  not  go  as  far  as  S,  1400  in  resolving 
the  potential  for  conflict  in  the  in  the  Federal  enclave,  where  juris- 
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diction  is  exercised  by  the  Federal  Government  in  geographical  areas 
within  the  States,  and  where  Federal  jurisdiction  is  either  exclusive 
or  concurrent.  S.  1,  in  its  penal  scheme,  shifts  the  penalty  scale  down 
one  step  from  the  penalties  authorized  under  State  Law.  S.  1400, 
however,  does  match  the  applicable  Federal  penalty  to  the  applicable 
State  penalty. 

I  don't  believe  that  a  Federal  enclave  should  be  a  sanctuary.  I  be- 
lieve that  if  an  assimilated  State  crime  is  to  be  tried  on  a  military 
base,  for  example,  within  the  boundaries  of  a  State,  the  defendant 
should  be  subject  to  precisely  the  same  penalties  he  would  face  in  a 
State  prosecution.  That  is,  not  only  should  the  criminal  conduct  be 
assimilated  from  the  State's  jurisdiction  into  the  Federal  territory 
within  the  State's  territorial  jurisdiction,  so,  too,  should  the  public 
policy  of  the  State  as  to  the  proper  penalty  be  translated  into  the 
Federal  Territory  within  that  State. 

S.  1400  does  achieve  that  purpose. 

We  also  suggest  that  in  those  areas  where  the  Federal  Government 
exercises  such  piggyback  jurisdiction  as  is  provided  under  S.  1400, 
that  is,  where  a  traditionally  State-punished  offense  is  committed  in 
the  course  of  the  committing  of  some  other  Federal  offense  or  in  flight 
from  it,  or,  if  the  Congress  sees  fit  to  adopt  it,  where  the  compound 
rating  concept  as  suggested  in  S.  1  is  applied  here,  again,  the  penal- 
ties be  brought  into  match.  That  is  to  say,  if  the  Federal  Government 
undertakes  to  punish  criminal  misconduct  which  ordinarily  would 
have  been  punished  by  the  State,  it  should  apply  the  same  penalties 
as  the  State  would  to  that  conduct,  whatever  the  source  of  its  juris- 
diction. 

Senator  Hruska.  In  that  regard,  the  haven  to  which  you  refer  and 
the  sanctuaries,  what  consideration  was  given  to  Indian  lands,  Indian 
Territory  ? 

Mr.  Israel.  There  was  none  given.  I  think  that  our  attention  was 
primarily  directed  toward  ceded  land  for  military  purposes  and  the 
other  kinds  of  Federal  territories. 

Perhaps  it  might  have  been  better  for  us  to  have  added  one  of  the 
attorneys  general  from  a  western  State  to  the  number  of  our  com- 
mittee. 

Senator  Hrtjska.  It  is  a  serious  problem  in  many  parts  of  the  Na- 
tion, and  it  didn't  start  with  Wounded  Knee  by  any  means.  There  are 
treaties,  there  are  special  laws,  there  are  special  powers  given  to 
tribes  for  certain  purposes  and  we  are  going  to  try  to  reconcile  those 
with  the  general  criminal  code.  But  I  thought  if  you  had  given  it 
any  consideration,  I  would  like  to  have  the  benefit  of  your  particular 
views  on  it. 

Mr.  Israel.  I  am  sorry  to  say,  Senator,  that  we  did  not.  But  I 
would  be  pleased,  when  I  leave  this  hearing,  to  communicate  with  the 
National  Association  of  Attorneys  General  and  to  solicit  opinions  for 
the  committee  in  writing,  as  to  the  question  of  applicability  of  State 
offenses  and  State  punishments  to  offenses  committed  on  Indian  lands, 
under  Federal  jurisdiction. 

I  will  be  pleased  to  do  that  and  I  will  solicit  those  opinions. 

Senator  Hruska.  That  might  be  helpful.  Someone  from  that  area 
of  the  country,  the  West  and  Southwest,  an  ad  hoc  committee  for 
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that  purpose.  I  am  sure  the  various  attorneys  general  in  those  areas 
are  very  familiar  with  the  problem  and  would  be  happy  to  respond 
to  such  an  invitation. 

Mr.  Israel.  We  will  do  that. 

Mr.  Blakey.  In  that  connection,  would  you  have  a  comment  on 
whether  or  not  the  present  assimilated  crimes  statute  is  applicable  in 
Indian  country?  The  subcommittee  has  gotten  contradictory  state- 
ments on  that.  Some  people  tend  to  feel  the  assimilated  crimes  pro- 
vision of  Federal  law  does  apply  to  State-type  offenses  in  Indian 
country.  Some  of  the  Indian  people  have  indicated  that  it  does  not. 
So  when  you  ask  the  question  as  to  whether  it  should,  it  would  be 
very  helpful  to  us  if  you  also  got  an  answer  to  the  question  as  to 
whether  or  not  it  does  under  present  law. 

S.  1  would  make  it  applicable.  S.  1400  would  not  make  the  assimi- 
lated crimes  section  applicable  in  Indian  country.  So  if  you  are  con- 
cerned about  protective  havens,  there  is  a  potentiality,  under  S.  1400, 
that  Indian  country  could  become  havens  for  offenses  criminalized 
under  State  law  but  not  criminalized  under  the  general  Federal  Code. 

Mr.  Israel.  I  will  do  that.  I  will  ask  our  western  members,  or 
rather  those  members  who  have  an  Indian  interest,  to  express 
themselves  on  the  question  of  (1)  Whether  they  believe  the  Assimi- 
lated Crimes  Act  reaches  Indian  Territory  in  the  States,  and  (2)  if 
it  does  not,  should  it  ? 

We  have  some  other  suggestions  with  regard  to  the  initial  juris- 
dictional sections,  namely:  Sections  201  and  202  of  the  Code,  as 
proposed  in  S.  1400.  The  preliminary  implication  from  those  sec- 
tions is  that,  if  a  crime  is  defined  in  the  Federal  Criminal  Code, 
Federal  jurisdiction  attaches  in  any  case,  unless  specific  jurisdic- 
tional bases  are  set  forth  in  the  section  which  creates  and  defines 
the  crime. 

It  was  the  sense  of  the  attorneys  general  that  in  every  case  of 
a  section  of  the  Federal  Criminal  Code  which  defines  criminal 
conduct,  the  jurisdictional  base  ought  to  be  specified.  Federal 
criminal  jurisdiction  does  not  exist  generally,  it  always  exists 
specially. 

One  of  the  reasons  for  that  suggestion  is  our  observation  that 
section  211,  which  directs  the  attorney  general  of  the  United  States 
to  report  the  offenses  which  he  has  prosecuted  by  section  of  the 
code  and  by  jurisdictional  base  within  the  Code,  is  not  adequate 
to  report  to  the  Congress  the  activities  of  Federal  prosecutors  in 
concurrent  jurisdictional  areas. 

Mr.  Blakey.  I  wonder  in  that  connection,  if  you  would  comment 
on  Section  3-lOAl  of  S.  1,  which  deals  with  the  obligations  of  the 
Attorney  General  ? 

Mr.  Israel.  Yes.  I  have  examined  section  3-1  OAl  of  S.  1,  which 
would  require  the  Attorney  General  to  publish  binding  regulations 
on  all  Federal  public  servants — I  would  assume  this  includes  the 
U.S.  attorneys  as  well  as  members  of  the  FBI,  the  drug  people 
who  are  under  his  jurisdiction  and  Treasury  people  who  perform 
criminal  investigative  work — regarding  the  exercise  of  their  in- 
vestigative authority  and  prosecutive  discretion. 
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I  think  that  that  is  a  good  provision,  principally  because  it  re- 
quires the  Attorney  General  of  the  United  States  to  consult  with, 
among  others,  representatives  of  the  States  in  promulgating  what 
would  be  guidelines  to  the  exercise  of  investigative  authority  and 
prosecutorial  discretion. 

I  think  though,  that  that  section  ought  to  be  combined  with  a 
more  rigid  reporting  section.  I  think  that  Congress  should  re- 
quire that  the  report  break  out  those  totals  by  districts. 

Now,  I  say,  parenthetically,  I  have  been  advised  by  representa- 
tives of  the  U.S.  Department  of  Justice  that  their  computers  may 
not  yet  be  able  to  provide  the  breakouts  suggested  in  section  211. 
One  would  hope  with  the  sophistication  of  computer  technology, 
which  is  reasonably  expectable,  that  such  a  report  could  be  broken 
out  by  district  and  that  the  exercise  of  ancillary  jurisdiction  be 
specifically  pointed  out  and  identified,  further,  if  it  were  possible, 
it  could  indicate  the  exercise  of  Federal  jurisdiction  under  the  very 
broad  Federal  bases,  such  as  affecting  commerce,  and  such  as  prop- 
erty crimes  that  involve  property  of  the  States  perhaps,  or  property 
of  private  individuals,  acquired  under  Federal  grants. 

I  have  in  mind,  for  example,  the  fact  that  the  office  of  the  at- 
torney general  of  the  State  of  Rhode  Island  has  acquired  some 
very  valuable  property  under  grants  from  the  Law  Enforcement 
Assistance  Administration  of  the  U.S.  Department  of  Justice.  If 
some  thief  should  break  into  the  Providence  County  Courthouse  in 
the  State  of  Rhode  Island,  into  the  office  of  the  attorney  general 
of  the  State,  and  steal  a  typewriter  which  is  tagged  or  marked  as 
a  typewriter  which  was  bought  for  us  with  Federal  funds,  I  would 
find  my  own  office  subject  to  Federal  jurisdiction,  and  perhaps 
properly  so. 

But  what  we  wish  to  know  in  the  States  is  how  often  is  this  hap- 
pening, where  is  it  happening,  and  in  connection  with  what  offenses. 

So  that  I  tliink  that  section  211  requiring  the  reporting  of  the 
Attorney  General  to  the  Congress!  a  public  report  which  we  would 
have  access  to  in  the  States,  to  pick  out  those  areas  where  there 
had  been  this  exercise  of  concurrent  jurisdiction,  whether  ancillary 
jurisdiction,  or  within  the  very  broad  framework  of  the  affecting 
commerce  basis,  or  the  federally  financially  assisted  basis,  and,  per- 
haps, the  "in  interstate  commerce"  jurisdiction. 

I  don't  think  it  would  be  appropriate,  really,  to  leave  reporting 
requirements  to  the  discretion  of  the  Attorney  General  of  the 
United  States  to  publish  regulations,  because  the  directive  even  in 
S.  1  doesn't  specify  precisely  what  areas  he  is  to  regulate  by  his 
regulation. 

I  do  believe,  however,  that  if  the  Attorney  General  of  the  United 
States  in  good  faith  promulgates  the  kind  of  regulations  sought 
under  section  8-lOAl  of  Senate  bill  1  and  consults  with  the  appro- 
priate authority  equally  in  good  faith,  (and  there  is  no  reason  to 
expect  it  would  be  otherwise)  that  at  the  executive  level,  which  I 
addressed  when  I  appeared  to  testify  in  February  of  1972,  appro- 
priate resolutions  can  be  made  between  Federal  prosecutors  carry- 
ing out  their  executive  function  and  State  j)rosecutors  carrying  out 
their  executive  function. 
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Some  other  areas  I  would  like  to  toucli  on  very  briefly,  because 
they  were  brought  up  in  the  report  of  the  Attorney  General.  The 
first  is  on  the  question  of  the  overthrow  of  State  or  local  govern- 
ments. Some  of 'the  attorneys  general  felt,  and  it  was  a  very  broad 
consensus,  that  this  was  an  area  in  which  Federal  jurisdiction  was 
unwanted  or  unwarranted  and  should  not  be  expanded  if  exercised 
at  all. 

Furthermore,  others  of  them  felt,  and  it  was  the  general  consen- 
sus, that  the  bribery  or  corruption  of  State  and  local  pulDlic  officials 
was  an  area  in  which  the  Federal  criminal  intervention  was  un- 
wanted, unwelcome,  and  unwarranted,  if  exercised  at  all.  It  is  an 
area  that  should  not  under  any  circmnstances  have  been  expanded. 

We  also  felt  that  where  the  exercise  of  Federal  jusdiction  de- 
pended on  the  nature  of  tlie  Federal  office  held  by  the  victim  of  the 
crim.e,  that  jurisdiction  should  be  limited  to  those  crimes  which  are 
committed  as  a  consequence  of  his  office,  either  in  the  form  of  an 
assassination,  or  in  the  course  of  his  performance  of  the  Federal 
duty. 

Mr.  Blakey.  Mr.  Israel,  the  subcommittee  has  at  least  two  models 
of  drafting  techniques  that  might  reach  the  result  that  you  are  aim- 
ing at.  One  is  the  one  you  are  suggesting;  that  is,  that  there  be  a 
jurisdictional  limit  on  what  the  Government  can  do  and  it  would 
apply,  obviously,  in  all  cases,  good  and  bad. 

The  alternative  might  be  to  allow  the  jurisdiction  to  exist  but 
restrict  its  exercise  by  the  regulation  through  prosecutive  discretion. 

Let  me  raise  with  you  these  problems  and  ask  you  to  comment. 
Assuming  the  subcommittee  would  not  permit  bribery  of  local 
officials  to  be  a  Federal  offense,  how  could  the  Federal  Government 
reach  those  few  in  number,  but  terribly  important  cases,  where  the 
corruption  in  the  State  through  organized  crime  or  even  just  simple 
political  corruption,  would  prevent  the  city  and  State  agencies  from 
taking  adequate  response?  What  remedy  is  available  to  a  citizen 
of  a  State  where  his  own  governmental  processes  are  corrupted 
through  bribery?  Shouldn't  he  be  able  to  look  to  the  Federal  Gov- 
ernment to  handle  those  cases  in  those  extraordinar}^  situations 
where  they  exist,  and  couldn't  we  limit^,  perhaps,  the  abuse  of  Fed- 
eral investigations  routinely  into  State  bribery,  by  limiting  prose- 
cutorial discretion? 

Mr.  Israel.  I  have  two  suggestions.  As  you  know,  the  Constitu- 
tion of  the  United  States  assures  that  each  of  the  States  will  have 
a  republican  foj-m  of  government.  Generally  speaking,  as  I  under- 
stand constitutional  law,  (I  can't  give  you  a  citation,  although  I 
think  there  may  be  one  involving  the  State  of  Rhode  Island  itself, 
Luther  vs.  Borden)  courts  have  held  that  in  spite  of  that  ringing 
assurance  in  the  Constitution  of  the  United  States,  this  passage  is 
unenforceable  by  the  courts. 

It  may  well  be  that  the  corruption  of  State  or  local  government, 
like  the  assurance  that  it  will  always  be  in  republican  form,  is  one 
that  might  not  be  subject  to  Federal  assurance  or  Federal  enforce- 
ment. 

The  other  alternative  that  I  suggest  is  a  look  at  some  of  the  en- 
forcement provisions  of  Civil  Rights  Acts  pertaining  to  voting.  It 
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may  be  that  kind  of  activity  is  appropriate  if  there  is  a  genuine 
overriding  Federal  interest  in  corruption  of  State  and  local  govern- 
ment. If  the  same  Federal  interest  exists  as  Federal  interest  in  free 
elections,  the  use  of  Federal  voting  referees  might  be  the  kind  of 
precedential  statutory  activity  the  subcommittee  might  look  at. 

The  other  point  is  that  if  the  exercise  of  jurisdiction  is  left  to 
regulation,  once  again  3-lOAl  does  not  specifically  invite  regulatory 
activity  along  that  line. 

I  know  that  some  regulation  is  mandated,  but  3-lOAl  of  Senate 
bill  1  does  not  invite  tliat  kind  of  regulatory  activity  by  the  At- 
torney General  of  the  United  States.  Whether  he  would  respond 
to  the  invitation  or  not,  I  don't  know.  Whether  it  is  even  ap- 
propriate to  mandate  it,  I  don't  know.  I  am  very  chary,  as  I 
was  in  February  of  1972.  of  regulation  guiding  the  exercise  of  so 
clearly  historically  tradition  of  Executive  discretion. 

But  I  would  like  to  communicate  on  the  question  of  these  anti- 
corruption  offenses  within  the  States.  I  would  like  to  discuss  that 
matter  further  with  you  in  writing  because  I  am  thinking  as  I  sit 
here  of  some  of  the  questions  that  you  raised  in  that  regard. 

]Mr.  Blakey.  Thank  you.  I 

Senator  Hruska.  I  might  add  to  the  question  and  comment  of 
Mr.  Blakey.  There  was  considerable  discussion  in  the  Commission 
on  the  matter  of  bribery  of  the  State  official  or  officials,  and  sub- 
jecting it  to  Federal  jurisdiction.  There  had  been  well-documented 
and  well-demonstrated  instances  of  entire  municipalities  where  the 
corruption  was  so  pervasive  as  to  make  it  totally  impossible  to  get 
at  that  corruption  and  that  state  of  affairs  by  local  authorities. 
The  police,  the  investigators,  the  district  attorneys  or  county  at- 
torneys, the  prosecutors,  the  judges,  the  judges'  staffs,  and  in  many 
cases,  actual  jury  tampering  to  a  point  where  it  was  totally  im- 
possible for  even  the  filing  or  preferring  of  charges,  let  alone  trying 
them. 

Now  then,  we  very  much  dislike  to  think  when  that  was  clearly 
demonstrable  in  a  nation  of  230  million  people,  a  big  majestic  and 
very  resourceful  governmental  organization,  that  it  could  say,  well, 
too  bad.  we  can't  do  anything  about  it.  We  Avere  not  just  about  ready 
to  fold  up  and  depart  the  premises  without  making  a  try. 

That  was  the  background.  I  know  it  gets  into  the  business  of 
what  is  a  republican  form  of  government.  There  isn't  any  govern- 
ment in  those  circumstances— republican  or  democrat  or  socialistic 
or  any  other  kind.  There  it  is.  And  we  try  to  deal  with  that  situa- 
tion. 

Of  course,  the  States  by  the  Constitution  have  jurisdiction,  but 
what  happens  \d\en  it  is  usurped?  What  happens  when  that  juris- 
diction is  totally  destroyed?  Are  we  to  suffer  that  concert  to  stay 
there?  We  decided — no,  we  are  going  to  try  to  find  a  basis  upon 
whicli  to  do  it. 

I  do  believe  we  can  have  enough  confidence  and  faith  in  the  re- 
straint of  the  Federal  Government  not  to  exploit  or  take  advantage 
of  that  jurisdiction  given  where  there  is  an}'  reasonable  showing  that 
local  autliorities  can  take  care  of  it.  So  it  is  against  that  kind  of 
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background,  as  j'oii  may  know  from  your  reading  of  the  hearings, 
that  we  proceeded  in  that  way. 

It  was  not  a  reaching  out  and  grasping  for  general  jurisdiction. 
It  was  to  meet  that  kind  of  situation. 

Mr.  Israel.  I  appreciate  that,  Senator,  and  I  would  hope  that  the 
Congress  of  the  United  States,  and  commissions  which  draft  pro- 
posed codes  and  this  subcommittee  staff,  would  recognize  that  the 
situation  to  which  you  have  adverted.  Senator,  is  an  extraordinary 
exception,  we  hope,  and  fervently  pray,  and  calls  for  extraordinary 
and  exceptional  legislation.  It  ought  not  to  be  treated  as  a  routine 
matter  in  the  code. 

I  think  that  is  the  tenor  of  our  objection  to  such  treatment  in  the 
code,  its  being  regarded  as  a  routine  kind  of  offense.  We  would  hope 
that  in  those  instances,  where  corruption  is  so  deep  seated  as  to 
render  ineffective  any  kind  of  honest  local  government,  it  be  recog- 
nized as  a  rare  exception  in  American  life  and  be  treated  as  such. 

Senator  Hruska.  We  hope  so,  too,  of  course.  We  are  all  aware  that 
a  lot  of  it  comes  in  organized  crime,  and  it  is  in  that  area,  and  the 
chairman  of  this  subcommittee.  Senator  McClellan,  is  an  expert  in 
that  field,  because  he  held  many  hearings  in  depth  on  that  subject, 
and  that  is  from  where  we  proceed. 

Mr.  Israel.  Thank  you  very  much,  Senator. 

That  concludes  the  remarks  I  had  prepared  lor  presentation  today. 

Senator  Hruska.  ]Mr.  Lefcoe,  have  you  something  to  supplement 
that  testimony  with? 

]Mr.  Lkfcoe.  Senator.  I  would  only  add  that  I  would  underline  what 
Attorney  General  Israel  has  said  by  saying  that  our  concern  as  State 
law  enforcement  officials  is  to  prevent  a  needless  expansion  of  Fed- 
eral jurisdiction  and  needless  Federal/State  conflicts. 

We  recognize  there  must  be  concurrent  jurisdiction  in  some  areas, 
and  we  note  with  approval  that,  under  the  new  proposals,  Federal 
prosecution  will  not  be  a  bar  to  prosecution  by  our  State  officials. 
But  we  foresee  the  possibility,  as  mentioned  in  Attorney  General's 
Israel's  written  statement,  that  cases  like  Ashe  v.  Sivenson  and 
Waller  v.  Florida  may  sometime  result  in  a  constitutional  bar  to 
prosecution  by  State  officials,  so  we  are  much  interested  in  a  limita- 
tion on  Federal  jurisdiction  and  a  conscious  one.  And  the  proposal 
that  Mr.  Blakey  mentioned  about  regulations  on  prosecutorial  discre- 
tion, insofar  as  it  concerns  Federal  prosecutors,  may  not  be  a  bad 
idea  from  the  standpoint  of  the  States. 

Personally,  and  I  don't  speak  for  the  association  here,  it  is  person- 
ally unappealing  to  mo  that  a  prosecutorial  discretion  that  has  tra- 
ditionally been  untramj^eled  would  be  infringed,  but  that  would  be 
for  the  Congress  to  decide. 

Our  position  is  that  if  you  promulgate  regulations  on  prosecutorial 
discretion  and  the  U.S.  Attorney  exceeds  his  regulation,  there  is  still 
nothino-  we  can  do  about  it.  What  we  are  interested  in  is  a  strict 
limitation  on  Federal  jurisdiction  in  these  areas  where  there  may 
be  these  potential  needless  conflicts. 

As  Mr.  Blakey  said,  if  the  Congress  chooses  to  impose  regula- 
tions on  the  U.S.  attorneys  in  addition  to  that,  then  that  is  cer- 
tainl}'  satisfactory  to  us. 
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Let  me  conclude  by  saying  with  reference  to  the  situation  that 
you  just  mentioned,  Senator  Ilruska,  about  a  corrupt  local  gov- 
ernment: As  General  Miller  testified  here  in  1972,  we  would  hope 
til  at  these  matters  ought  to  be  considered  within  the  purview  of 
State  law  enforcement  and  that  the  State  ought  to  take  the  re- 
sponsibility of  passing  laws  enabling  the  attorneys  general  of  the 
various  States  to  investigate  and  prosecute. 

Mr.  Blakey.  Has  Virginia  done  that  jet  ? 

JNIr.  Lefcoe.  The  Attorney  General  of  Virginia  does  not  have  spe- 
cific prosecutorial  responsibility;  no. 

Mr.  Blakey.  Has  he  asked  for  it  in  the  organized  crime  area  ? 

Mr.  Lefcoe.  No,  sir,  he  has  not. 

Now,  I  might  also  add,  and  again  I  think  General  Israel's  sugges- 
tion is  a  good  one.  that  if  reserve  authority  in  Federal  hands  is  de- 
sirable, that  it  ought  to  be  the  subject  of  a  separate  bill,  rather  than 
part  of  the  entire  Federal  Criminal  Code  revision. 

Thank  you,  Senator. 

Senator  Hruska.  Have  you  any  questions,  Mr.  Blakey  ? 

Mr.  Blakey.  No  further  questions.  I  will  communicate  witli  Attor- 
ney General  Israel  by  letter  on  one  or  two  minor  points,  as  well  as 
the  broad  philosophical  questions. 

Mr.  Israel.  Thank  you  very  much. 

Senator  Hruska.  Thank  you  very  much. 

Mr.  Lefcoe.  Thank  you.  Senator. 

Senator  Hruska.  1  hope  your  meetings  in  St.  Louis  were  fruitful 
and  successful.  Had  you  been  tliere? 

Mr.  Israel.  Yes,  I  was.  It  is  always  a  great  pleasure  for  me  to 
travel  through  other  sections  of  this  great  land  and  this  was  one  of 
my  first  visits  to  the  Midwest.  I  enjoyed  myself  very,  very  much. 

Senator  Hrhska.  It  is  not  to  be  wondered,  then,  that  you  didn't 
consider  Indian  lands,  is  it?  If  that  is  your  first  visit  to  the  Middle 
West. 

Thank  you  both  for  coming. 

Our  next  witness  is  Peter  Fishbein,  National  Association  of 
Theatre  Owners  of  New  York. 

STATEMENT  OF  PETEE  M.  PISHBEIN,  GENEEAL  COUNSEL, 
NATIONAL  ASSOCIATION  OF  THEATEE  OV/NEES,  NEW  YOEK  CITY; 
ACCOMPANIED  BY  MAEIAN  FEANK 

Mr.  Fishbein.  Thank  you. 

I  can't  help  but  comment  the  Midwest  is  not  exclusive  to  having 
Indian  reservations.  We  have  a  number  in  the  State  of  New  York. 
I  think  they  are  probably  spread  widely  throughout  the  country. 

Senator  Hruska,  That  is  right. 

Would  you  identify  your  associate  for  the  record. 

Mr.  Fishbein.  My  associate  is  Miss  Marian  Frank,  who  is  one  of 
my  colleagues. 

Mr.  Chainnan  and  members  of  the  subcommittee : 

My  name  is  Peter  M.  Fishbein,  and  I  am  general  counsel  of  the 
National  Association  of  Theatre  Owners — NATO.  I  am  a  member  of 
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the  l^ew  York  City  law  firm  of  Kaye,  Scholer,  Fierman,  Hays,  and 
Handler. 

NATO  is  a  trade  association  which  represents  the  interests  of 
the  organized  motion  picture  theaters  of  the  United  States.  The 
industry  consists  of  over  14,000  theaters  representing  a  capital  invest- 
ment of  over  $7  billion,  and  employing  over  250,000  people.  It  in- 
cludes all  tyi^es  of  operations — ^large  and  small  theaters,  downtown 
theaters,  suburban  and  neighborhood  theaters,  drive-in  theaters, 
sliopping  center  and  multiscreen  theaters — located  throughout  the 
Nation  in  conununities  of  every  size. 

The  association  itself  functions  on  behalf  of  its  members  in  all 
those  areas  which  are  customarily  deemed  appropriate  to  a  national 
trade  association:  the  improvement  of  trade  conditions,  the  provi- 
sion of  technical  counsel  to  members,  the  administration  of  an  annual 
convention  and  sundry  related  activities.  It  has  41  State  and  regional 
units  which  are  component  parts  of  the  national  organization. 

NATO  strongly  opposes  the  enactment  of  either  section  2-9F5  of 
S.  1  or  section  1851  of  S.  1400,  on  the  following  grounds: 

1.  The  bills  are  clearly  unconstitutional,  in  violation  of  the  free 
speech  clause  of  the  first  amendment  under  existing  standards  de- 
veloped by  the  U.S.  Supreme  Court  in  such  cases  as  Roth  v.  United 
States,  354  U.S.  476,  1957;  Manual  Enterprises  v.  Day,  370  U.S.  478, 
1962;  Memoirs  v.  Massachusetts,  383  U.S.  413,  1966;  and  Redrup  v. 
Neio  York,  386  U.S.  767,  1967.  _ 

2.  There  are  presently  pending  before  the  Supreme  Court  eight 
cases  which  raise  various  issues  concerning  the  constitutional  protec- 
tion of  allegedly  obscene  material,  and  decisions  in  these  cases  could 
materially  affect  the  constitutionality  of  these  bills.  Indeed,  there  is 
a  good  chance  that  they  will  raise  new  grounds  for  holding  the  bills 
unconstitutional.  Therefore,  it  does  not  seem  prudent  for  this  sub- 
committee to  act  on  the  obscenity  provisions  until  the  Supreme 
Court  has  adjucated  the  pending  cases  and  the  subcommittee,  its 
staff  and  interested  parties  have  an  opportunity  to  analyze  and  com- 
ment upon  the  Court  decisions. 

3.  The  proposed  bills,  far  from  clarifying  the  law  in  this  area, 
w^ould  create  more  confusion  and  uncertainty  than  presently  exist. 
By  deviating  from  tiie  current  judicial  standards  for  testing  first 
amendment  protection,  the  bills  will  create  uncertainty  as  to  whether 
they  are  constitutional.  By  adding  new  standards  which  are  as  un- 
clear and  uncertain  as  existing  judicial  standards,  but  which  do  not 
have  the  clarifying  patina  of  years  of  judicial  interpretation  and 
application,  these  bills  will  likewise  create  uncertainty  as  to  what 
material  is  prohibited  by  them.  It  would  take  years  of  future  court 
decisions  to  bring  the  law  even  to  the  limited  state  of  clarity  which 
now  exists. 

4.  Aside  from  constitutionality,  as  a  matter  of  legislative  policy, 
NATO  considers  it  unwise  and  unnecessary  to  enact  Federal  legisla- 
tion attempting  to  exercise  detailed  control  over  the  personal  tastes 
of  citizens.  Many  studies,  including  the  President's  Commission  on 
Obscenity  and  Pornography,  commission  reports  and  judicial  de- 
cisions have  recognized  that,   while   there   are   strong   government 
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interests  in  protectino-  cliildren  and  proliibitin<z  the,  foistino-  of 
offensive  material  on  unwilling  adultsi,  there  is  no  legitimate  gov- 
ernment interest  in  trying  to  regulate  the  material  which  adults 
determine  for  themselves  that  they  or  their  children  should  read 
or  view.  Thus  there  is  no  justification  in  this  area  for  the  govern- 
ment getting  itself  into  the  morass  of  trying  to  define  and  enforce 
matters  of  taste  and  conscience. 

The  motion  picture  industry  has  voluntarily  developed  over  the 
i:)ast  5  years  a  comprehensive  and  effective  rating  system  which 
categorizes  pictures  by  content.  This  rating  system,  combined  with 
the  nature  of  motion  picture  exhibition  in  theaters  w^here  access  is 
tightly  controlled,  effectively  prevents  children  from  access  to  offen- 
sive materials,  gives  parents  clear  warning  as  to  the  content  of  a 
picture  so  they  may  determine  for  themselves  whether  their  children 
should  see  it,  and  protects  those  who  do  not  wish  to  see  such  material 
fi'om  being  exposed  to  it. 

Since  this  voluntary  rating  system  already  meets  the  only  legiti- 
mate interest  of  government  in  this  area,  there  is  no  need,  and 
indeed  it  would  create  great  harm,  if  Congress  attempted  to  go  fur- 
ther by  legislation  and  injected  government  control  into  this  highly 
sensitive  area  of  individual  privacy  and  self-determination.  Further- 
more, the  plethoria  of  Federal,  State  and  city  obscenity  legislation 
already  on  the  books  seems  more  than  sufficient. 

Senator,  I  would  like  to  go  into  each  of  these  reasons.  I  think 
the  first  three  the  committee  has  already  received  information  on 
and  I  will  be  brief  as  to  those.  The  fourth  reason,  wliich  particularly 
relates  to  the  motion  picture  industry,  I  would  like  to  explain  in 
somewhat  more  detail. 

One,  both  bills  are  clearly  unconstitutional  under  existing  Supreme 
Court  decisions. 

Communication,  including  the  showing  of  motion  pictures,  is 
protected  by  the  first  amendment  unless  it  is  obscene.  The  Federal 
courts  have  struggled  with  the  definition  of  obscenity  at  least  since 
1879  when  the  District  Court  for  the  Southern  District  of  New  York 
decided  United  States  v.  Bennett,  16  Blachford  338,  S.D.N. Y.  1879 ; 
and  starting  in  1957  with  Roth  v.  United  States^  the  Supreme  Court 
has  developed  and  refined  a  compreliensive  test  wdiich  was  enunciated 
by  Justiice  Brennan  in  Memoirs  v.  Massachusetts. 

Mr.  Blakey.  There  is  some  dispute  as  to  whether  all  that  is  set 
out  in  Memoirs  is  a  binding  test,  isn't  there  ? 

Mr.  FiSHBEiN.  I  didn't  hear  the  question. 

Mr.  Blakey.  There  is  some  dispute  as  to  whether  all  of  the  test 
is  set  out  in  the  plurality  opinion. 

Mr.  FisiiBEiN.  I  understand  that.  Particularly  as  to  requiring 
the  material  be  utterly  without  redeeming  social   value. 

Mr.  Blakey.  The  only  point  I  am  raising,  there  is  dispute? 

Mr.  FiSHBEiN.  Yes ;  I  say  that. 

Mr.  Blakey.  I  take  it  your  position  is  that  falls  within  the 
Constitution  ? 

Mr.  FisHBEiN.  Our  position  is,  I  think  in  reading  the  whole  series 
of   the   cases,   starting   with  Roth^   and   x^articularly   some   of   the 


^  Roth  V.   United  States,  354  U.S.  476    (1957). 
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later  cases,  siicli  as  Redruf^  and  even  counting  noses  as  to  those 
Justices  who  personally  joined  the  plurality  opinion  in  Memoirs^ 
and  those  who  have  even  gone  further,  makes  it  clear  to  us  that  is 
a  constitutional  standard. 

"We  say,  in  addition,  it  seems  a  folly,  even  if  there  is  a  dispute, 
for  this  Congress  to  go  ahead  and  pass  out  obscenity  legislation 
which  does  not  include  that  standard,  where  at  best  there  is  a  strong 
possibility  that  the  Court  would  hold  such  legislation  unconstitu- 
tional, because  it  could  well— we  say  it  is  clear,  the  standard  is  clear, 
certainly  if  there  is  serious  chance  of  it,  and  to  go  through  all  parts 
of  this  legislation  to  ultimately  have  it  declared  unconstitutional,  not 
only  seems  a  wasted  effort  to  us — and  I  will  get  to  our  point  in  a 
lot  of  our  testimony — one  of  the  main  objections  to  this  bill,  it  would 
create  a  lengthy  period  of  great  uncertainty. 

There  are  a  lot  of  people  in  our  industry  who  honestly  want  to 
conform  with  the  law  and  the  Constitution  and  are  troubled  by  the 
uncertainty  and  the  lack  of  clear  guidance.  Nobody  has  suggested 
tliat  the  existing  laws  developed  by  the  Supreme  Court  have  crystal 
clarity.  And  I  think  in  the  drafting  of  these  two  bills,  much  effort 
that  has  been  put  into  it  makes  clarity  impossible,  when  you  are 
dealing  in  this  area  of  personal  conscience  and  personal  taste. 

But  what  these  bills  would  do,  by  raising  serious  constitutional 
questions,  by  changing  somewhat  the  language  the  courts  have  de- 
veloped, would  create  an  awful  lot  more  uncertainty  than  exists 
now  and  what  we  would  be  in  for  if  they  pass  is,  really,  years  of 
new^  court  development  before  we  got  back  to  the  limited  clarity 
M'liere  we  are  now. 

I  think  this  is  the  perfect  example.  Who  would  know  until  it  got 
to  the  Supreme  Court  and  got  decided,  whether  in  fact  redeeming 
social  value  is  required  by  the  Constitution? 

Mr.  Blakey.  Of  course,  if  it  is  not  required  by  the  Constitution, 
and  if  the  Congress  x^ut  it  in  b}*  statute,  it  would  then  be  required  by 
Statute. 

Mr.  FiSHBEix.  Certainly  required  in  Federal  legislation. 

Mr.  Blakey.  And  thus  the  Congress  would  not  have  reached  the 
kind  of  conduct  that  it  could  have  reached. 

Mr.  FisHBEix.  That  is  right.  On  the  other  hand,  of  course,  if 
Congress  outlaws  material  that  has  redeeming  social  value,  and  the 
Constitution  prohibits  that,  then  I  assume  the  Court  will  throw  out 
the  entire  legislation. 

Mr.  Blakey.  Except  it  will  have  to  go  back  to  the  drawing 
boards. 

]SIr.  FisHBEiN.  That  is  right.  My  point  is,  Mr.  Blakey,  we  have 
probably  4  or  5  or  6  years  before  going  to  the  Supreme  Court  and 
perhaps  going  to  the  drawing  board,  in  which  nobody  who  is  trying 
to  live  within  the  law  would  know  what  the  standards  are. 

As  to  the  specifics  of  the  two  bills,  first  I  will  refer  to  section 
2-9F5  of  the  S.  1.  In  subparagraph  (e)  (2)  (i),  the  test  is  enunciated 
as  a  "shameful  or  morbid  interest,"  rather  than  the  language  I  refer 
to  from  the  Memoirs  book,  which  is  "prurient."  Of  course,  a  shameful 


^Redrup  v.  New  York,  386  U.S.  767    (1967). 
■'Memoirs  v.  Massachusetts,  383  U.S.  413  (1966). 
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and  morbid  interest  lias  been  discussed  in  some  of  the  language  in 
relation  to  purient  interest.  It  is  very  difficult  for  us  to  tell  whether 
the  intention  of  this  subsection  is  simply  to  carry  over  the  test 
developed  by  the  Supreme  as  to  prurient  interest  or  to  modify  it 
somewhat. 

We  assume  it  is  to  be  modified  somewhat  because  the  specific 
language  of  the  "prurient  interest"  test  was  not  used. 

That  subsection  also  adds  categories  of  ofTensive  matters  which 
had  never  been  considered  by  the  Court  to  be  within  the  categories!, 
such  as  sadomasochistic  and  violent  behavior.  This  raises  the  kinds 
of  problems  of  uncertainty  and  difficulty  with  the  bill  that  I  re- 
ferred to  just  a  few  minutes  ago.  It  seems  to  us  at  best,  prurient 
interest  is  clearly  a  constitutional  standard.  It  is  best  the  Court 
would  interpret  ''shameful  and  morbid"  as  being  the  same  thing  as 
"prurient  interest,"  and  all  we  would  have  is  that  period  of  uncer- 
tainty before  we  did  have  it.  At  worst,  it  would  say  it  means  some-  ^ 
thing  else  and,  in  effect,  Congress  would  be  attempting  to  legislate  " 
in  the  area  of  constitutional  standards,  wliere  the  judiciary  has  the 
ultimate  authority,  not  the  Congress,  and  would  declare  the  bill 
unconstitutional. 

In  the  meantime,  while  this  process  was  going  on,  nobody  would 
know  just  what  the  standard  is.  The  same  thing  applies  to  sub- 
paragraph (e)  (2)  (ii),  in  which  instead  of  the  traditional  language 
of  "patently  oli'ensive,"  the  bill  substitutes  language  material  that 
"exceeds  the  candor  permissible." 

Again,  we  don't  know  if  this  is  intended  to  be  the  same  state  of 
offenses  or  whether  it  is  supposed  to  be  something  different.  Pre- 
sumably, that  would  have  to  be  adjudicated  by  the  Court,  and  if  it  Jj 
was  something  different,  they  would  have  to  decide  whether  that  ~ 
violated  the  constitutional  standard  or  not,  and  we  would  have  all 
of  that  uncertainty  while  this  was  going  on.  M 

We  make  reference  to  the  third  constitutional  standard  we  think  M 
is  required  under  existing  law  that  material  to  be  obscene  must  be  ^ 
utterly  without  redeeming  social  value.  And,  of  course,  S.  1  com- 
pletely eliminates  that  provision. 

As  I  said  in  answer  to  the  question  of  Mr.  Blakey,  it  is  our  opinion 
that  that  is  clearly  a  constitutional  standard,  and  at  the  very  mini- 
mum passing  a  bill  without  that  raises  very  serious  likelihood  that 
it  will  be  declared  unconstitutional  and  in  the  intervening  period, 
how  is  anyone  to  know  how  to  regulate  their  conduct? 

Finally,  this  section  contains  no  requirements  of  scienter,  which 
we  believe  makes  it  unconstitutional  under  Sinith  v.  Calif oniia} 

Now,  as  to  section  1851  of  S.  14-00,  that,  it  seems  to  us,  is  much 
further  away  from  the  constitutional  standard  than  even  S.  1.  It 
contains  no  requirement  that  something  be  utterly  without  redeem- 
ing social  value;  it  has  no  reference  to  the  requirement  the  material 
be  patently  ofl'ensive. 

Mr.  Blaxey.  Do  you  have  an  attachment  of  the  bill  before  you  ? 

Mr.  FisHBEiN.  Yes,  I  do. 

Mr.  Blakey.  Could  I  refer  you  to  the  language  of  the  bill 
appearing  on  line  31.  It  seems  that  obscene  material  includes 


^Htnith  V.  California,  361  U.S.  147  (1959). 
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Mr.  FisHBEix.  Yes. 

Mr.  Blaket.  The  general  definitions  in  the  bill  indicate  that 
"includes,"  means  "includes  but  not  limited  to."  On  that  assumption, 
obscene  material  would  be  defined  by  the  normal  constitutional  rules, 
Roth:^  et'al.  and  "A"  through  "D"  would  be  illustrations  rather 
than  the  limiting  definitions. 

Mr.  FisHBEiN.  Well,  I  was  certainly  aware  of  the  word  "include," 
Jilr.  Blakey.  I  read  that  legislation.  "What  it  means,  while  other 
material  may  be  obscene  and  therefore  unlawful  under  other  Federal 
statutes,  under  this  Federal  statute,  material  which  comes  under 
subdivisions  A,  B,  C,  or  D,  and  is  not  excluded  by  the  "unless"" 
clause,  is  outlawed.  That  means  material  could  be  held  illegal  under 
this,  even  though  it  is  perfectly  acceptable  to  common  community 
behavior. 

It  is  not  "patently  offensive."  And  we  say  that  is  clearly  uncon- 
stitutional because  I  think  we  know  the  "patently  ofi^ensive"  standard 
is  part  of  the  constitutional  standard. 

Mr.  Blakey.  Wiich  case  holds  that?  Manual  Enterprises  was  not 
a  majority  opinion. 

Mr.  FisiiBEiN.  I  think,  as  I  say,  and  it  is  clearly  written  out  in  the 
plurality  Memoirs^  that  there  are  other  justices  who  indicated  they 
would  go  even  further.  That  seems  to  have  been  affirmed  and  cer- 
tainly by  implication  in  Redrup.  I  understand  the  argument  "with- 
out redeeming  social  value."  I  think  less  of  that  argument  in  relation 
to  "patently  offensive."  I  know,  of  course,  S.  1  has  at  least  some 
standard  in  it  that  is  closely  related  to  "patently  offensive."  It  is  not 
the  same. 

The  other  problem  that  section  1851  seems  to  raise,  as  far  as  the 
constitutionality,  is  the  change  in  the  standard  relating  to  "prurient 
interest  in  the  dominant  theme."  As  we  understand  the  Court  to 
have  developed  it,  the  dominant  theme  of  the  material  taken  as  a 
whole  must  appeal  to  a  prurient  interest  in  sex. 

Under  this  bill,  if  something  comes  within  specific  definitions  of 
the  subdivisions,  it  is  illegal  unless  it  is  not  included  primarily  to 
stimulate  prurient  interest. 

I  assume  the  difference  in  language  and  approach  of  that  from 
the  judiciary  standard  is  no  accident,  and  that  would  cover  material 
not  covered  by  the  prurient  interest  test  as  it  has  been  enunciated  by 
the  Court.  We  believe  tliat  raises  very  serious  questions  as  to  its 
constitutionality. 

The  second  point  which  I  touch  on  briefly,  because  I  am  sure  this 
subcommittee  and  staff  is  familiar  with  it  in  the  cases  now  pending 
before  the  U.S.  Supreme  Court,  I  guess  we  all  expect  to  be  decided 
before  the  end  of  this  term,  meaning  the  next  couple  of  weeks. 

Mr.  Blakey.  I  suspect  everybody  seems  to  expect  it  will  be  totally 
decided  from  his  point  of  view. 

Mr.  FisHBEix.  The  only  comment  I  was  going  to  make  was  that 
certainly  it  seems  wise  to  wait.  It  is  not  a  long  waiting  period.  I 
would  hope  we  would  have  an  opportunity  to  comment  when  those 
decisions  come  down.  We  think  they  will  be  decided  in  a  certain  way. 
I  tliink  you  are  quite  right,  the  others  probably  think  differently. 


^Roth  V.  United  States,  354  U.S.  476   (1937). 


6026 

I  am  sure  the  subcommittee  reco^iizes  the  issues  raised  in  those 
cases  and  if  they  are  decided  in  certain  ways,  will  clearly  make  this 
legislation  unconstitutional. 

As  to  the  lack  of  clarity  in  the  bill,  I  have  already  discussed 
probiems  of  uncertainty  as  to  whether  the  bill  is  constitutional.  I 
already  discussed  the  lack  of  certainty  as  to  whether  the  phrases 
that  are  in  these  two  bills,  which  are  somewhat  different  than  the 
phrases  in  judicial  language  we  would  intend  or  interpret  to  mean 
something  else  or  the  same,  or  how  they  are  being  interpreted. 

I  don't  know  if  these  bills  were  intended  to  bring  clarity  into 
the  area,  but  I  suggest  they  certainly  haven't.  Phrases  like  "shame- 
ful or  morbid  interest,"  or  ''i:)ennissible  candor,"  aren't  any  clearer 
or  perceptive  than  phrases  like  "prurient  interest*'  or  ''patently 
offensive." 

As  to  section  1851,  it  is  true  that  the  definitions  in  subsections 
(A),  (B),  (C),  and  (D),  are  fairly  clear  but,  of  course,  in  order 
to  even  have  a  semblance  of  constitutionality.  Those  tests  are  to  us 
just  as  unclear  and  uncertain  as  anything  in  the  existing  law. 

Inquiries  as  to  whether  material  constitutes  a  minor  portion  of 
a  whole  product,  whether  it  is  reasonably  necessary  and  appropriate 
to  the  integrity  of  the  product  as  a  whole  to  fulfill  an  artistic,  sci- 
entific, or  literary  purpose,  and  whether  it  is  included  primarily 
to  stimulate  prurient  iiiterest.  are  certainly  equally  as  vague  and 
as  uncertain  as  standards  that  have  been  developed  by  the  courts. 
And,  as  I  said  earlier,  we  don't  have  the  advantage  of  at  least 
having  the  overlay  of  judicial  explanation  that  has  developed  under 
the  existing  law. 

I  think  the  lesson  to  be  learned  from  the  drafting  of  these  two 
bills  is  that  in  this  sensitive  area,  it  is  impossible  to  define  material 
which  is  included  and  excluded  with  any  kind  of  certainty  or  clarity 
and  still  comply  with  the  first  amendmeiit. 

I  think  what  this  indicates  to  the  Congress  is,  it  is  an  area  the 
Congress  would  best  not  be  involved  in. 

Finally,  I  want  to  get  to  the  motion  picture  industiy  itself  and 
what  our  concept  is  of  what  would  be  a  meaningful,  effective  scheme 
that  ought  to  prevail  in  that  industry.  We  believe  there  are  con- 
siderations in  other  forms  of  communications,  but  I  will  limit  myself 
to  the  motion  picture  industry. 

We  believe,  as  I  said,  as  a  matter  of  policy,  the  Government, 
Federal  or  State  govermnent,  has  an  interest  in  insulating  children, 
not  adults,  when  certain  materials  may  be  offensive.  Certainly,  it 
has  an  interest  in  insulating  those  adults  who  do  not  wish  to  see 
this  kind  of  material,  to  be  exposed  to  it,  not  to  have  it  thrust  or 
foisted  on  them.  We  believe  those  interests  are  legitimate  interests 
which  should  be  as  vindicated. 

However,  if  they  are  vindicated,  we  see  no  significant  government 
interest  in  trying  to  tell  a  fully  mature  adult  what  materials  he  or 
she.  by  his  own  volition,  with  fore-knowledge,  what  to  do  or  not  do. 
We  agree  completely  with  an  editorial  which  appeared  recently 
in  the  Christian  Century,  May  2,  1973,  which  discussed  this  very 
issue  and  stated  as  follows : 

But  the  adult  is  a  decision-making  citizen.  He  or  she  must  have  full  access 
to  any  and  all  information.  The  only  rationale  for  government  censorship  of  a 
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film  or  book  is  that  its  presentation  involves  a  "clear  and  present  danger"  to 
the  State  and  its  people.  Otherwise,  a  democracy  must  rely  on  the  taste  of  the 
marketplace  to  determine  what  material  is  disseminated. 

By  no  stretch  of  the  imagination  has  anyone,  I  don't  think,  seri- 
ously suggested  or  established  that  mature  adults,  viewing  material 
which  they  want  to  view,  presents  a  clear  and  present  danger  to 
the  State  or  its  people.  There  have  been  many  studies  on  this. 
The  President's  Connnission  on  Obscenity  and  Pornography  went 
into  it  in  detail  and  rather  thoroughly,  and  others  as  well. 

I  think  the  clear  weight  of  any  kind  of  rational  scientific  view 
ijito  this  is  there  is  no  indication  the  type  of  material  which  would 
be  banned  to  adults  by  these  bills  leads  to  antisocial  behavior. 

With  that  conclusion,  we  agree  with  the  Christian  Century's 
same  conclusion,  when  they  said,  "We  will  continue  to  affirm  the 
principle  that  a  democracy  thrives  best  when  its  avenues  of  free 
speech  remain  uncensored." 

The  same  thought,  of  course,  was  enunciated  by  the  U.S.  Supreme 
Court  in  Stanley _  v.  Georgia,  394  U.S.  557  (1969),  w;hich  held  that  a 
man  sitting  in  his  own  home  had  a  constitutional  right  to  view  any 
material  if  he  wanted  to,  even  if  it  came  to  the  jurisdiction  definition 
of  Stanley. 

In  Stanley,  the  Court  said : 

If  the  First  Amendment  means  anything,  it  means  that  a  State  has  no  business 
telling  a  man,  sitting  alone  in  his  own  house,  what  books  he  may  read  or  what 
films  he  may  watch.  Our  whole  constitutional  heritage  rebels  at  the  thought  of 
giving  government  the  power  to  control  men's  minds. 

It  seems  to  us  that  in  many  ways  the  movie  theater  is  functionally 
equivalent  to  that.  The  only  people  that  see  material  which  may  be 
offensive  to  see  in  movie  theaters  are  those  who  pay  their  way,  go 
in  and  see  it,  because  they  want  to  see  it.  Indeed,  in  a  recent  casCi. 
Judge  Baily  Aldrich,  senior  circuit  judge  of  the  first  circuit,  com- 
mented: "If  a  rich  Stanley  can  view  a  film,  or  read  a  book,  in  his 
home,  a  poorer  Stanley  should  be  free  to  visit  a  protected  theater 
or  library." 

That  is  our  position  as  to  what  the  regulatory  scheme  ought  to 
be  in  this  industry.  I  would  like  to  explain  briefly  why  we  think 
at  least  in  the  motion  picture  industry  that  presently  is  the  case. 

As  this  subcommittee  is  probably  generally  aware,  beginning  m 
1968  the  motion  picture  industry  has  developed  a  comprehensive 
voluntary  rating  system  to  appiise  the  public  of  the  type  of  ma- 
terial contained  in  pictures.  While  designed  particularly  to  insulate 
children  from  potentially  offensive  material  without  their  parents' 
approval,  it  also  has  the  effect  of  warning  adults  of  the  type  of  pic- 
ture they  are  going  to  see. 

Cooperatively  established  and  administered  by  XATO,  the  Mo- 
tion Picture  Association  of  America — MPAA- — and  the  International 
Film  Importers  and  Distributors  of  America —  IFIDA,  the  rating 
system  is  administered  by  the  qualified  professional  staff  of  the 
code  and  rating  administration.  Each  picture  submitted  for  a  rating 
is  viewed  in  its  final  form  by  a  minimum  of  four  staff  members  and 
rated  either  G,  PG,  or  X. 

Appeals  from  this  rating  may  be  taken  to  the  policy  appeals 
board  consisting  of  representatives  of  the  three  participating  or- 
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ganizations,  whicli  can  overnile  a  staff  rating  only  by  a  two-thirds 
vote.  Representatives  of  the  National  Conncil  of  Churches,  the  Na- 
tional Catholic  Office  of  Motion  Pictures  and  the  Jewish  Broad- 
casting and  Film  Committee  observe  the  rating  procedure,  attend 
Appeals  Board  sessions,  and  meet  periodically  with  the  participating 
organizations  to  discuss  the  system.  They  make  comments  about  it. 
I  think  they  work  closely  along  with  the  people  applying  the  sys- 
tem. They  have  been  most  helpful  and  constructive  in  working  with 
us  to  improve  the  system. 

The  ratings,  as  I  said  before,  everybody  knows  about. 

While  compliance  with  these  ratings  is  voluntary,  the  cooperation 
of  theater  owners  throughout  the  United  States  has  been  truly 
extraordinary.  Even  though  exhibitors  lose  customers  by  excluding 
children  as  required  by  the  rating  system,  we  estimate  that  over  95 
percent  of  theaters  in  this  country  utilize  it  and  generally  adhere 
to  its  requirements.  Indeed,  the  President's  Commission,  after  quot- 
ing a  number  of  detailed  field  studies  which  were  made,  reported 
in  1970  that  97  percent  of  the  films  were  subject  to  those  ratings. 

Certainly  NATO  makes  great  efforts  to  publicize  the  system  and 
insure  that  theater  owners  adhere  to  it.  Any  glance  at  the  motion 
picture  advertising  pages  in  a  newspaper  or  theater  marquees  on 
a  street  will  make  clear  that  a  picture's  rating  is  highly  publicized. 
I  think  it  fair  to  say  that  any  person  who  wants  to  ascei'tain  a 
picture's  rating  can  easily  do  so,  and  that  the  age  limits  of  R-  and 
X-rated  pictures  are  enforced.  The  committee  knows,  for  an  X-rated 
picture,  no  person  under  17  will  be  admitted  at  all,  and  for  an 
R-rated  picture,  no  person  under  17  will  be  admitted  unless  accom- 
panied by  a  parent  or  guardian. 

The  President's  Commission  on  Obscenity  and  Pornography  con- 
chided  in  1970  that  the  rating  system  "appears  to  be  well-known  to 
the  public"  and  is  "used  a  great  deal  by  the  public."  The  Com- 
mission also  concludes  that  "a  substantial  majority  of  parents  with 
children  at  home  report  using  the  ratings  to  select  movies  for  their 
children,  and  that  "enforcement — of  the  age  restrictions— tends  to 
be  firm  at  'X'-rated  movies  and  at  tlieaters  which  regularly  shown 
'adult'  films."  _ 

It  is  our  opinion,  I  think,  it  is  recognized  by  all  who  dealt  with 
the  system,  it  is  a  relatively  new  system,  the  effectiveness  of  the 
system,  cooperation  of  the  theaters,  the  publicity  of  the  ratings 
of  films  has  increased  and  continued  to  improve  each  year.  We  are 
constantly  working  at  it,  working  closely  with  the  church  groups, 
to  make  it  more  effective.  I  think  it  is  fair  to  conclude  it  is  more 
effective  today  than  it  was  w^hen  the  Commission  made  its  sub- 
stantially favorable  findings  in  1970. 

Thus  in  the  present  circumstances  of  the  motion  picture  industry 
access  to  material  which  might  be  offensive  is  strictly  limited  to 
cliildren  whose  parents  want  them  to  see  it  and  to  adults  who  know- 
ingly determine  that  they  want  to  view  the  material.  It  would  be 
most  unwise  for  Congress  to  substitute  for  this  individual  deter- 
mination a  rigid  and  and  inflexible  statutory  scheme  which  sub- 
stituted congressional  for  individual  decisionmaking  and  attempted 
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to  dictate  the  tastes  of  the  American  people.  Accepted  notions  of 
constitutional  law  and  individual  privacy  in  this  country  have 
progressed  too  far  to  take  such  a  backward  step. 

CONCLUSION 

For  these  reasons,  NATO  urges  this  subcommittee  to  recommend 
against  enactment  of  section  2-9F5  of  S.  1  and  section  1851  of  S.  1400. 

We  thank  the  subcommittee  for  hearing  our  views  in  this  matter. 

[The  complete  prepared  statement  of  Mr.  Fishbein,  above  re- 
ferred to,  follows :] 

Statement  of  the  National  Association  of  Theatre  Owners 

Mr.  Chairman  and  Members  of  the  Subcommittee:  My  name  is  Peter  M. 
Fishbein,  and  I  am  general  counsel  of  the  National  Association  of  Theatre 
Owners  (NATO).  I  am  a  member  of  the  New  York  City  law  firm  of  Kaye, 
Scholer,  Fierman,  Hays  &  Handler. 

NATO  is  a  trade  association  which  represents  the  interests  of  the  organized 
motion  picture  theaters  of  the  United  States.  The  industry  consists  of  over 
14,000  theaters  representing  a  capital  investment  of  over  $7  billion,  and  em- 
ploying over  200,000  people.  It  includes  all  types  of  operations — large  and  small 
theaters,  downtown  theaters,  suburban  and  neighborhood  theaters,  drive-in 
theaters,  shopping  center  and  multi-screen  theaters — located  throughout  the 
nation  in  communities  of  every  size.  The  association  functions  on  behalf  of  its 
members  in  all  those  areas  which  are  customarily  deemed  appropriate  to  a 
national  trade  association :  the  improvement  of  trade  conditions,  the  provision 
of  technical  counsel  to  members,  the  administration  of  an  annual  convention 
and  sundry  related  activities.  It  has  41  state  and  regional  units  which  are  com- 
ponent parts  of  the  national  organization. 

NATO  strongly  opposes  the  enactment  of  either  section  2-9Fo  of  S.  1  or 
section  1851  of  S.  1400,  on  the  following  grounds : 

1.  The  bills  are  clearly  unconstitutional  in  violation  of  the  free  speech  clause 
of  the  First  Amendment  under  existing  standards  developed  by  the  United 
States  Supreme  Court  in  such  cases  as  Both  v.  United  States,  354  U.S.  476 
(1957),  Manual  Enterprises  v.  Day,  370  U.S.  478  (1962),  Memoirs  v.  Massachu- 
setts, 383  U.S.  413  (1966)  and  Redrup  v.  New  York,  386  U.S.  767  (1967). 

2.  There  are  presently  pending  before  the  Supreme  Court  eight  cases  which 
raise  various  issues  concerning  the  constitutional  protection  of  allegedly 
obscene  material,  and  decisions  in  these  cases  could  materially  affect  the  con- 
stitutionality of  these  bills.  Indeed,  there  is  a  good  chance  that  they  will  raise 
new  grounds  for  holding  the  bills  unconstitutional.  Therefore,  it  does  not  seem 
prudent  for  this  Subcommittee  to  act  on  the  obscenity  provisions  until  the 
Supreme  Court  has  adjudicated  the  pending  cases  and  the  Subcommittee,  its 
staff  and  interested  parties  have  an  opportunity  to  analyze  and  comment  upon 
the  Court  decisions. 

3.  The  proposed  hills,  far  from  clarifying  the  law  in  this  area,  would  create 
more  confusion  and  uncertainty  than  presently  exist.  By  deviating  from  the 
current  judicial  standards  for  testing  First  Amendment  protection,  the  bills 
will  create  uncertainty  as  to  whether  they  are  constitutional.  By  adding  new 
standards  which  are  as  unclear  and  uncertain  as  existing  judicial  standards, 
but  which  do  not  have  the  clarifying  patina  of  years  of  judicial  interpretation 
and  application,  these  bills  will  likewise  create  uncertainty  as  to  what  material 
is  prohibited  by  them.  It  would  take  years  of  future  court  decisions  to  bring 
the  law  even  to  the  limited  state  of  clarity  which  now  exists. 

4.  Aside  from  constitutianality,  as  a  matter  of  legislative  policy,  NATO  con- 
siders it  unwise  and  unnecessary  to  enact  Federal  legislation  attempting  to 
exercise  detailed  control  over  the  personal  tastes  of  citizens.  Many  studies, 
commission  reports  and  judicial  decisions  have  recognized  that,  while  there  are 
strong  government  interests  in  protecting  children  and  prohibiting  the  foisting 
of  offensive  material  on  unwilling  adults,  there  is  no  legitimate  government 
interest  in  trying  to  regulate  the  material  which  adults  determine  for  them- 
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selves  that  they  or  their  children  should  read  or  view.  Thus  there  is  no  justifi- 
cation in  this  area  for  the  government  getting  itself  into  the  morass  of  trying 
to  define  and  enforce  matters  of  taste  and  conscience. 

The  motion  picture  industry  has  voluntarily  developed  over  the  past  five  years 
a  comprehensive  and  effective  rating  system  which  categorizes  pictures  by  con- 
tent. This  rating  system,  combined  with  the  nature  of  motion  picture  exhibition 
in  theaters  where  access  is  tightly  controlled,  effectively  prevents  children  from 
access  to  offensive  materials,  gives  parents  clear  warning  as  to  the  content  of 
a  picture  so  they  may  determine  for  themselves  whether  their  children  should 
see  it.  and  protects  those  who  do  not  wish  to  see  such  material  from  being 
exposed  to  it.  Since  this  voluntary  rating  system  already  meets  the  only  legiti- 
mate interest  of  government  in  this  area,  there  is  no  need,  and  indeed  it  would 
create  great  harm,  if  Congress  attempted  to  go  further  by  legislation  and 
injected  government  control  into  this  highly  sensitive  area  of  individual 
privacy  and  self-determination.  Furthermore,  the  plethora  of  federal,  state  and 
city  obscenity  legislation  already  or  the  books  seems  more  than  sufficient. 

1.    BOTH    BILLS    ARE    CLEARLY    UA' CONSTITUTIONAL    UNDER    EXISTING    SUPREIIE    COURT 

DECISIONS 

Communication,  including  the  showing  of  motion  pictures,  is  protected  by  the 
First  Amendment  unless  it  is  obscene.  The  federal  courts  have  struggled  with 
the  definition  of  obscenity  at  least  since  1879  when  the  District  Court  for  the 
Southern  District  of  New  York  decided  United  States  v.  Bennett,  16  Blatchford 
338  (S.D.X.Y.  1879)  ;  and  starting  in  1957  with  Roth  v.  United  States,  the 
Supreme  Court  has  developed  and  refined  a  comprehensive  test  which  was 
enunciated  by  Justice  Brennan  in  Memoirs  v.  Massachusetts : 

"[T]hree  elements  must  coalesce:  it  must  be  established  that  (a)  the  domi- 
nant theme  of  the  material  taken  as  a  whole  appeals  to  a  prurient  interest  in 
sex;  (b)  the  material  is  patently  offensive  because  it  affronts  contemporary 
community  standards  relating  to  the  description  or  representation  of  sexual 
matters;  and  (c)  the  material  is  utterly  without  redeeming  social  value." 
383  U.S.  at  p.  418. 

It  seems  abundantly  clear  under  these  standards  that  S.  1  and  S.  1400  are 
unconstitutional. 

SECTION    2-9F3    OF    S.     1 

Subparagraph  (e)  (2)  (i)  of  Section  2-9 F5  of  S.  1  is  related  to  the  "prurient 
interest"  test  under  current  law,  but  differs  from  that  test  in  substantial  ways. 
It  substitutes  "shameful  or  morbid  interest"  for  "prurient  interest"  and  adds 
new  categories  of  offensive  matter  such  as  sadomasochistic  and  violent  behavior. 
For  example,  a  shameful  interest  in  violent  behavior  which  is  outlawed  by 
S.  1  iis  a  long  way  from  a'priirient  interest  in  sex  which  is  the  established  re- 
quirement for  finding  material  obscene  in  the  constitutional  sense.  This  legis- 
lative attempt  to  amend  a  constitutional  standard  will  at  best  be  interpreted 
to  mean  the  same  thing  as  the  constitutionally  required  prurient  interest  test, 
and  at  worst  will  result  in  judicial  invalidation  of  the  bill.  In  the  meantime, 
while  this  question  is  being  adjudicated  by  the  courts,  all  the  new  bill  can 
result  in  is  confusion  and  uncertainty. 

Subparagraph  (e)  (2)  (ii)  is  similarly  related  to  the  "patently  offensive" 
test,  but  again  attempts  a  legislative  amendment  of  the  judicially  established 
constitutional  standard.  Here  material  is  outlawed  if  it  "exceeds  the  candor 
permissible"  rather  than  being  "patently  offensive  because  it  affronts  con- 
temporary community  standards."  There  is  no  indication  of  what  makes  candor 
permissible  or  impermis.sible  and  no  objective  standard  to  apply  this  test.  This 
deviation  from  the  constitutional  standard  will  also  result  either  in  permissible 
candor  being  interpreted  as  meaning  the  same  as  patently  offensive  or  in  the  bill 
being  declared  uncon.stitutional,  and  a  long  period  of  confusion  and  uncertainty 
will  ensue  imtil  these  issues  are  resolved  by  the  courts. 

Section  2-9F.5  of  S.  1  completely  eliminates  the  requirement  under  the  cur- 
rent constitutional  standard  that  material  to  be  obscene  must  be  utterly  with- 
out redeeming  social  value.  The  Subcommittee  has  been  presented  with  lengthy 
arguments  as  to  whether  this  standard  has  been  adopted  by  a  majority  of  the 
Supreme  Court.  Without  repeating  those  arguments  here,  it  seems  perilous  to 
enact  a  statute  with  this  provision  eliminated,  where,  at  the  very  least,  there 
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is  a  strong  possibility  tliat  the  Supreme  Court  will  declare  it  unconstitutional. 
Again  this  will  result  in  the  substantial  disadvantage  that  in  the  years  it  will 
take  for  the  courts  to  resolve  this  issue,  there  will  be  confusion  and  uncertainty 
among  those  who  are  honestly  trying  to  abide  by  the  law  and  the  Constitution. 
It  also  needs  to  be  emphasized  that  elimination  of  the  redeeming  social  value 
standard  jeopardizes  material  of  important  artistic,  social  or  political  content 
because  that  of  itself  does  not  insulate  it  from  prosecution.  Since  the  other 
standards  in  S.  1  are  so  vague,  this  in  turn  puts  tremendous  and  arbitrary 
power  in  prosecutors  to  proceed  against  ideas  which  they  personally  find 
di.stasteful. 

Finally  Section  2-9F5  contains  no  requirement  of  scienter,  which  makes  it 
unconstitutional  under  Smith  v.  California,  361  U.S.  147  (1959). 
Section  1851  of  S.  1^00. 

While  S.  1  distorts  the  current  constitutional  test  for  obscenity,  S.  1400 
completely  abandons  it.  Thus  it  contains  no  requirements  even  similar  to  those 
that  material  must  be  patently  offensive  and  utterly  without  redeeming  social 
value.  Hence  there  seems  to  be  an  overwhelming  likelihood  that  S.  1400  will  be 
held  unconstitutional. 

Furthermore,  S.  1400  lists  specific  materials  in  Subsection  (B)(2)  which  are 
unlawful  unless  they  are  "not  included  primarily  to  stimulate  prurient  interest." 
This  seems  very  different  from  the  present  constitutional  standard  that  the 
dominant  theme  of  the  material  taken  as  a  whole  must  appeal  to  a  prurient 
interest  in  sex.  As  the  Supreme  Court  recently  held  in  Kois  v.  Wisconsin, 
408  U.S.  229  (1972),  an  otherwise  obscene  representation  which  is  included  in 
and  rationally  related  to  an  article  that  is  itself  protected  by  the  First  Amend- 
ment cannot  be  declared  unlawful. 

2.  THE   CASES    NOW    PENDIXG   BEFORE   THE    SUPREME   COURT   MAY   BE  ADJUDICATED   IX 
SUCH  A  WAY  AS  TO  MAKE  OTHER  PROVISIONS  OF  S.   1  AND  S.   1400  UNCONSTITUTIONAL 

In  a  number  of  cases  now  awaiting  decision,  the  Supreme  Court  has  been 
requested  to  expand  language  in  StanJey  v.  Georgia,  394  U.S.  557  (1969),  and 
Redrup  v.  A'eK'  York  to  hold  that  even  material  which  would  be  obscene  under 
the  current  constitutional  test  cannot  be  prohibited  if  it  is  insulated  from 
children,  is  not  disseminated  in  such  an  obtrusive  manner  as  to  be  foisted  on 
unconsenting  adults,  and  is  not  disseminated  by  pandering.  Of  course,  if  the 
Court  adopts  all  or  part  of  this  position,  then  the  two  bills  now  under  considera- 
tion would  be  unconstitutional  for  this  additional  reason. 

Furthermore,  Subsection  (c)  of  Section  2-9F5  provides  for  separate  standards 
within  each  judicial  district  rather  than  a  single  national  standard  and  this 
issue  is  now  squarely  before  the  Supreme  Court  for  decision.  If  the  Court  holds 
that  a  national  standard  is  required,  then  S.  1  would  be  unconstitutional.  It  is 
important  to  point  out  that  separate  standards  in  separate  judicial  districts 
would  create  great  hardship  in  the  motion  picture  industry  since  it  is  uneco- 
nomical to  produce  different  versions  of  a  picture  for  different  parts  of  the 
country.  Thus  the  .strictest  standard  adopted  in  any  judicial  district  would 
have  to  be  adhered  to  for  every  picture  and  would  in  effect  be  imposed  upon 
the  people  in  all  other  districts  in  the  country.  Moreover,  standards  geared  to 
what  is  generally  accepted  in  each  judicial  district  would  make  meaningful 
appellate  review  impossible. 

3.  S.   1   AND  S.   1400,  INSTEAD  OF  CLARIFYING  THE  LAW  IN  THIS  AREA,  WOULD  RESULT 

IN    GREATER    I'NCERTAINTY    AND    CONFUSION 

As  I  have  explained  previously,  enactment  of  the.se  two  bills  will  inevitably 
produce  a  long  period  of  uncertainty  while  the  courts  resolve  whether  the 
language  should  be  interpreted  in  conformity  with  existing  constitutional 
standards  and  whether  all  or  part  of  the  bills  are  constitutional.  In  addition, 
the  new  language  contained  in  these  bills  appears  no  clearer  in  meaning  than 
the  language  of  the  existing  constitutional  standards  and  does  not  have  the 
clarifying  patina  of  judicial  interpretation  and  application.  Phrases  in  S.  1 
like  "an  appeal  to  a  shameful  or  morbid  interest"  and  "candor  permissible." 
have  no  more  inherent  clarity  than  phrases  such  as  "prurient  intere.st"  or 
"patently  offensive." 

Furthermore,   while  the  definitions   in   Subsection    (2)     (A),    (B),    (C)    and 


6032 

(D)  of  S.  1400  are  relatively  clear,  the  limitations  which  follow  under  that 
Subsection  are  as  imprecise  and  confusing  as  anything  in  existing  law.  In- 
quiries as  to  whether  material  constitutes  a  minor  portion  of  a  whole  product, 
whether  it  is  reasonably  necessary  and  appropriate  to  the  integrity  of  the 
product  as  a  whole  to  fulfill  an  artistic,  scientific,  or  literary  purpose,  and 
whether  it  is  included  primarily  to  stimulate  prurient  interest,  are  so  vague 
and  uncertain  as  to  leave  no  clear  guidelines  for  laymen  or  judges  in  applying 
this  bill. 

The  lesson  from  this  is  that  legislation  dealing  in  this  sensitive  area  regulat- 
ing personal  taste  cannot  be  drafted  with  clear  definitions  and  still  comply  with 
the  First  Amendment.  Indeed,  the  drafting  efforts  in  these  two  bills  establish 
that  it  is  impossible  to  be  any  clearer  than  the  concededly  imperfect  effoi;ts  of 
the  Supreme  Court.  This,  in  turn,  is  strong  reason  for  the  Congress  not  to 
involve  itself  any  further. 

4.   THERE   IS   so   NEED   FOR  FURTHER  LEGISLATION  IN  THE   MOTION  PICTURE  INDUSTRY 

NATO  believes,  as  a  matter  of  wise  legislative  policy,  that  the  Congress 
should  not  attempt  to  regulate  and  control  the  personal  taste  of  adults  as  to 
what  movies  they  voluntarily  desire  to  see.  AVhile  favoring  "stringent  regula- 
tions" to  halt  the  display  of  offensive  material  to  children,  the  Christian 
Century  (May  2,  1973)  editorialized  that: 

"But  the  adult  is  a  decision-making  citizen.  He  or  she  must  have  full  access 
to  any  and  all  information.  The  only  rationale  for  government  censorship  of  a 
film  or  book  is  that  its  presentation  involves  a  'clear  and  present  danger'  to 
the  state  and  its  people.  Otherwise,  a  democracy  must  rely  on  the  taste  of  the 
marketplace  to  determine  what  material  is  disseminated." 

Studies  of  the  President's  Commission  on  Obscenity  and  Pornography  and 
other  qualified  agencies  have  forcefully  concluded  that  there  is  no  indication 
that  the  material  which  would  be  banned  by  these  bills  leads  to  any  antisocial 
behavior.  Thus  NATO  agrees  with  the  Christian  Century's  conclusion  in  this 
area  that  "we  will  continue  to  affirm  the  principle  that  a  democracy  thrives 
best  when  its  avenues  of  free  speech  remain  unfettered." 

NATO  also  agrees  with  the  admonition  in  Stanley  v.  Georgia,  at  p.  565 : 

"If  the  First  Amendment  means  anything,  it  means  that  a  State  has  no 
business  telling  a  man,  sitting  alone  in  his  own  house,  what  books  he  may 
read  or  what  films  he  may  watch.  Our  whole  constitutional  heritage  rebels  at 
the  thought  of  giving  government  the  power  to  control  men's  minds." 

This  should  apply  equally  to  a  place  such  as  a  movie  theater  where  one 
must  make  a  conscious  decision  to  pay  his  way  into  the  theater  to  view  the 
material.  As  Judge  Bailey  Aldrich,  Senior  Circuit  .Judge  of  the  First  Circuit, 
stated  in  commenting  upon  the  scope  of  the  Stanley  decision : 

"If  a  rich  Stanley  can  view  a  film,  or  read  a  book,  in  his  home,  a  poorer 
Stanley  should  be  free  to  visit  a  protected  theater  or  library."  Karalcxis  v. 
ByrnelzQQ  F.  Supp.  1363,  1367  (D.  Mass.  1969), 

We  suggest  that  Congress  should  as  a  matter  of  legislative  policy  follow  the 
suggestion  in  Redrup  v.  Neiv  York  that  the  government's  interest  is  small 
indeed  if  material  is  insulated  from  children,  and  not  disseminated  by  pandering 
or  in  such  a  manner  as  to  thrust  it  on  unwilling  adults. 

As  this  Subcommittee  is  probably  generally  aware,  beginning  in  1968  the 
motion  picture  industry  has  developed  a  comprehensive  voluntary  rating 
system  to  apprise  the  public  of  the  type  of  material  contained  in  pictures. 
While  designed  particularly  to  insulate  children  from  potentially  offensive 
material  without  their  parents'  approval,  it  also  has  the  effect  of  warning 
adults  of  the  type  of  picture  they  are  going  to  see.  Cooperatively  established 
and  administered  by  NATO,  the  Motion  Picture  Association  of  America  (IMPAA) 
and  the  International  Film  Importers  and  Distributors  of  America  (IFIDA), 
the  rating  system  is  administered  by  the  qualified  professional  staff  of  the 
Code  and  Rating  Administration.  Each  picture  submitted  for  a  rating  is  viewed 
in  its  final  form  by  a  minimum  of  four  staff  members  and  rated  either  G,  PG. 
R  or  X.  Appeals  from  this  rating  may  be  taken  to  the  Policy  Appeals  Board 
consisting  of  representatives  of  the  three  participating  organizations,  which 
can  overrule  a  staff  rating  only  by  a  two-thirds  vote.  Representatives  of  the 
National  Council  of  Churches,  the  National  Catholic  Office  of  Motion  Pictures 
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and  the  Jewish  Broadcasting  and  Film  Committee  observe  the  rating  procedure, 
attend  Appeals  Board  sessions,  and  meet  periodically  with  the  participating 
organizations  to  discuss  the  system.  They  have  been  most  helpful  and  construc- 
tive in  worldng  with  us  to  improve  the  system. 

The  ratings  have  the  following  meanings  : 

G — No  material  which  would  be  objectionable  or  embarrassing  for  audiences 
of  any  age.  No  limit  on  entry  to  the  theater. 

PG — Material  which  may  not  be  suitable  for  preteenagers  and  thus  should  be 
seen  by  them  only  with  parental  guidance.  No  limit  on  access  to  the  theater. 

R — Adult  in  theme  and  treatment.  May  not  be  suitable  for  children.  Children 
Tinder  17  will  not  be  allowed  into  the  theater  unless  accompanied  by  a  parent 
or  adult  guardian. 

X — Exclusively  adult  film  in  theme  and  treatment.  No  children  under  17  will 
be  admitted  under  any  circumstances. 

While  compliance  with  these  ratings  is  voluntary,  the  cooperation  of  theater 
owners  throughout  the  United  States  has  been  truly  extraordinary.  Even  though 
exhibitors  lose  customers  by  excluding  children  as  required  by  the  rating 
system,  we  estimate  that  over  95%  of  theaters  in  this  country  utilize  it  and 
generally  adhere  to  its  requirements.  Certainly  NATO  makes  great  efforts  to 
publicize  the  system  and  ensure  that  theater  owners  adhere  to  it.  Any  glance 
at  the  motion  picture  advertising  pages  in  a  newspaper  or  theater  marquees  on 
a  street  will  make  clear  that  a  picture's  rating  is  highly  publicized.  I  think  it 
fair  to  say  that  any  person  who  wants  to  ascertain  a  picture's  rating  can  easily 
do  so.  and  that  the  age  limits  of  R  and  X  rated  pictures  are  enforced.  The 
President's  Commission  on  Obscenity  and  Pornography  concluded  in  1970  that 
the  rating  system  "appears  to  be  well  known  to  the  public"  and  is  "used  a  great 
deal  by  the  public.''  The  Commission  also  concluded  that  "a  substantial  majority 
of  parents  with  children  at  home  report  using  the  ratings  to  select  movies  for 
their  children."  and  that  "enforcement  [of  the  age  restrictions]  tends  to  be 
firm  at  'X'  rated  movies  and  at  theaters  which  regularly  show  'adult'  films." 

In  our  opinion,  the  effectiveness  of  the  rating  system  has  continually  im- 
proved each  year  and  thus  it  is  even  more  effective  today  than  it  was  in  1970 
when  the  Commission  made  its  findings. 

Thus  in  the  present  circumstances  of  the  motion  picture  industry  access  to 
material  which  might  be  offensive  is  strictly  limited  to  children  whose  parents 
want  them  to  see  it  and  to  adults  who  knowingly  determine  that  they  want  to 
view  the  material.  It  would  be  most  unwise  for  Congress  to  substitute  for  this 
individual  determination  a  rigid  and  inflexible  statutory  scheme  which  substi- 
tuted Congressional  for  individual  decision-making,  and  attempted  to  dictate 
the  tastes  of  the  American  people.  Accepted  notions  of  constitutional  law  and 
individual  privacy  in  this  country  have  progressed  too  far  to  take  such  a  back- 
ward step. 

CONCLUSION" 

For  these  reasons,  NATO  urges  this  Subcommittee  to  recommend  against 
enactment  of  Section  2-9F5  of  S.  1  and  Section  1851  of  S.  1400.  We  thank  the 
Subcommittee  for  hearing  our  views  in  this  matter. 

Senator  Hruska.  Mr.  Fishbein,  one  of  the  three  elements  cHed, 
stated  in  Memoirs,  reads  in  its  pertinent  part,  for  my  question,  "The 
material  is  patently  offensive  because  it  affronts  contemporary  com- 
munity standards." 

There  is  pending  in  the  Suprem.e  Court,  you  say,  the  question  of 
'whether  or  not  there  should  be  a  single  national  standard.  I  venture 
to  say  that  if  anyone  thinks  he  is  suiRciently  wise  to  determine  the 
nationwide  standard  applicable  in  all  communities  and  have  both  of 
them  coincide,  would  be  a  very,  very  wise  man  indeed. 

Now,  legislation  has  been  proposed  from  time  to  time  to  saj''  that 
community  standards  would  be  determined  by  the  supreme  court 
of  the  several  States  and  that  it  is  not  a  question  that  the  Supreme 
Court  of  the  United  States  would  be  called  upon  to  declare  itself 
to  decide  what  is.  What  is  wrong  with  that  approach? 
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Mr.  FiSHBEiK.  Senator,  let  me  answer  that  both  as  a  practical 
and  as  a  leoal  point  of  view. 

From  a  practical  point  of  view,  wliat  that  wonld  mean  in  the  mo- 
tion picture  industry:  It  is  completely  uneconomical,  inconceivable, 
that  motion  picture  producers  and  distributors  could  make  different 
versions  of  film  to  send  out  to  different  jurisdictions,  whether  it  is 
50  States  or  some  100  or  so  Federal  judicial  district.  I  don't  know 
offhand. 

In  the  industry,  essentially  you  have  one  film  print  you  send  out. 
That  means  that  this  kind  of  regional  standard,  what  would  happen 
is  that  the  industry  would  have  to  adopt  the  most  restricti^^e  stand- 
ard that  was  adopted  in  any  jurisdiction  in  the  country,  whi(;h  would 
mean  all  of  the  other  people  in  the  United  States  could  not  see  the 
material,  would  be  bound  by  those  standards,  whether  New  York, 
Maine  or  Nebraska,  which  has  a  particularly  restricted  standard. 

The  industry  would  not  be  able  to  send  film  at  all  to  Nebraska, 
or  send  films  all  over  the  country  that  would  pass  muster  in 
Nebraska. 

The  result  would  be,  any  one  district  which  is  particularly  re- 
ti'ictive  would  govern  what  would  be  seen  throughout  the  entire 
N  ation. 

I  think  that  would  be  a  very  bad  situation. 

Senator  Hruska.  Let's  take  that  one  up  first.  I  don't  know  if  it 
would  be  economical  for  the  film  companies.  I  don't  think  that 
is  a  very  strong  argument.  Take  the  subject  of  trading  stam])s.  Some 
states  forbid  and  prohibit  trading  stamps.  That  is  not  good  enough 
for  the  economy  and  efficiency  of  tradiiig  stamp  companies  but  they 
have  to  abide  by  it.  That  is  item  1. 

Item  2,  there  is  right  now  in  effect  a  prohibition  of  certain  types 
of  moving  pictures  in  certain  areas,  where  you  couldn't  get  an  "X- 
rated"  picture  at  all;  you  couldn't  even  get  one  of  those  other  pic- 
tures, "R  picture,"  the  timber  of  the  community  is  that  theaters 
wouldn't  get  any  business.  You  just  can't  do  it.  So  you  have  that 
problem  to  deal  with  anyway. 

Mr.  FisiiBEiN.  Senator,  let  me  suggest  the  two  are  not  the  same. 
If  the  State  completely  bans  trading  stamp,  you  couldn't  send 
them  in  there.  But  if  you  have  a  i:)icture — and  I  really  am  a  lawyer; 
I  can't  explicate  in  great  detail  the  artistic  procedures  on  the  mo- 
tion pictures — but  as  I  understand  it,  pictures  are  made  with  an 
artistic  concept  or  commercial  concept,  with  a  theme  or  things  that 
are  related. 

If  you  make  a  picture  that  is  an  "X  picture,"  it  would  not  refilm 
so  many  scenes,  it  would  have  a  different  version  than  a  "PG  pic- 
ture." That  is  different  than  not  sending  trading  stamps  in  a  State. 
The  only  thing  would  be.  a  picture  with  artistical  and  single  piece 
of  integrated  work,  you  would  not  send  it  at  all  into  a  district  with 
a  restricted  standard. 

Senator  IIruska.  That  is  the  point. 

INIr.  FisiiBEix.  Or  not  to  make  it,  or  make  it  so  it  would  comply 
with  all  of  the  standards. 

What  you  would  have,  if  that  were  the  point  under  this,  we  have 
some  areas  that  don't  get  a  lot  of  film,  or  if  any  of  the  areas  had 
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a  restricted  standard,  had  a  significant  population,  so  added  to  the 
value  of  the  film  to  be  able  to  show  it  there,  the  natural  tendency 
in  tlie  industry  would  be  to  make  sure  to  comply. 

Mr.  BLAKirr.  Aren't  you  able  to  clip  films  now  for  TV?  You 
surely  don't  show  the  same  film  on  TV  that  you  show  in  the  theaters. 

Mr.  FisHBEiN.  You  can  do  some  clippino-.  But  you  can't  take  an 
"X-rated"  picture.  They  don't  show  them  on  TV.  A  lot  of  pictures 
can't  be  adjusted  to  the  point  where  they  could  be  expended. 

Another  thing  this  raises,  as  well,  from  a  practical  point  of  view. 
If  you  started  with  this  bill,  these  standards  as  a  Federal  consti- 
tutional standard  now  shows,  the  Supreme  Court  started  in  1957 
with  Roth^  that  is  150  years  and  it  is  still  evolving.  In  each  of  these 
judicial  districts,  you  would  have  an  awful  lot  of  confusion  and 
uncertainty  as  to  what  the  standard  vxould  be  over  a  period  of  time. 
Aside  from  trying  to  comply  with  the  most  restrictive  standards, 
the  industry  would  be  facecl  with  the  problem  of  trying  to  ascertain 
what  the  standard  was  in  50  jurisdictions  or  100.  It  is  hard  enough 
to  do  it  with  one  source  of  the  standards. 

Senator  Hruska.  They  would  learn  on  a  case-by-case  basis,  and 
if  South  Dakota  decided  it  didn't  want  to  go  for  "X  pictures,"  one 
or  two  rebuffs  would  do,  just  about  test  that  market  to  the  point 
where  they  wouldn't  sell  any  more  pictures  of  that  type. 

Mr.  FisHBEiN.  Senator,  that  certainly  is  true.  My  point  is,  if  there 
were  50  of  those  codes  and  it  takes  one  or  two  rebuffs  of  each  one 
to  find  out  the  standard  in  that  State,  it  is  a  practical  matter  for 
making  and  distributing  films  that  creates  an  impossible  situation. 

Senator  Hruska.  That  is  right,  but  there  are  certain  types  of 
products  that  are  prohibited  in  States.  I  cite  one  like  trading  stamps, 
for  example. 

Wliat  would  it  mean  is  the  film  companies  would  not  have  as  big 
a  market,  general,  unlimited,  unrestricted  market.  But  they  would 
have  a  big  enough  one  that  they  could  still  do  business.  If  not,  that 
is  the  States'  business.  Which  is  going  to  prevail?  Are  we  going  to 
say  the  film  companies  are  dominant  or  the  will  of  the  people  ?  And 
wliere  can  we  get  it  better  than  in  the  several  States? 

Mr.  FisHBEiN.  What  I  am  suggesting  is  what  I  think  would 
happen,  pictures  would  be  distributed  throughout  the  country, 
but  they  would  conform  to  those  standards  most  restrictive  that 
would  develop  in  each  new  judicial  district.  It's  not  the  film  com- 
panies against  the  people;  it  is  really  the  question  of  what  the  peo- 
ple want.  What  it  would  mean  if  the  people  in  Nebraska  wanted 
to  see  more  material  that  might  be  offensive  to  their  people,  but  peo- 
ple in  California  wanted  a  restrictive  standard,  it  would  mean  the 
people  of  Nebraska  couldn't  get  the  kind  of  film  they  wanted  to 
because  the  film  company  would  conform  to  California  standards 
and  not  make  them  available  to  the  people  of  Nebraska. 

Senator  Hruska.  That  might  be  tlie  result,  but  at  the  same  time, 
if  a  State  would  want  to  assert  its  sovereignty  to  a  point  of  saying, 
we  want  only  this,  and  we  don't  believe,  even  if  the  State  would 
say,  we  can  take  that  contemporary  community  standard,  but  it  is 
impossible  of  determination.  It  doesn't  say  national  standards;  it 
says  community-State  standards. 
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The  United  States  is  not  a  community.  It  is  a  nation.  That  is  an 
impossible  standard  to  define  and  determine.  It  is  not  so  in  a  State 
tliat  is  relatively  homogeneous  in  its  population. 

I  just  wondered  if  you  were  going  to  put  it  on  economic  reasons. 
There  are  a  lot  of  things  put  on  economic  standards  that  make 
business  and  commerce  in  that  particular  area  unprofitable,  but  so 
what?  We  don't  exist  as  a  government  for  the  purpose  of  making 
profits  and  dividends  for  film  companies.  We  exist  for  the  purpose 
of  governing  as  the  people  want  to  be  governed.  That  is  the  theory 
of  our  Government. 

Mr.  FisHBEiN.  I  can  say  for  the  film  industry,  we  appreciate 
that  is  so.  That  really  shades  into  the  legal  argument  I  was  making, 
which  is,  first  of  all,  "there  is  a  commercial  clause.  There  is  a  concept 
there  are  certain  things  that  should  be  national  and  not  local.  One 
of  these  things,  communication — films,  books,  newspapers  or  televi- 
sion— is  an  area  where  the  country  is  bounded  up  together,  where 
interest  of  people  in  the  various  parts  of  the  country  are  the  same, 
Avhere  people  are  viewing  the  same  kind  of  things. 

We  are  not  talking  about  ideas,  about  social,  political,  entertain- 
ment kind  of  concepts.  One  would  think  that  is  peculiar  in  an  area 
where  there  ought  to  be  a  national  standard,  a  national  policy.  But  f 
there  is  a  national  community  when  it  comes  to  what  the  news  is, 
what  the  politics  are,  that  there  should  be  local  differences  in  trad- 
ing stamps,  but  that  doesn't  mean  there  should  be  local  differences 
as  far  as  ideas. 

Senator  Hruska.  You  say  there  ought  to  be  a  national  standard. 
You  can't  fix  one.  What  you  can  say  is  the  absence  of  a  standard. 
That  is  all  you  can  fix.  Who  can  determine  what  a  national  standard 
is?  The  law  in  the  first  place  is  community  standards,  not  national 
standards. 

Mr.  FisHBEiN.  I  suggest  most  places — I  don't  mean  to  minimize 
the  difficulty  for  courts  and  juries  in  determining  what  standard 
is — I  suggest  in  most  places  it  would  be  equally  difficult  whether 
standards  are  State,  local  as  well  as  national.  In  my  State  in  New 
York,  there  is  as  much  diversity  among  different  parts  of  the  State 
as  there  is  throughout  the  United  States.  It  wouldn't' make  the  job 
any  easier  or  the  results  any  more  precise  to  have  the  New  York 
standard  as  a  national  standard.  I  suspect  that  is  true  of  most 
States.  I  don't  know  about  Nebraska;  you  know  much  more  about 
it  than  I,  but  I  think  it  is  true  in  most  States  it  really  would  not 
make  much  diiference  so  far  as  the  functioning  of  the  court. 

Senator  Hruska.  Except  the  court's  decision  would  be  based  on 
a  jury  and  a  jury  is  drawn  from  the  lay  people  of  the  community 
and  they  would  prettj^  well  represent  the  connnunity,  and  it  is  the 
result  of  their  verdicts  that  would  be  reviewed  by  the  Supreme. 
Court. 

Mr.  FisuBEiN.  Let  me  sa^^,  as  I  understand  the  system.  Senator, 
that  is  true  now.  In  other  words,  under  the  pi'csent  system,  obscen- 
ity prosecutions  go  to  juries  and  juries  make  the  initial  determina- 
tions as  to  whether  or  not  someone  violates  the  standards  of  com- 
munity interest.  The  way  the  Supreme  Court  stays  involved  is  to 
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say  there  is  a  constitutional  limit  on  what  the  jury  does  because  of 
the  first  amendment.  Whatever  this  Congress  does  in  legislation, 
you  have  to  legislate  away  the  first  amendment. 

That  kind  of  appellate  court  review  of  the  jury  determination 
ought  to  take  place  in  any  event. 

Senator  Hruska.  Let's  review  it  from  this  standpoint.  The 
Supreme  Court  has  no  exclusive  monopoly  on  wisdom  or  interpre- 
tation of  statutes  that  are  constitutional  or  not  constitutional.  The 
proposed  bills  can  say  the  Supreme  Court  would  stay  out  of  this 
field  and  they  can  under  the  Constitution  itself. 

The  Norris-LaGuardia  Act  is  an  example  of  that.  I  grant  you, 
it  lias  been  >'ery  infrequently  and  very  selectively  resoited  to,  but 
it  is  a  possibility,  certainl3^  How  big  a  probability  is  a  matter  of 
individual  opinion.  Hut  the  constitutionality  of  a  law  like  this,  as 
to  the  realm  of  the  first  amendment,  would  still  be  determined,  there 
would  still  be  judicial  process,  and  it  would  go  through  the  regular 
gamut.  But  it  would  stop  with  the  State  supreme  court  and  that  can 
be  done,  can't  it? 

Mr.  FiSHBEiN.  Let  me  suggest,  I  think  for  purposes  of  analysis 
we  are  talking  about  two  separate  issues.  One  is,  does  the  first 
amendment  of  the  Constitution  as  applied  to  the  fourteenth  amend- 
ment require  a  national  standard  or  smaller  community  standard? 
That  decision,  of  course,  will  be  decided  not  by  the  Congress  but  by 
the  Supreme  Court. 

Senator  Hruska.  Not  if  the  Congress  says  the  Supreme  Court 
does  not  have  jurisdiction  of  it.  It  would  still  be  determined,  but  it 
would  not  be  determined  by  the  Supreme  Court,  because  this  Con- 
gress would  say,  we  legislate  with  the  proposition  that  you  do  not 
have  jurisdiction  over  this. 

Mr.  FiSHBEiN.  Senator,  I  hate  to  give  the  subcommittee  ideas.  I 
don't  read  this  bill  as  taking  away  jurisdiction  in  a  formal  legal 
jurisdictional  sense  from  the  Supreme  Court.  As  I  read  this  bill,  if 
it  were  enacted,  cases  would  still  go  on  appeal  to  the  Supreme 
Court;  the  Supreme  Court  could  still  decide  whether  what  a  local 
jury  has  done  violates  the  first  amendment  rights.  And  this  the 
Supreme  Court  decides  it  is  a  National  Constitution  and  encom- 
passes a  national  community  standard,  then  the  Supreme  Court 
could  continue  applying  the  first  amendment.  If  the  Supreme  Court 
decides  as  a  matter  of  constitutional  law  of  the  first  amendment 
encompasses  communitj^  standards  or  State  standards,  then  it  would 
adhere  to  that. 

That  is  a  question,  it  seems  to  me,  for  the  Supreme  Court  to 
decide. 

The  second  question,  which  certainly  is  for  Congress  to  decide,  is : 
Assuming  the  Constitution  allows  a  community  standard,  regional 
or  State  standard,  does  the  Congress  want  to  legislate?  And  that,  as 
I  say,  we  think  you  should  not,  because  there  should  be — it  is  a 
matter  of  legislative  policy,  communication  of  ideas,  politics,  social 
values,  there  ought  to  be  a  national  nonu,  and  Congress  should  pass 
legislation  that  facilitates  the  flow  of  written  information  and 
movies  and  ideas  between  States. 
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But  my  point  is  that,  just  because  we  pass  this  bill  doesn't  mean 
the  Court  will  be  ousted  of  its  decision  as  to  whether  or  not  the 
first  amendment  requires  a  national  standard.  Indeed,  I  think  that 
is  one  of  the  issues  that  is  now  before  the  Court  in  the  cases  pending. 

Senator  IIruska.  Well,  the  bill,  of  course,  would  legislate  that  the 
Supreme  Court  would  not  have  the  jurisdiction  over  this  type  of 
case  and  Aye  would  go  right  along  with  whatever  is  left  of  the  system 
of  jurisprudence  in  this  country  to  decide  what  products  are  allowed 
under  the  statute  and  under  the  first  amendment  and  which  aren't. 
But  the  buck  Avould  stop  in  the  State  supreme  court  and  not  be 
given  to  the  nine  men  across  the  street  to  'be  the  final  guessers  at  it. 
That  is  the  only  difference. 

It  is  a  question  of  policy.  That  is  why  I  asked  it. 

Mr.  FisiiBEiN.  As  to  the  policy  question,  as  I  say,  Senator,  I 
think  that  would  be  most  unfortunate  to  the  industry  involved.  I 
think  it  w^ould  be  most  unfortunate  to  a  lot  of  people  in  the  country, 
who  as  a  practical  matter  would  be  controlled  by  standards  de- 
veloped in  other  communities  and  I  think  it  really  runs  against 
what  the  Congress  ought  to  try  to  encourage,  which  is  iiational 
feelings  of  ideas  and  thoughts,  rather  than  breakdown  in  many 
small  communities. 

Senator  Hruska.  For  some  years  now,  there  have  been  bills  of 
that  kind  pending.  That  is  not  in  either  of  our  bills  we  are  con- 
sidering here.  But  I  wondered,  and  because  you  are  an  authority 
on  the  subject,  I  wanted  your  opinion. 

Mr.  FisiiBEiN.  Thank  you. 

Senator  Hruska.  We  will  recess  now^  until  3  o'clock. 

[Whereupon,  at  1 :40  p.m.,  the  subcommittee  adjourned,  to  re- 
convene at  3  p.m.,  this  same  day.] 

AFTERXOON    SESSION 

Senator  Hruska.  The  committee  will  come  to  order  to  continue 
the  hearing  started  this  morning. 

Out  first  witness  this  afternoon  is  Mr.  Stanley  Fleishman,  coun- 
sel for  the  Adult  Film  Association  of  America. 

Mr.  Weston  is  appearing  on  behalf  of  Mr.  Fleishman;  is  that 
correct  ? 

STATEMENT  OF  JOHN  WESTON,  COUNSEL,  ADULT  FILM  ASSOCIA- 
TION OF  AMEEICA,  HOLLYWOOD,  CALIF. 

Mr.  Weston.  Yes,  Senator, 

I  am  John  Weston  of  the  firm  of  Fleishman,  McDaniel,  Brown, 
and  Weston,  of  Hollywood.  Mr.  Fleishman,  the  senior  partner  in 
our  firm,  was  unavailable  by  virtue  of  the  fairly  short  notice  we 
had.  He  was  engaged  and  I  have  come  in  his  stead  to  represent  our 
firm  on  behalf  of  the  Adult  Film  Association  of  America,  an  asso- 
ciation throughout  the  Fnited  States  of  several  hundred  members 
who  are  principally  engaged  in  the  production,  distribution,  and 
exhibition  of  motion  picture  films  aimed  specifically  at  the  adult 
market. 
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Senator  Hruska.  Your  statement  will  be  printed  in  the  record 
in  full.  You  may  highlight  it.  if  you  wish,  or  read  it. 

Mr.  Weston!  Thank  you.  I  have  had  some  brief  conversations 
with  the  respective  minority  and  majority  counsel  of  the  committee 
in  an  attempt  not  to  duplicate  material  in  the  record  which  has 
already  appeared.  In  light  of  the  testimony  of  Mr.  Fishbein,  who 
preceded  me,  I  will  also  seek  to  pick  and  choose  from  the  remarks 
that  I  might  make  so  we  avoid  redundancy,  knowing  full  well  the 
time  of  the  Senator  and  statf  members,  of  course,  is  valuable. 

I  would  like  to  note  initially — the  position  of  our  client,  AFAA, 
is,  of  course,  unalterably  opposed  to  the  concept  of  censorship  and 
specifically  to  any  scheme  of  regulation,  be  it  Federal  or  otherwise, 
which  seems  to  impose  limitations  on  the  absolute  right  of  adults 
lO  see  and  view  and  read  material  of  their  choosing.  We  certainly 
do  not  quarrel  with  the  proposition  that  there  may  Avell  be  legitimate 
State  interest  in  regulating  in  a  locus  parentis  fashion  the  material 
which  juveniles  may  acquire  or  become  exposed  to  in  the  absence  of 
parental  consent,  and,  similarly,  we  do  not  challenge  the  right  of  the 
state — by  state,  I  mean  in  the  large  sense,  the  sovereign — to  insulate 
those  members  of  the  adult  public  who  do  not  wish  to  be  exposed 
to  erotic  material  from  having  to  do  so. 

I  also  would  like  to  state  at  the  outset  that  we  are  opposed  to  both 
section  2-9F5  of  Senate  1,  and  section  1851  of  Senate  1400,  as  those 
prospective  or  proposed  pieces  of  legislation  relate  to  the  Federal 
scrutiny  and  regulation  of  allegedly  obscene  material. 

Again,  in  light  of  what  I  said,  that  I  will  try  to  pick  and  choose, 
it  may  be  somewhat  less  than  a  concise  and  straightforward  state- 
ment of  our  position,  but  I  will  try  to  select  those  points  I  feel  have 
not  been  covered,  or  adequately  covered. 

Initially,  I  would  like  to  note,  of  course,  that  the  present  and 
existing  law  which  we  have  is  largely,  if  not  exclusively,  the  creation 
of  the  judiciary,  as  enunciated  in  constitutional  terms  and  that,  of 
course,  becomes  important  as  has  been  pointed  out  because  any 
prospective  legislation  must  be  measured  against  that  which  has  been 
previously  enunciated  as  constitutional  law  by  the  highest  court  in 
the  land. 

Because  of  the  laws  which  have  been  pronounced  by  the  U.S. 
Supreme  Court,  judicial  supremacy  at  this  moment  is  unquestioned. 

I  think  it  is  essential  to  note  that  in  the  original  cases,  the  Roth- 
AJherts  decisions  in  1957,  the  Supreme  Court  in  rejecting  the  claim 
made  to  them  that  the  Constitution  required  an  application  of  the 
"clear  and  present  danger"  test  in  order  to  sustain  general  obscenity 
laws,  rejected  that  test  under  the  doctrine  that,  as  we  now  know, 
and  we  are  all  familiar  with,  that  since  the  first  amendment  pro- 
tects speech  and  speech  is  that  which  is  without  social  value,  and 
obscenity  is  without  social  valuei.  therefore  the  first  amendment  does 
not  protect  obscenity. 

However,  in  the  same  opinion,  and  throughout  the  opinions  which 
have  followed  subsequently,  the  Court  has  been  quick  to  restate  that 
sex  and  obscenity  are  not  synonymous  and  that  only  that  literary 
or  cinematic  or  creative  expression  of  sexuality  which  is  obscene  may 
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bo  suppresspcl  and.  in  any  caso,  neither  the  State  nor  the  Federal 
Government  is  free  to  deal  vrith  the  subject  of  obscenity  in  any  way 
that  sovereignties  may  wish  to  do  so.  That  it  was  essential  to  remem- 
ber that  the  Constitution  could  not  be  divorced  and  the  first  amend- 
ment could  not  be  divorced  from  a  majority  of  the  procedures  and 
the  tactics  utilized  by  Government  and  prosecution  aoencies  to  regu- 
late or  control  or  to  prohibit  allegedly  obscene  material. 

So  if  we  argue  with  something  very  much  against  the  constitu- 
tional background,  we  are  dealing  with  something  far  more  than  a 
business  which  may  be  regulated  in  the  same  sense — and  I  deliber- 
ately choose  the  Senator's  discussion  of  this  morning  of  the  trading 
stamps,  or  other  source  of  purely  commercial  enterprises.  This  is 
not  something  which  may  be  regulated  in  any  way  in  the  same  man- 
ner as  all  repair  shops  and  similar  nonidealogical,  nonpresumptively 
protective  first  amendment  materials. 

It  must  be  always  viewed  with  the  constitutional  background  very 
much  present  in  the  minds  of  all  of  us. 

The  tripartite  definition  is  one  Avith  which  we  are  all  familiar.  I 
do  not  think  it  would  be  helpful  for  us  to  engage  in  a  discussion  of 
whether  or  not  each  of  the  three  tests  is  constitutionally  mandated. 
Sufficient  to  say,  from  the  reading  of  Rotli-ATberts  and  subsequent 
cases  down  through  Memoirs,  and  so  forth,  it  is  the  position  of  the 
Adult  Film  Association  of  America,  and  I  think  amply  bolstered 
by  the  constitutional  scholars  and  authorities  which  have  construed 
the  cases,  that  in  fact  each  of  the  elements  of  the  tripartite  defini- 
tion is  constitutionally  mandated  and  required. 

And  I  recall  to  the  committee's  attention  that,  of  course,  no  case 
subsequent  to  Memoirs  has  ever  either  in  plurality  or  majority 
opinion,  undermined  in  any  way  whatsoever  the  concepts  that  the 
tripartite  definitions,  which  must  coalesce  in  order  to  create  an 
unprotected  niche  of  expression,  has  ever  been  challenged  by  the 
law  and  overruled. 

I  would  note  in  the  brief  discussion,  which  I  seem  to  find  myself 
engaging  in  at  the  moment  in  a  development  of  the  evolution  of  the 
law,  the  scienter  requirement,  again  briefly  touched  on  by  Mr.  Fish- 
bein  this  morning,  has  been  quite  strongly  enunciated  in  a  series  of 
the  cases,  most  important  of  which  is  the  Smith  v.  California  case, 
whei'e  Mr.  Fleishman,  of  course,  was  counsel. 

In  this  case  it  was  noted,  as  our  statement  points  out,  that  the 
concept  of  a  mens  rea  is  not  the  exception  to  our  law,  but  rather 
is  the  general  rule  and  where  one  deals  in  addition  with  the  crim- 
inal law  process,  but  with  the  fragile  notions  of  expression  and  the 
fragile  requirement,  or  I  should  say  the  strong  requirement,  that 
fragile  thought  and  expression  and  communication  must  be  pro- 
tected and  unwarranted  intrusions  of  perhaps  even  the  majority, 
the  concept  of  scienter  becomes  doubly  important. 

We  note  initially  that  presumably  both  S.  1  and  S.  1400,  as  they 
apply  to  the  obscenity  laws,  eliminate  in  great  details  the  concepts 
of  scienter,  which  had  been  so  rigidly  adhered  to  for  generations 
in  our  system  of  jurisprudence. 

I  will  return  to  the  subject  of  scienter  subsequently. 
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I  would  like  to  call  to  the  committee's  attention  something  with 
which  I  am  sure  you  already  are  somewhat  familiar,  the  consider- 
able and  significant  trend  which  has  developed  both  amongst  the 
academic  writers,  the  judges  who  have  been  called  upon  to  render 
decisions,  and  the  practitioners  in  the  field,  towards  a  different 
mold  of  gauging  and  dealing  with  the  i3roblem,  should  there  be  a 
problem,  of  the  distribution  of  alleged  obscene  material  in  society. 

In  1957,  through  the  Supreme  Court  decisions  in  Roth  and  Alberts^ 
it  was  maintained  and  ultimately  established  that  there  would  be 
a  case-by-case  analysis. 

Senator  IIruska  We  will  recess  briefly. 

[Brief  recess.] 

Senator  Hruska.  The  subcommittee  will  come  to  order.  You  may 
proceed,  Mr.  Weston. 

Mr.  Weston.  Thank  you,  Senator. 

Prior  to  our  recess,  I  was  beginning  to  discuss  the  recent  trend 
the  last  6  or  7  years  away  from  the  case-by-case  focus  on  particular 
material  assimilated  and  alleged  to  be  obscene  by  the  authorities, 
to  a  more  useful  and  perhaps  economical  vote  in  terms  of  funds 
and  manpower  as  a  way  of  dealing  vv'ith  the  issue,  which  would  be 
to  consider  the  mode  of  dissemination  in  terms  of  the  governmental 
interests  which  are  asserted  for  the  justification  for  such  regula- 
tions. 

In  other  words,  rather  than  considering  a  particular  motion  picture 
exhibit  as  alleged  to  be  obscene,  what  would  be  focused  on  in  this 
developing  trend  would  be  the  circumstances  of  the  dissemination 
and  persons  to  whom  it  was  disseminated.  This  was  initially  sug- 
gested and  advocated  to  the  Supreme  Court  in  the  Both-AIherts  ^ 
cases  and  rejected  at  that  time. 

However,  in  1966,  in  Redrwp  v.  New  York  -  and  companion  cases 
which  were  argued  by  attorneys  in  our  office,  the  Court,  interestingly 
having  initially  granted  certiorari  on  the  issue  of  scienter,  which  we 
will  be  discussing  subsequently,  ultimately  handed  down  an  inter- 
esting per  curiam  opinion  where,  for  the  first  time,  from  the  opinions 
of  the  U.S.  Supreme  Court,  the  concept  of  the  consenting  adult  as 
an  enclave  of  constitutionally  protected  communication  or  expres- 
sion first  appeared  in  that  case,  the  Court  noted  that  since  the 
statutes  involved  did  not  reflect  a  limited  and  specific  concern  for 
the  welfare  of  juveniles,  nor  indicate  a  thrusting  on  any  unwilling 
members  of  the  adult  public — and  I  say  those  two  for  pertinent 
part — that  the  nature  of  the  material  itself  would  not  be  considered. 

In  all  fairness,  the  Court  went  on  to  make  certain  other  points, 
but  that  was  the  first  time  that  the  consenting  adult  conception  had 
appeared  in  the  Supreme  Court  reports. 

Of  course,  this  position  amply  vindicates  what  the  Adult  Film 
Association  of  America  would  assert  to  be  the  basic  interest  that 
government  has  in  this  year  of  1973,  in  light  of  the  pluralistic  and 
democratic  nature  of  our  sj-stem,  that  Government  does  in  fact  have, 
and  that  is,  as  we  have  indicated  before,  to  protect  juveniles  from 


-'Roih,  V.   United  States,  354  U.S.  476    (1957). 
-Redrup  v.  Isew  York,  3S6  U.S.  767    (1967). 
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matei-ial  beino;  exliibitod  and  distril:>ntod  to  them  in  the  absence  of 
parental  consent  and  to  protect  the  adult  citizens  who  mifxht  not 
wish  to  partake  of  adult  film  fare  or  literature,  or  whatever. 

The  concept  of  the  consenting'  adults  has  achieved  considerable 
success,  I  would  say,  in  many  forms.  Many  of  the  lower  courts,  both 
Federal  and  State,  have  adopted  this  position  and  a  number  of 
legislatures  have  considered  it  and  some,  in  fact,  have  even  adopted 
it.  I  would  discuss  this  in  light  of  some  other  points  I  will  make 
shortly. 

I  might  also  add.  of  course,  as  was  pointed  out  in  the  statement 
we  have  submitted,  this  position  is  presently  before  the  U.S.  Supreme 
Court  in  three  cases,  one  of  which  is  being  represented  bv  our  office, 
Kaplan  v.  California,  93  S.  Ct.  2683  (1973),  and  I  think  "it  might  be 
i:)ertinent  at  tliis  time,  really,  to  point  out  one  observation  that  was 
covered  by  colloquay  between  the  Senator  and  Mr.  Fishbein  this 
morning,  and  that  was  in  terms  of  what  the  Supreme  Court  might 
resolve  in  terms  of  national  as  opposed  to  local  standards. 

The  Court  has  been  asked  and  has  presently  before  it  to  establish 
that  the  general  obscenity  laws  under  the  Constitution  may  not  be 
applied  constitutionally  and,  in  fact,  do  not  reach  the  distribution 
nor  exhibition  of  either  conceivingly  obscene  material  in  the  absence 
of  allegations  and  proof  that  the  material  was  distributed  to  juven- 
iles or  thrust  on  unwilling  members  of  the  public. 

So,  in  that  sense,  a  decision  by  the  Court  would  eliminate  the 
consideration  of  the  local  standard  or  a  statewide  standard,  or  a 
Federal  standard,  because  the  Constitution  would  then  provide  that 
under  the  first  amendment,  the  general  obscenity  laws  of  any  sort 
could  not  be  applied  in  the  absence  of  the  distribution  of  literature 
to  juveniles  or  to  nonconsenting  adults. 

I  would  like  just  briefly  to  touch  on  some  Federal  legislation 
which  has  been  promulgated  since  the  Rotli-ATberts  decision,  which 
does  have  a  bearing  on  the  conceded  interest  and  tlie  concedingly 
acceptable  interest  of  the  Government  in  terms  of  protecting  both 
juveniles  and  nonconsenting  adults.  The  specific  statute  to  which 
I  make  reference  would  be  title  39,  U.S.C.,  3008,  which  provides  within 
the  absolute  expression  of  an  individual  homeowner,  what  material 
they  do  wish  or  do  not  wish  to  receive. 

In  other  words,  material  which  is  sent  to  the  homeowner — I  don't 
mean  necessarily  homeowner,  resident,  which  in  the  sole  opinion  of 
the  resident  is  material  which  he  or  she  finds  to  be  sexually  oriented 
and  not  desirable,  to  simply  discontinue  upon  filling  out  the  form 
at  the  post  office,  which  is  then  provided  to  the  distributor  of  the 
offending  material,  and  then  under  Federal  concept  powers  that  the 
mailer  is  enjoined  from  sending  further  mailings  based  on  the  sole 
discretion,  again,  of  the  addressee. 

Similarly,  the  mailers  Mere  required  by  the  statute  before  any  mail 
to  check  their  mailing  list  against  a  federally  produced  list  whieli 
had  the  names  of  persons  who  had  indicated  through  filing  of  forms 
that  they  did  not  wish  to  receive  this  material. 

So  there  were  essentially  then,  at  tlie  conclusion  of  that  piece  of 
legislation,  tliree  Federal  laws  geared  to  protect  the  homeowner  wlio 
did  not  wish  to  recei\e — and  again  I  mean  resident — the  citizen  who 
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did  not  wish  to  receive  material  through  the  mail,  unsolicited  or 
otherwise,  which  in  the  sole  discretion  of  the  citizen  was  deemed  to 
be  sexually  offensive,  if  the  committee  will. 

I  might  add  that  to  my  knowledge  both  of  these  statutes  have 
been  judicially  upheld  and  similarly  there  has  been  no  evidence  that 
I  have  seen  to  suggest  that  when  properl}^  used,  the  statutes  do  not 
provide  all  of  the  protection  that  citizens  might  wish  in  terms  of  not 
having  material  sent  to  them.  Of  course,  they  would  leave  undis- 
turbed the  ability  of  citizens  to  receive  material  that  they,  in  fact, 
did  request  and  did  wish. 

I  turn  next  to  the  Commission  on  Obscenity  and  Pornography.  I 
am  sure  this  committee  is  well  acquainted  with  that  particular  Com- 
mission and  its  findings.  I  would  suggest  that  the  Commission  found 
a  number  of  things  which  are  germane  to  the  task  of  this  subcommit- 
tee in  examining  the  proposed  legislation. 

Mr.  Blakey.  Mr.  Chairman,  the  Senate  as  you  will  recall,  had  an 
occasion  to  debate  that  report  and  to  pass  a  resolution  on  that  report. 

Senator  Hruska.  That  is  right. 

Mr.  Blakey.  It  might  be  helpful  if  that  material  was  inserted  in 
the  record  at  this  point. 

Senator  Hruska.  The  resolution  will  be  put  in  the  record,  together 
with  such  selected  excerpts  fi'om  the  debate  or  summaries  thereof,  to 
give  the  context  of  it,  in  a  suitable  j)lace  of  these  hearings. 

[The  material  above  referred  to,  follows :] 

[Excerpts  from  Cougressioiml  Record,  Oct.  13,  1970,  pp.  S17903-22  (daily  ed. )  ] 

Order  of  Business 

The  Presiding  Officer.  Under  the  previous  order  the  Senator  from  Arkansas  is 
recognized  for  30  minutes. 

Resolution  Declaring  That  the  Senate  Reject  the  Findings  and  Recom- 
mendations OF  THE  Commission  on  Obscenity  and  Pornography 

Mr.  McClellan.  Mr.  President,  under  the  previous  order  I  send  to  the  desk 
a  resolution  which  is  to  be  immediately  considered.  I  a.sk  that  the  resolution  be 
stated. 

The  Presiding  Officer.  The  resolution  will  be  stated. 

The  legislative  clerk  proceeded  to  read  the  resolution. 

Mr.  McClellan.  Mr.  President,  I  ask  unanimous  consent  that  further  reading 
of  the  resolution  be  dispensed  with. 

The  Presiding  Officer.  Without  objection,  it  is  so  ordered ;  and,  without  ob- 
jection, the  resolution  will  be  printed  in  the  Record. 

The  resolution,  with  its  preamble,  reads  as  follows  : 

S.  Res.  477 

A  resolution  declaring  that   the  Senate  rejects   the  findings  and   recommendations  of  the 

Commission  on  Obscenity  and  Pornography 

Whereas  the  Congress,  in  response  to  the  increasing  volume  and  amount  of 
traliie  in  obscene  and  pornographic  material  and  the  uncertainty  of  the  state  of 
the  law  regulating  the  flow  of  this  material  resulting  from  a  series  of  decisions 
of  the  Supreme  Court  of  the  United  States,  has  found  and  declared  commercial- 
ized obscenity  and  pornography  to  be  matters  of  national  concern ; 

Whereas,  in  seeking  a  solution  to  the  problems  caused  by  obscene  and  porno- 
graphic materials,  the  Congress  passed  Public  Law  90-100  in  1967  creating  the 
Commission  on  Obscenity  and  Pornography  ; 

Whereas  the  Commission  on  Obscenity  and  Pornography  was  required  by  law 
to  report  to  Congress  and  to  the  President  on  its  findings  and  recommendations 
with  respect  to  four  specific  assignments  : 
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"(1)  with  the  aid  of  leading  constitutional  law  authorities,  to  analyze  the 
laws  pertaining  to  the  control  of  obscenity  and  pornography ;  and  to  evaluate  and 
recommend  definitions  of  obscenity  and  pornography ; 

"(2)  to  ascertain  the  methods  employed  in  the  distribution  of  obscene  and 
pornographic  materials  and  to  explore  the  nature  and  volume  of  traflSc  in  such 
materials ; 

"(3)  to  study  the  effect  of  obscenity  and  pornography  upon  the  public,  and 
particularly  minors,  and  its  relationship  to  crime  and  other  antisocial  behavior ; 
and 

"(4)  to  recommend  such  legislative,  administrative,  or  other  advisable  and 
appropriate  action  as  the  Commission  deems  necessary  to  regulate  effectively  the 
flow  of  such  traffic,  without  in  any  way  interfering  with  constitutional  rights." ; 

Where  as  the  Commission  has  now  submitted  its  findings  and  recommendations 
in  a  report  based  on  unscientific  testing,  inadequate  review  of  such  testing,  and 
an  attempted  denial  of  the  rights  of  the  minority  members  of  the  Commission ; 

Whereas  the  Commission's  own  findings  indicate  that  its  recommendations,  in 
many  respects,  are  not  based  upon  adequate  research  and  information ;  and 

Whereas  the  Commission  has  failed  to  carry  out  the  mandate  of  Congress  and 
its  statutory  duties  by  ignoring  potential  effects  of  long-term  exposure  to  obscene 
and  pornographic  materials  :  Now,  therefore,  be  it 

Resolved,  That  the  Senate  specifically  rejects  the  following  findings  and  rec- 
ommendations of  the  Commission  on  Obscenity  and  Pornography  : 

(1)  that  there  is  "no  evidence  to  date  that  exposure  to  explicit  sexual  mate- 
rials play  a  significant  role  in  the  causation  of  delinquent  or  criminal  behavior 
among  youths  or  adults"  ; 

(2)  that  "a  majority  of  American  adults  believe  that  adults  should  be  allowed 
to  read  or  see  any  sexual  materials  they  wish"  ; 

(3)  that  "there  is  no  reason  to  suppose  that  elimination  of  governmental  pro- 
hibitions upon  the  sexual  materials  which  may  be  made  available  to  adults  would 
adversely  affect  the  availability  to  the  public  of  other  books,  magazines,  and 
films" ; 

(4)  that  "nor  is  there  evidence  that  exposure  to  explicit  sexual  materials  ad- 
vei-sely  affects  character  or  moral  attitudes  regarding  sex  and  sexual  conduct" ; 
and 

(5)  that  "Federal,  State,  and  local  legislation  prohibiting  the  sale,  exhibition, 
or  distribution  of  sexual  materials  to  consenting  adults  should  be  repealed". 

Sec.  2.  The  Senate  declares  that — 

(1)  generally  the  findings  and  recommendations  are  not  supported  by  the  evi- 
dence considered  by  or  available  to  the  Commission  ;  and 

(2)  the  Commission  has  not  properly  performed  its  statutory  duties  nor  has 
it  complied  with  the  mandates  of  Congress. 

Mr.  McClellan.  Mr.  President,  I  ask  for  the  yeas  and  nays  on  the  pending 
resolution. 

The  yeas  and  nays  were  ordered. 

Mr.  McClellan.  Mr.  President,  I  would  like  to  note  that  the  pending  resolution 
is  cosponsored  by  26  Democratic  Senators  and  24  Republican  Senators.  It  is  a  bi- 
partisan resolution.  It  is  an  effort  to  have  the  Senate  express  its  views  regarding 
the  findings  and  recommendations  of  a  Presidential  Commission  that  was  created 
by  Congress  in  1967. 

Mr.  President,  during  the  past  decade,  the  Supreme  Court,  through  a  series  of 
decisions,  has  emasculated,  obfuscated,  and  thrown  into  a  complete  state  of  con- 
fusion, laws  relating  to  obscene  and  pornographic  material.  The  merchants  of 
smut  and  the  purveyors  of  filth  have  taken  advantage  of  this  muddled  situation  to 
increase  the  volume  of  and  trafiicking  in  their  salacious  material.  Public  outrage 
over  this  deplorable  situation  was  translated  in  1967  into  the  enactment  of  legis- 
lation to  establish  a  Commission  on  Obscenity  and  Pornography.  Such  a  Commis- 
sion was  declared  to  be  necessary  becjuise  the  Congress  found  the  trnfBc  in  ob- 
scenity and  pornography  had,  indeed,  become  a  matter  of  grave  national  concern. 
In  an  effort  to  determine  the  dimensions  of  the  problem  and  to  frame  remedial 
action,  the  Congress  assigned  four  tasks  to  the  Commission. 

(1)  To  analyze  the  laws  pertaining  to  the  control  of  obscenity  and  pornography ; 
and  to  evaluate  and  recommend  definitions  of  obscenity  and  pornography; 

(2)  To  ascertain  the  methods  employed  in  the  distribution  of  obscene  and  por- 
nographic materials  and  to  explore  the  nature  and  volume  of  traflSc  in  such 
materials ; 
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(3)  To  study  the  effect  of  obscenity  and  pornography  upon  the  public,  and 
particularly  minors,  and  its  relationship  to  crime  and  other  anti-social  behavior ; 
and 

(4)  To  recommend  such  legislative,  administrative,  or  other  advisable  and  ap- 
propriate action  as  the  Commission  deems  necessary  to  regulate  efiettively  the 
flow  of  such  traffic,  without  in  any  way  interfering  with  constitutional  rights. 

Now,  2  years  and  $2  million  later,  the  Commission  completed  its  work  and 
has  submitted  a  report  that  has  been  characterized  as  a  "scientitic  scandal" 
and  a  "magna  carta  for  pornographers." 

In  short,  the  majority  report  of  the  Commission  has  made  recommendations 
which  involve  repeal  of  all  laws  pertaining  to  sale  or  distribution  of  pornog- 
raphy to  adults,  and  the  same  for  children — except  for  pictorial  material. 

Mr.  President,  the  Congress  might  just  as  well  have  a^sked  the  pornographers 
to  write  this  report,  although  I  doubt  that  even  they  would  have  had  the  temerity 
and  effrontery  to  make  the  ludicrous  recommendations  that  were  made  by  the 
Commission. 

The  Commission  bases  its  conclusions  on  the  following  considerations : 

First,  that  extensive  empirical  investigations,  both  by  the  Commission  and 
by  others,  provides  no  evidence  that  exposure  to  or  use  of  explicit  sexual  ma- 
terials play  a  significant  role  in  the  causation  of  social  or  individual  harms 
such  as  crime,  delinquency,  sexual  or  nonsexual  deviancy,  or  severe  emotional 
disturbances ; 

Second,  that  public  opinion  in  America  does  not  support  the  imposition  of 
legal  prohibitions  upon  the  rights  of  adults  to  read  or  see  explicit  sexual  ma- 
terials. While  a  minority  of  Americans  favor  such  prohibitions,  a  majority  of 
the  American  people  presently  are  of  the  view  that  adults  should  be  legally 
able  to  read  or  see  explicit  sexual  materials  if  they  wish  to  do  so ;  and 

Third,  that  society's  atempts  to  legislate  for  adults  in  the  area  of  obscenity 
have  not  been  successful.  Present  laws  prohibiting  the  consensual  sale  or  dis- 
tribution of  explicit  sexual  materials  to  adults  are  extremely  unsatisfactory  in 
their  practical  application. 

I  do  not  think  that  the  Senate  should  allow  this  report — which  would  substi- 
tute hedonism  for  morality — to  stand  unchallenged. 

Mr.  President,  I  reject  the  conclusions  and  recommendations  of  this  Commis- 
sion, and  I  am  introducing  this  resolution  declaring  it  to  be  the  sen?e  of  the 
Senate  to  likewise  refute  and  reject  the  Report  of  the  Commission  on  Obscenity 
and  Pornography. 

I  am  particularly  concerned  over  this  report  because  it  was  the  Government 
Operations  Committee,  which  I  am  privileged  to  chair,  which  processed  the  bill 
creating  this  Commission. 

A  brief  review  of  this  report,  its  major  findings  and  recommendations,  and  the 
Commission's  procedures,  plainly  shows  why  the  Senate  and  public  opinion  must 
be  mobilized  to  reject  it. 

Although  two-thirds  of  the  18-member  Commission  agreed  with  these  recom- 
mendations, strong  dissent  has  l>een  filed  by  three  of  its  members. 

I  believe  that  the  minority  views  of  Reverends  Hill  and  Link,  in  which  Charles 
Keating  concurs,  represents  a  responsible  position  on  the  issues  and  a  well  reas- 
oned response  to  the  majorit.v's  position. 

Even  a  cursory  study  of  this  document  sustains  the  minority's  charge  that  "it  is 
slanted  and  biased  in  favor  of  protecting  the  business  of  obscenity  and  pornog- 
raphy, which  the  Commission  was  mandated  by  Congress  to  regulate." 

Substantial  justification  for  many  of  the  Commission's  findings,  and  specifically 
the  request  to  repeal  laws  regulating  the  flow  of  this  material,  is  based  on 
their  contention  that : 

"A  majority  of  the  American  people  presently  are  of  the  view  that  adults 
should  be  legally  able  to  read  or  see  explicit  sexual  materials  if  they  wish  to 
do  so." 

Anyone  who  will  examine  the  study  which  allegedly  supports  this  statement 
will  find  this  a  flagrant  distortion  of  facts.  The  Commission  blandly  fails  to 
mention  two  national  polls  refuting  such  a  conclusion. 

In  1969  Louis  Harris  conducted  a  national  study  of  moral  attitude  among 
Americans  in  an  effort  to  "illuminate  the  changing  U.S.  moral  climate."  The 
result  of  his  poll  found  Americans,  in  general,  far  more  permissive  about  morals 
than  they  were  only  a  few  years  ago.  However,  Mr.  Harris  found  that  by  no 
means  did  a  majority  endorse  "sexual  revolution ;  76  percent  of  those  tested 
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wanted  poriiography  outlawed  and  72  percent  believe  that  erotica  robs  sexual 
relations  of  beauty." 

Collaborating  this  conclusion  is  George  Gallup's  poll  of  June  19G!J,  in  which  he 
found  that  most  Americans  favor  stricter  laws  on  pornography.  Of  every  1th) 
adults  interviewed  in  this  survey,  85  said  that  they  favored  more  stringent  f>tate 
and  local  laws  dealing  with  salacious  literature;  and  7G  of  every  100  demanded  a 
tougher  stand  on  the  types  of  magazines  and  newspapers  available  at  newsstands.. 

In  contrast  to  these  concurring  surveys,  the  Commission  found  only  2  i)ercentj 
of  those  questioned  believed  pornography  a  serious  problem.  The  reason  for  this 
dichotomy  is  apparent  when  you  consider  the  question  that  the  Commission  asiced 
was :  "Would  you  please  tell  me  what  you  think  are  the  two  or  three  most 
serious  problems  facing  our  country  today?"  Such  a  blatant  distortion  of  tiie- 
significance  of  such  a  question  and  answer  tests  our  credulity.  This  example  sus- 
tains the  minorities'  outrage  and  their  charge  that  "this  sort  of  picking  and  choos- 
ing of  favorable  statistics  is  indefensible." 

The  keystone  of  the  report  is  the  finding  that  "empirical  research  designed 
to  clarify  the  question  has  found  no  evidence  to  date  that  exposure  to  explicit 
sexual  materials  plays  a  significant  role  in  the  causation  (if  delinquent  or  criminal 
l)ehavior  among  youths  or  adults."  This  statement  is  refuted  by  all  the  minority 
members.  Dr.  Victor  Cline,  University  of  Utah  psychologist  and  specialist  in  so-: 
cial  science  research  methodology  and  statistics  finds  that  conclusion  lacking 
credibility  and  states  that  the  Commission  rejected  data  suggesting  the  linkage 
between  pornography  and  sexual  deviancy.  ^Moreover,  Dr.  Cline  calls  the  findings 
and  recommendations  of  the  Commission's  effects  panel  a  "scientific  scandal."  In 
one  minority  report,  two  dissenters  flatly  charge  the  majority  with  surrepti- 
tiously omitting  information  detrimental  to  this  finding.  In  essence  they  charge 
that  this  conclusion  is  fraudulent. 

Tliere  is  evidence  that  a  significant  percentage  of  nationally  recognized  psy- 
chiatric authorities  and  many  law  enforcement  officials  at  all  levels  disagree  with 
this  findiiig. 

The  previously  mentioned  dissenters.  Father  Morton  A.  Hill  and  Winfrey  C. 
Link,  state  that  this  conclusion  is  ridiculous  and  that,  in  fact,  "no  adeiiuate 
cau.sal  studies  were  done." 

This  brings  us  to  another  point,  Mr.  President,  and  that  is  that  all  of  the  di.s- 
senters  criticize  the  limitations  of  the  research  done  by  the  majority.  Some  of 
these  are  that :  First,  there  were  no  studies  on  the  long-range  efi'ects  of  exposure 
to  pornograrthy ;  second,  there  were  no  in-depth  clinical  studies ;  third,  the  omis- 
sion of  studies  on  "porno-violence"  suggested  by  the  Commission  on  the  Causes 
and  Prevention  of  Violence ;  and,  fourth,  omission  of  research  .suggesting  a  sig- 
nificant amount  of  learning  occurs  through  watching  and  imitating  the  behavior 
of  others. 

The  minority  reports  cite  with  particuarity  a  series  of  relevant  studies  which 
they  say  contain  detrimental  evidence  serious  enough  to  question  the  findings  of 
the  majority. 

The  Commission  downplays  the  relationship  between  the  increase  in  crime  and 
the  flow  of  this  material.  Yet,  one  only  needs  to  review  the  staggering  available 
statistics  to  realize  that  crime  and  the  volume  of  these  materials  are  on  a 
iiarallel  upswing.  The  overwhelming  bulk  of  erotica  began  in  the  early  sixties  and 
since  that  time  verified  reported  rapes  have  been  up  116  percent.  Arrests  for  rapes 
l)etween  1900  and  1909  for  all  ages  is  up  56.6  jiercent,  prostitution  and  com- 
mercialized vice  is  up  SO  percent.  No  one  can  deny  these  statistics,  and  they  would 
appear  to  I'eflect  some  relationship  between  crime  and  pornography. 

I  fear  that  if  we  allow  and  encourage  the  flow  of  ob.scene  material  there  will  be 
no  stopping  these  sex  offenders.  This  filth  is  stimulating  to  them,  they  feed  on  it, 
and  tlie  Commission  would  guarantee  that  they  have  tlieir  fill. 

Altliough  the  Commission  believes  that  pornography  does  not  cause  antisocial 
behavior,  they  give  no  seriou.s  or  in-depth  study  into  problems  normally  con.sidered 
ancillary  to  the  distribution  of  this  material  such  as  sexual  promiscuity,  abor- 
tion, divorces,  or  venereal  disease. 

The  ILS.  Public  Health  Service  shows,  for  example,  that  gonorrhea  veneral 
dksease  is  up  H>  percent  since  1960.  The  rise  in  illegitimate  l>irths  since  1940  has 
])een  a  catastro])hic  3.50-percent  increase.  AVhat  about  these  blights  on  our 
citizens?  Are  they  insignificant  to  this  report?  I  think  not. 

Mr.  President,  this  body  has  shown  grave  concern  over  the  deteriorating 
quality   of  our  air,   our  water,  and  our  other  natiiral   resources.   To  me,  our 
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greatest  and  most  treasured  natural  resource  is  our  youth,  for  they  are  the 
repositories  of  whatever  values  or  norms  we  intend  to  leave  history  and  future 
generations.  We  must  he  concerned  about  the  "moral  pollution"  which  might  well 
inhibit  and  stunt  their  physical,  mental,  and  moral  well-being. 

The  Commission  tinds  that  constitutionally  we  cannot  restrain  the  flow  of 
this  material  to  adults  in  order  to  halt  its  How  to  minors.  Second,  they  suggest 
that  wide  use  of  this  material  will  not  affect  the  malleable  minds  of  our  youth. 

The  Commission  recommendations  in  this  area,  Mr.  President,  leave  much  to  be 
desired.  They  recommend  only  against  the  sale  of  pictorial  obscenity  to  chil- 
dren— specilieally  exempted  are  printed  words  or  textural  materials. 

I  seriously  question  the  Commission's  suggestion  that  our  youth,  who  do  not 
have  the  benefit  of  mature  selectivity,  will  be  able  to  emotionally  withstand 
flagrant  and  licentious  material  and  behavior.  1  agree  with  the  words  of  minority 
member,  Charles  Keating,  when  he  said  : 

"At  a  time  when  the  spread  of  pornography  has  reached  epidemic  proportions 
in  our  country  and  when  tlie  moral  hbej-  of  our  nation  seems  to  be  rapidly  un- 
raveling, the  desperate  need  is  for  enlightened  and  intelligent  control  of  the 
poisons  which  threaten  us — not  the  declaration  or  moral  bankruptcy  inherent  in 
the  repeal  of  the  laws  which  have  been  the  defense  of  decent  people  against  the 
pornographers  for  profit." 

Mr.  President,  it  is  apparent  why  the  minority  has  charged  that  "the  entire 
report  is  suspect  and  lacking  in  credibility."  The  traffic  in  obscenity  is  increasing 
each  jiassing  day,  and  the  adoption  of  the  majority  report  will  only  open  the 
floodgates  wider  for  the  commercializing  of  pornography.  They  minimize  the 
volume  of  this  traffic,  yet  they  publish  statistics  which  prove  that  the  great 
majority  of  films  showing  in  the  country  today  have  certain  age  restrictions  be- 
cause of  their  erotic  content.  The  majority  states  that  the  previous  estimates 
of  gross  sales  of  literature  in  this  area  are  exaggerated,  yet  they  find  that  sexu- 
ally oriented  peiiodicals  alone  grossed  163  million  dollars  in  1969  retail  sales. 
Total  sales  of  "adult  only"  publications  accounted  for  $70  to  S90  million  in  retail 
sales  in  1969. 

The  Commission  estimates  that  approximately  .fl4  million  was  earned  in 
retail  mail  sales  in  1969.  Anotlier  $4  to  $10  million  in  retail  sales  was  realized  in 
foreign  publications.  The  amount  of  trafficking  of  this  material  is  most  disturb- 
ing, and  the  Commission's  response  to  the  problem  is  wholly  inadequate. 

Americans  receive  over  21  billion  pieces  of  mail  each  year  which  advertise 
products  and  solicit  purchases.  The  Commission  attempts  to  gloss  over  and  to 
minimize  the  volume  of  sexually  oriented  materials  by  stating  that  less  than  25 
percent  of  the  21  million  is  of  a  salacious  natui'e.  Mr.  President,  this  comes  to 
approximatel.v  52  million  pieces  a  year,  or,  in  other  words,  a  full  25  percent  of 
our  people — man,  woman,  and  child — can  mathematically  expect  to  receive  a  piece 
of  this  unsolicited  garbage  annually. 

Equally  disturbing  is  the  Commission's  summary  statement  that  "professional 
workers  in  this  area  of  human  conduct  generally  believe  that  sexual  materials 
do  not  have  harmful  effects."  The  minorit.v  members  suggest  that  we  disregard 
the  significance  of  that  statement  because  it  is  based  on  "a  mail-back  survey  in 
which  only  a  third  of  their  sample  responded."  They  also  neglect  to  state.  Hill, 
Link,  and  Keating  tell  us,  "that  254  psychiatrists  and  psychologists  had  seen 
cases  where  they  reported  they  had  found  a  direct  causal  linkage  between  in- 
volvement with  pornography  and  a  sex  crime,  while  another  324  professionals 
reported  seeing  cases  where  such  a  relationship  was  suspected.'' 

Mr.  President,  these  inconsistencies  are  an  unacceptable  infringement  upon 
sound  scientific  methodology,  or,  as  the  minority  reports  : 

"What  the  American  people  have  here  for  the  $2  million  voted  by  Congress,  and 
paid  by  the  taxpayer,  is  a  shoddy  piece  of  scholarship  that  will  be  quoted  ad 
nauseun)  by  cultural  polluters  and  their  attorneys  within  society." 

It  is  surprising  that  the  Commission  had  the  courage  to  recommend  such 
sweeping  reform  based  on  its  findings,  yet  are  unwilling  to  accept  full  responsi- 
bility for  their  conclusions.  They  state  in  the  final  sections  of  their  report  that — 

"The  Commission's  effort  to  develop  information  has  been  limited  by  time, 
financial  resources,  and  the  paucity  of  previously  existing  research.  Many  of  its 
findings  are  tentative  and  many  questions  remain  to  be  answered.  We  trust  that 
our  modest  pioneering  work  in  emperical  research  into  several  problem  areas 
will  help  to  open  the  wa.v  for  more  extensive  long-term  research  based  on  more 
refined  methods  directed  to  more  refined  questions." 
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I  believe,  Mr.  President,  that  America  needs  to  protect  its  moral  fiber;  not 
tear  it  asunder  or  subvert  it.  The  libertarian  attitudes  of  this  Commission  are 
not  new.  We  have  seen  them  before,  and  they  add  up  to  a  consistent  and  per- 
vasive posture  of  permissiveness.  It  runs  as  a  common  thread  in  ar^mients 
against  strict  law  enforcement,  against  punishment  for  criminals  and  anarchists 
who  are  bent  on  destroying  our  campuses,  against  new  tools  to  fight  organized 
crime  and  against  many  other  constructive  measures  previously  proposed.  I  can 
only  say  that  such  exaggerated  "sophisticated  permissiveness"  will  lead  to 
certain  further  moral  corruption. 

Unfortunately,  the  Commission's  procedures  were  as  unsoimd  as  its  substan- 
tive recommendations,  Messrs.  Hill  and  Link  describe  them  in  the  following 
language : 

"Using  procedures  wholly  undemocratic,  the  Commission's  Chairman  has 
marched  the  Commission  from  a  preconceived  assumption  along  a  precharted 
path  to  a  predetermined  conclusion." 

From  the  outset  the  mandates  of  Congress  were  ignored.  Although  Public  Law 
90-100  required  that  a  Chairman  and  Vice  Chairman  be  elected  by  the  Com- 
mission from  its  members,  a  White  House  press  release  dated  January  2,  1908, 
reported  that  William  B.  Lockhart  has  been  "selected"  Chairman  of  the  Com- 
mission, 5  months  before  the  Commission  even  met. 

The  Commission  from  the  outset  felt  it  necessary  to  deny  information  to  the 
public.  Although  the  report  admits  that  several  commissioners  requested  public 
hearings,  a  majority  chose  a  clandestine  procedure,  arguing  that  public  hearings 
would  not  be  a  likely  source  of  accurate  data  or  a  wise  expenditure  of  its  limited 
resources.  Because  this  body  refused  to  hear  about  how  the  people  of  this  Nation 
really  felt  about  obscenity,  two  of  the  Commissioners  were  forced  to  hold  hear- 
ings in  eight  cities  of  this  Nation.  Astonishingly  enough,  the  Coinmission  voted 
not  to  reimburse  these  two  Commissioners  and  refused  to  give  consideration  to 
their  work.  In  the  waning  months  of  the  Commission's  life,  4  days  of  hearings 
were  held  to  enhance  its  record. 

The  Commission  was  divided  into  four  panels — legal,  effects,  traffic,  and  posi- 
tive approaches.  Each  of  these  panels  was  to  study  designated  problems  and 
propose  a  separate  report  to  the  full  Commission.  From  the  conclusions  reached 
by  these  reports,  the  full  Commission  would  make  its  recommendations.  A  sum- 
mary of  all  the  panel  reports  and  the  various  recommendations  by  the  Com- 
mission was  to  be,  and  is,  printed  in  a  "overview  report." 

The  panel  reports  were  to  represent  an  accumulation  of  the  information  and 
evidence  gathered  by  the  individual  groups.  At  the  outset  the  Commission  de- 
termined that  almost  all  of  the  previously  gathered  matter  was  inconclusive  and 
unempirical  in  approach  and  "had  little  anchoring  in  objective  evidence."  To 
supplement  their  own  research,  the  Chairman  and  staff  of  the  Commission,  with 
the  advice  and  consent  of  a  few  individual  Commissioners,  but  not  with  the 
approval  or  knowledge  of  the  whole  Commission,  contracted  for  various  studies 
to  be  called  "technical  reports." 

Although  this  procedure  gives  the  appearance  of  good  organization  as  well  as 
providing  a  fair,  logical,  and  educated  procedure  to  evolve  recommendations,  it 
apparently  did  not  work  that  way. 

in  fact,  Mr.  Keating  informs  us,  all  the  Commissioners  were  not  allowed  to 
participate  in  the  determination  of  what  research  should  be  performed,  the  tech- 
nical reports  were  not  finally  completed  to  use  as  a  basis  for  the  panel  reports, 
and  unbelievable  as  it  may  seem,  the  four  panel  reports  were  not  finalized  prior 
to  when  the  Commission  had  determined  its  conclusions  and  recommendations. 

The  situation  became  so  grave  that  a  minority  member  was  forced  to  file  >Hiit 
against  the  Commission  and  request  the  Federal  district  court  to  grant  him  ade- 
quate time  to  compose  and  submit  a  minority  report  as  well  as  adequate  space 
to  print  it.  Never  before,  to  my  knowledge,  in  the  history  of  congressionally 
created  Presidential  commissions,  have  constitutional  rights  been  so  infringed 
upon  that  one  of  its  members  was  compelled  to  seek  judicial  relief. 

This  matter,  Mr.  President,  was  finally  resolved  by  stipulation,  which  has  been 
filed  with  the  coui-t,  allowing  the  dissenter  reasonable  time  and  realistic  printing 
space.  That  same  stipulation  provides  that  "each  and  every  technical  report  to  be 
printed  and  published  by  the  Commission  shall  bear  the  following  legend :  this 
technical  report  has  not  been  reviewed  or  approved  by  the  full  Commission.'  This 
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legend  is  to  be  printed  on  the  title  page  of  each  report."  It  is  these  unfinished  and 
unreviewed  "technical  reports"  which  were  the  basis  for  the  findings  and  recom- 
mendations of  the  majority  report. 

Minority  members  Hill,  Link,  and  Keating  find  the  entire  report  "irrelevant 
and  deserving  condemnation  as  inimical  to  the  welfare  of  the  United  States,  its 
citizens  and  its  children."  They  requested  that  it  be  excluded  from  considera- 
tion by  the  Congress  and  States.  I  wholeheartedly  concur.  I,  therefore,  intro- 
duce for  appropriate  reference,  a  resolution  rejecting  certain  findings  and  recom- 
mendations of  the  Commission  on  Obscenity  and  Pornography  and  declaring 
that  the  Commission  has  failed  adequately  to  perform  its  statutory  duties  and 
to  comply  with  the  mandate  of  Congress. 

The  resolution  states  that  the  report  is  not  based  on  adequate  research  and 
that  it  requests  sweeping  reform  yet  ignores  potential  effects  of  long-term  ex- 
posure to  obscene  and  pornographic  materials.  The  resolution  specifically  rejects 
those  findings  of  the  Commission :  First,  that  there  is  no  evidence  linking  ex- 
posure to  explicit  sexual  uiaterials  and  juvenile  delinquency  and  criminal  be- 
havior; second,  that  a  majority  of  Americans  believe  in  no  censorship  laws; 
third,  that  repeal  of  these  laws  will  not  affect  or  increase  the  availability  of 
additional  materials ;  fourth,  that  there  is  no  evidence  that  exposure  to  explicit 
sexual  materials  adversely  affects  character  or  moral  attitudes;  and  fifth,  that 
all  Federal,  State  and  local  legislation  prohibiting  this  material  to  adults  be 
repealed.  The  Senate  would  also  find  that  the  Commission  did  not  adequately 
perform  its  statutory  duties  and  that  their  findings  are  not  supported  by  the 
evidence  before  the  Commission. 

Mr.  President,  this  report  should  not  be  approved.  If  we  affirm  or  even  recog- 
nize its  unfounded  and  unproven  conclusions,  even  by  silence,  it  will  be  a  direct 
threat  to  this  Nation's  moral,  mental  and  physical  health,  and  it  will  also  have 
been,  on  our  part,  an  abdication  of  our  duty  to  condemn  it.  I  have  no  doubt  that 
it  will  in  the  immediate  future  represent  the  "bible"  to  those  who  debase  the 
true  meaning  and  functions  of  sex,  to  those  who  wish  to  perpetuate  excessive 
eroticism,  to  those  who  have  a  marked  preoccupation  with  sex,  and  to  those  who 
wish  to  subvert  our  values  by  inciting  immoral  and  antisocial  activity. 

I  recall  a  quote  from  Mr.  Reo  Christenson  which  appeared  on  September  13, 
1970,  in  the  Washington  Post  on  this  point.  Mr.  Christenson  said : 

"A  society  can  tolerate  only  so  much  emotional  turmoil,  so  much  disruption, 
so  many  assaults  upon  its  sensibilities  and  its  mores.  At  some  point,  the  public's 
patience  becomes  exhausted;  it  cries  'Enough.'  This  denouncement  may  not 
be  far  off  in  America.  AVhen  it  comes,  the  entertainment  industry  should  be 
assigned  its  full  share  of  responsibility  in  the  area  of  pornographic  presenta- 
tions for  the  general  repression  which  follows." 

Mr.  Christenson  continues : 

"A  final  word,  maybe  all  the  'dumb  people'  are  not  so  dumb  after  all.  Maybe 
they  are  right  in  sensing  that  sex  needs  to  be  treated  with  some  caution,  that 
sexual  privacy  needs  to  be  preserved  from  commercial  contamination,  that  rela- 
tions must  not  be  divested  of  all  sexual  sanctity,  all  mystery,  and  reduced  to  the 
level  of  leer  and  titter. 

"It  is  a  disturbing  democratic  idea  that  the  common  man  just  might  be  smarter, 
now  and  then,  than  many  of  our  avant-garde  intellectuals." 

Mr.  President,  our  people  have  chosen  to  have  laws  regulating  the  dis.semina- 
tion  of  obscene  and  pornographic  material  for  close  to  200  years.  Those  laws  were 
based  on  moral  norms,  designed  to  secure  the  family  structure,  and  intended  for 
the  purpose  of  protecting  the  well  being  of  all  our  people.  jThey  may  well  need  to 
be  clarified,  and  perhaps  even  modified,  but  they  certainly  need  to  be  retained — 
not  repealed,  as  recommended  by  this  Commission. 

Mr.  President,  I  ask  unanimous  consent  to  have  printed  in  the  Record  immedi- 
ately following  my  remarks  the  following  documents : 

Public  Law  90-100. 

A  list  of  the  Commissioners  on  the  Commission  on  Obscenity  and  Pornography. 

A  stipulation  entered  into  by  Commissioner  Lockhart  and  Commissioner 
Keating. 

Minority  views  of  Commissioner  Hill  and  Link,  concurred  in  by  Commissioner 
Keating. 

An  editorial  entitled  "Floodlights  on  Sex,"  published  in  the  National  Observer 
issue  of  October  12.  1970. 
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There  being  no  objection,  the  items  were  ordered  to  be  printed  in  the  Record, 
as  follows: 

Public  Law  90-100,  90th   Congress,    S.   188,   October  3,   1967 

An  act  creating  a  commission  to  be  known  as  the  Commission  on  Obscenity  and 
Pornography 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United  States 
of  America  in  Congress  assembled, 

FINDING    OF    FACT    AND    DECLARATION    OF    POLICY 

Section  1.  The  Congress  finds  that  the  traffic  in  obscenity  and  pornography  is 
a  matter  of  national  concern.  The  problem,  however,  is  not  one  which  can  be 
solved  at  any  one  level  of  government.  The  Federal  Government  has  a  responsi- 
bility to  investigate  the  gravity  of  this  situation  and  to  determine  whether  such 
materials  are  harmful  to  the  public,  and  particularly  to  minors,  and  whether 
more  effective  methods  should  be  devised  to  control  the  transmission  of  suck 
materials.  iThe  State  and  local  governments  have  an  equal  responsibility  in  the 
exercise  of  their  regulatory  powers  and  any  attempts  to  control  this  transmission 
should  be  a  coordinated  effort  at  the  various  governmental  levels.  It  is  the  purpose- 
of  this  Act  to  establish  an  advisory  commission  whose  purpose  shall  be,  after  a 
thorough  study  which  shall  include  a  study  of  the  casual  relationship  of  such 
materials  to  antisocial  behavior,  to  recommend  advisable,  appropriate,  effective, 
and  sonstitutional  means  to  deal  effectively  with  such  traffic  in  obscenity  and 
pornography. 

COMMISSION    ON    OBSCENITY    AND    PORNOGRAPHY 

Sec.  2.  (a)  Establishment. — For  the  purpose  of  carrying  out  the  provisions 
of  this  Act,  thei'e  is  hereby  created  a  commission  to  be  known  as  the  Commission 
on  Obscenity  and  Pornography  (hereinafter  referred  to  as  the  "Commission"), 
w^hose  members  shall  include  persons  having  expert  knowledge  in  the  fields  of 
obscenity  and  antisocial  behavior,  including  but  not  limited  to  psychiatrists, 
sociologists,  psychologists,  criminologists,  jurists,  lawyers,  and  others  from 
organizations  and  professions  who  have  special  and  practical  competence  or 
experience  wdth  respect  to  obscenity  laws  and  their  application  to  juveniles. 

(b)  Membership  of  the  Commission. — The  Commission  shall  be  composed  of 
eighteen  members  appointed  by  the  President. 

(c)  Vacancies. — Any  vacancy  in  the  Commission  shall  be  filled  by  appoint- 
ment by  the  President. 

(d)  Organization  of  Commission. — The  Commission  shall  elect  a  Chairman 
and  a  Vice  Chairman  from  among  its  members. 

(e)  Quorum. — Ten  members  of  the  Commission  shall  constitute  a  quorum,  but 
five  members  shall  be  suflScient  for  the  purpose  of  taking  testimony  or  interrogat- 
ing witnesses. 

compensation  op  members  of  the  commission 

Sec.  8.  (a)  Members  Employed  by  United  States. — Members  of  the  Commis- 
sion who  are  oflScers  or  full-times  employees  of  the  United  States  shall  serve 
without  compensation  in  addition  to  that  received  for  their  services  as  officers 
or  employees  of  the  United  States ;  but  they  shall  be  allowed  travel  expenses, 
including  per  diem  in  lieu  of  subsistence,  as  authorized  by  section  5703  of  title 
5,  United  States  Code,  for  persons  in  the  Government  service  employed 
intermittently. 

(b)  Other  Members. — Members  of  the  Commission  who  are  not  officers  or 
full-time  employees  of  the  United  States  shall  each  receive  $75  per  diem  when 
engaged  in  the  actual  performance  of  duties  vested  in  the  Commission.  In  addi- 
tion, they  shall  be  allowed  travel  expenses,  including  per  diem  in  lieu  of  subsist- 
ence, as  authorized  by  section  5703  of  title  5,  United  States  Code,  for  persons  in 
the  Govermnent  service  employed  intermittently. 

STAFF     OF     the     COMMISSION 

Sec.  4.  Such  personnel  as  the  Commission  deems  necessary  may  be  appointed 
by  the  Commission  without  regard  to  the  provisions  of  title  5,  United  States 
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Code,  governing  appointments  in  the  competitive  service,  and  may  be  paid  vrith- 
out  regard  to  tlie  provisions  of  chapter  51  and  subtitle  III  of  chapter  53  of  such 
title  relating  to  classification  and  General  Schedule  pay  rates. 

DUTIES    OF    THE    COMMISSION 

Sec.  5.  (a)  Investigation  and  Recommendations. — It  shall  be  the  duty  of  the 
Commission — • 

(1)  with  the  aid  of  leading  constitutional  law  authorities  to  analyze  the  laws 
pertaining  to  the  control  of  obscenity  and  pornography ;  and  to  evaluate  and  rec- 
ommend definitions  of  obscenity  and  pornography  ; 

(2)  to  ascertain  the  methods  employed  in  the  distribution  of  obscene  and  por- 
nographic materials  and  to  explore  the  nature  and  volume  of  traffic  in  such 
materials ; 

(3)  to  study  the  effect  of  obscenity  and  pornography  upon  the  public,  and  par- 
ticularly minors,  and  its  relationship  to  crime  and  other  antisocial  behavior ;  and 

(4)  to  recommend  such  legislative,  administrative,  or  other  advisable  and  ap- 
propriate action  as  the  Commission  deems  necessary  to  regulate  effectively  the 
flow  of  such  traffic,  without  in  any  way  interfering  with  constitutional  rights. 

(b)  Report. — The  Commission  shall  report  to  the  President  and  the  Congress 
its  findings  and  recommendations  as  soon  as  practicable  and  in  no  event  later 
than  January  31,  1970.  The  Commission  shall  cease  to  exist  ten  days  following 
the  submission  of  its  final  report. 

POWERS    OF    THE    COMMISSION 

Sec.  6.  (a)  Hearings  and  Sessions. — The  Commission  or,  on  the  authorization 
of  the  Commission,  any  committee  thereof,  may,  for  the  purpose  of  carrying  out 
the  provisions  of  the  Act,  hold  such  hearings  and  sit  and  act  at  such  times  and 
such  places  within  the  United  States  as  the  Commission  or  such  committee  may 
deem  advisable. 

(b)  Consultation. — In  carrying  out  its  duties  under  the  Act,  the  Commission 
shall  consult  with  other  Federal  agencies.  Governors,  attorneys  general,  and  other 
representatives  of  State  and  local  government  and  private  organizations  to  the 
extent  feasible. 

(c)  Obtaining  Official  Data. — The  Commission  is  authorized  to  secure  di- 
rectly from  any  executive  department,  bureau,  agency,  board,  commission,  office, 
independent  establishment,  or  instrumentality,  information,  suggestions,  esti- 
mates, and  statistics  for  the  purpose  of  this  Act,  and  each  such  department, 
bureau,  agency,  board,  commission,  office,  establishment,  or  instrumentality  is 
authorized  and  directed,  to  the  extent  permitted  by  law,  to  furnish  such  in- 
formation, suggestions,  estimates,  and  statistics  directly  to  he  Commission,  upon 
request  made  by  the  Chairman  or  Vice  Chairman. 

(d)  Obtaining  Scientific  Data. — For  the  purpose  of  securing  the  necessary 
scientific  data  and  information  the  Commission  may  make  contracts  with  imi- 
versities,  research  institutions,  foundations,  laboratories,  hospitals,  and  other 
competent  public  or  private  agencies  to  conduct  research  on  the  causal  relation- 
ship of  obscene  material  and  antisocial  behavior.  For  such  purpose,  the  Com- 
mission is  authorized  to  obtain  the  services  of  experts  and  consultants  in  accord- 
ance with  section  3109  of  title  5,  United  States  Code. 


Commissioners — Commission   on  Obscenity  and  Pornography 

Mrs.  Barbara  Scott,  Commissioner,  300  West  End  Avenue,  New  York,  New- 
York. 

Dr.  Frederick  H.  Wagman,  Commissioner,  1407  Lincoln  Avenue,  Ann  Arbor, 
Michigan. 

G.  William  Jones,  Commissioner,  Building  B-16,  Apt.  7,  New  Slocum  Heights, 
Syracuse,  New  York. 

Rev.  Morton  A.  Hill,  Commissioner,  St.  Ignatius  Church,  980  Park  Avenue,  New 
York,  New  York. 

Dr.  Edward  D.  Greenwood,  Commissioner,  1915  Webster,  Topeka,  Kansas. 

Mrs.  Cathryn  A.  Spelts,  Commissioner,  414  Belmont  Avenue,  Rapid  City,  South 
Dakota. 
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Thomas  D.  Gill,  Commissioner.  279  Sedgwick  Road,  Hartford,  Connecticut. 

Rabbi  Irving  Lehrman,  Commissioner,  2925  Flamingo  Drive,  Miami  Beach, 
Florida. 

Dr.  Joseph  T.  Klapper,  Commissioner,  340  East  57th  Street,  New  York,  New 
York. 

William  B.  Lockhart,  Commissioner,  4300  Shoreline  Drive,  Minneapolis.  Minne- 
sota. 

Charles  H.  Keating,  Jr.  Commissioner,  18th  Floor,  Provident  Tower,  Cincinnati, 
Ohio. 

Otto  N.  Larsen,  Commissioner,  5407  Ravenna,  N.E.,  Seattle,  Washington. 

Dr.  Morris  A.  Lipton,  Commissioner,  2004  Lakeshore  Drive,  Chapel  Hill,  North 
Carolina. 

Marvin  E.  Wolfgang,  Commissioner,  Room  203,  3718  Locust  Street,  Phila- 
delphia, Pennsylvania. 

Freeman  Lewis,  Commissioner,  c/o  Simon  &  Schuster,  Inc.,  630  Fifth  Avenue, 
New  York,  New  York. 

Edward  E.  Elson,  Commissioner,  5131  Northside  Drive,  N.W.,  Atlanta.  Georgia. 

Thomas  C.  Lynch,  Commissioner,  98  Clarinden,  San  Francisco,  California. 

Hev.  Winfrey  C.  Link,  Commissioner,  McKendree  Manor,  Hermitage,  Tennes- 
see. 

[U.S.  District  Court  for  the  District  of  Columbia,  civil  action  No.  2671-70] 

Chakles  H.  Keating,  Jr..  Commissioner,  Plaintiff  v.  William  B.  Lockhart, 

Commissioner,  et  al..  Defendants 

stipulation  of  dismissal 

It  is  hereby  stipulated  and  agreed  by  and  between  Charles  H.  Keating,  Jr., 
Commissioner,  Commission  on  Obscenity  and  Pornography,  plaintiff  to  this  action 
and  William  B.  Lockhart,  Chairman,  Commission  on  Obscenity  and  Pornography 
in  behalf  of  the  Commission  on  Obscenity  and  Pornography  hereinafter  called 
"Commission"  this  14th  day  of  September,  1970  as  follows  : 

1.  Each  and  every  technical  report  to  be  printed  and  published  by  the  Com- 
mission shall  bear  the  following  legend :  "This  technical  report  has  not  been  re- 
viewed or  approved  by  the  full  Commission."  This  legend  is  to  be  printed  on  the 
title  page  of  each  report. 

2.  With  respect  to  each  technical  report  submitted  by  Commissioner  Charles 
H.  Keating,  Jr.  the  following  legend,  which  shall  be  printed  on  the  title  page, 
shall  appear :  "This  technical  report  was  sxibmitted  by  Commissioner  Charles  H. 
Keating,  Jr.  on  (date)  and  has  not  been  reviewed  or  approved  by  the  full 
Comniission." 

3.  The  technical  reports  submitted  to  the  Commission  by  Commissioner  Keat- 
ing on  or  before  November  1,  1970  not  to  exceed  three  hundred  (300)  pages, 
double-spaced  type,  8M>  x  11,  shall  be  printed  by  the  Government  Printing  Office 
along  with  all  other  teclmical  reports  of  the  Commission  and  shall  be  included 
in  the  same  set  of  volumes. 

4.  The  report  of  Commissioner  Keating  together  with  copies  shall  be  delivered 
by  Commissioner  Keating  to  the  Commission  on  or  before  5  P.M.,  SeptemJ)er  29, 
1970  and  shall  not  exceed  two  hundred  and  sixteen  (216)  pages,  double-spaced, 
type,  Sy2  X  11.  Thereafter  Commissioner  Kea ting's  report  and  other  reports  of 
the  Commission  shall  be  delivered  together  by  the  Commission  to  the  President 
of  the  United  States,  and  the  appropriate  officers  of  the  Congress. 

5.  The  report  of  Commissioner  Keating  shall  be  published  with  the  other 
separate  statements  of  other  Commissioners  as  a  part  of  the  total  Commissicm 
report. 

6.  All  technical  reports  available  to  the  Commission  shall  be  made  availalde 
to  Commissioner  Keating  by  5  P.M.  this  14th  day  of  September  1970.  Other 
technical  reports  shall  be  made  available  to  Commissioner  Keating  upon  receipt 
by  the  Commission. 

7.  The  final  version  of  the  Commission  report  and  the  final  version  of  the  four 
Panel  Reports  shall  be  made  available  to  Commissioner  Keating  by  5  P.M.  this 
14th  day  of  September,  1970. 
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8.  All  art  work  and  single-spaced  matter  utilized  by  Commissioner  Keating 
in  his  report  and  technical  reports  shall  be  prepared  at  Commissioner  Keating's 
expense  in  such  form  as  will  be  acceptable  by  the  Government  Printing  Office 
for  inclusion  with  the  Commission  report  and  statements  of  other  Commissioners. 

9.  Commissioner  Keating  will  secure  and  provide  to  the  Commission  copyright 
releases  where  necessary. 

In  view  of  the  foregoing  stipulation  and  agreement,  The  Clerk  of  Court  will 
please  dismiss  this  action. 

Charles  H.  Keating,  Jr., 
Commissioner,  Commission  on  Obscenity  and  Pnrnoyraphy. 

William  B.  Lockhart, 
Chairman,  Commission  on  Obscenity  and  Pornography. 

Richard  M.  Bertsch, 
W.  Stanfield  Johnson, 

Counsel  for  Plaintiff. 
Joseph  M.  Harmon, 
Assi.^tant  U.S.  Attorney,  Counsel  for  Defendant:  William  S.  Lockhart. 


Text  of  Minority  Report  of  the  Commission  on  Obscenity  and  Pornography 

(Report  of  Commissioners  Morton  A.  Hill,  S.J.,  and  Winfrey  C.  Link;  concurred 
in  by  Charles  H.  Keating,  Jr.'  of  the  Commission  on  Obscenity  and  Pornography) 

OVERVIEW 

The  Commission's  majority  report  is  a  Magna  Carta  for  the  pornographer. 

It  is  slanted  and  biased  in  favor  of  protecting  the  business  of  obscenity  and 
pornograpliy,  which  the  Commission  was  mandated  by  the  Congress  to  regulate. 

The  Commission  leadership  and  majority  recommend  that  most  existing  legal 
barriers  between  society  and  pornography  be  pulled  down.  In  so  doing,  the  Com- 
mission goes  far  beyond  its  mandate  and  assumes  the  role  of  counsel  for  the 
filth  merchant— a  role  not  assipied  by  the  Congress  of  the  United  States. 

The  Commission  leadership  and  majority  recommend  repeal  of  obscenity  law 
for  "consenting  adults."  It  goes  on,  then,  to  recommend  legislation  for  minors, 
public  display  and  thrusting  of  pornography  on  persons  through  the  mails. 

The  American  people  should  be  made  aware  of  the  fact  that  this  is  precisely 
the  situation  as  it  exists  in  Denmark  today.  The  Conunission,  in  short,  is  pre- 
sumptiously recommending  that  the  United  States  follow  Denmark's  lead  in 
giving  pornography  free  rein. 

We  feel  impelled  to  issue  this  report  in  vigorous  dissent. 

The  conclusions  and  recommendations  in  the  majority  report  will  be  found 
deeply  offensive  to  Congress  and  to  tens  of  millions  of  Americans.  And  what  the 
American  people  do  not  know  is  that  the  scanty  and  manipulated  evidence  con- 
tained within  this  report  is  wholly  inadequate  to  support  the  conclusions  and 
sustain  the  recommendations.  Thus,  both  conclusions  and  recommendations  are, 
in  our  view,  fraudulent. 

What  the  American  people  have  here  for  the  two  million  dollars  voted  by 
Congress,  and  paid  by  the  taxpayer,  is  a  shoddy  piece  of  scholarship  that  will  be 
quoted  ad  nauseam  by  cultural  polluters  and  their  attorneys  within  society. 

The  fundamental  "finding"  on  which  the  entire  report  is  based  is :  that  "em- 
pirical research"  has  come  up  with  "no  reliable  evidence  to  indicate  that  exposure 
to  explicitly  sexual  materials  plays  a  significant  role  in  the  causation  of  delin- 
quent or  criminal  behavior  among  youth  or  adults." 

The  inference  from  this  statement,  i.e.,  pornography  is  harmless,  is  not  only 
insupportable  on  the  slanted  evidence  presented  ;  it  is  preposterous.  How  isolate 
one  factor  and  say  it  causes  or  does  not  cause  criminal  behavior?  How  determine 
that  one  book  or  one  film  caused  one  man  to  commit  rape  or  murder?  A  man's 
entire  life  goes  into  one  criminal  act.  No  one  factor  can  be  said  to  have  caused 
that  act. 

The  Commission  has  deliberatel.v  and  carefully  avoided  coming  to  grips  with 
the  basic  underlying  issue.  The  government  interest  in  regulating  iwrnography 


^  Mr.  Keating,  while  concurring  In  this  report  is  preparing  a  separate  dissent. 
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has  always  related  primarily  to  the  prevention  of  moral  corruption  and  not  to 
prevention  of  overt  criminal  acts  and  conduct,  or  the  protection  of  persons  from 
being  shocked  and/or  offended. 

The  basic  question  is  whether  and  to  what  extent  society  may  establish  and 
maintain  certain  moral  standards.  If  it  is  conceded  that  society  has  a  legitimate 
concern  in  maintaining  moral  standards,  it  follows  logically  that  government  has 
a  legitimate  interest  in  at  least  attempting  to  protect  such  standards  against  any 
source  which  threatens  them. 

The  Commission  report  simply  ignores  this  issue,  and  relegates  government's 
interest  to  little  more  than  a  footnote — passing  it  off  with  the  extremist  cliche 
that  it  is  "unwise"  for  government  to  attempt  to  legislate  morality.  Obscenity  law 
in  no  way  legislates  individual  morality,  but  provides  protection  for  public 
morality.  The  Supreme  Court  itself  has  never  denied  society's  interest  in  maiu- 
taining'moral  standards,  but  has  instead  ruled  for  the  protection  of  the  "social 
interest  in  order  and  morality." 

The  Commission  report  ignores  another  basic  issue :  the  phrase  "utterly  with- 
out redeeming  social  value."  This  language  has  been  propagandized  by  extre- 
mists and  profitseekers,  and  it  is  so  propagandized  in  this  report  as  being  the  law 
of  the  land.  It  is  not  the  law  of  the  land,  since  no  Supreme  Court  ever  voiced 
such  an  opinion,  yet  this  erroneous  concept  has  been  built  into  the  statutes  of 
the  states  as  a  result  of  extremists  asserting  that  it  is  a  necessary  "test"  enun- 
ciated by  the  Supreme  Court.  This  erroneous  conception  has  led  to  a  va.st  upsurge, 
in  the  traffic  in  pornography  in  the  past  four  years.  The  fact  is,  it  is  nothing  more 
than  an  opinion  of  three  judges,  binding  on  no  one,  neither  court  nor  legislature. 

In  sum,  the  conclusions  and  recommendations  of  the  Commission  majority  rep- 
resent the  preconceived  views  of  the  chairman  and  his  appointed  counsel  that 
the  Commission  should  arrive  at  those  conclusions  most  compatible  with  the 
viewiJoint  of  the  American  Civil  Liberties  Union.  Both  men  singlemindedly 
steered  the  Commission  to  this  objective. 

In  the  interest  of  truth  and  understanding,  it  should  be  noted  here  that  the 
policy  of  ACLU  has  been  that  obscenity  is  protected  speech.  Mr.  Lockhart,  the 
Chairman  of  the  Commission,  has  long  been  a  member  of  the  American  Civil 
Liberties  LTnion.  Mr.  Bender,  his  general  counsel,  is  an  executive  of  the  Phila- 
delphia Civil  Liberties  Union. 

The  two  million  dollars  voted  by  Congress  have  gone  primarily  to  "scholars" 
who  would  return  conclusions  amendable  to  the  extreme  and  minority  views  of 
Mr.  Lockhart,  Mr.  Bender  and  the  ACLU. 

OtJE  POSITION 

We  stand  in  agreement  with  the  Congress  of  the  United  States ;  the  traffic 
in  obscenity  and  ])oruography  is  a  matter  of  national  concern. 

We  believe  that  pornography  has  an  eroding  effect  on  society,  on  public  moral- 
ity, on  respect  for  human  worth,  on  attitudes  toward  family  love,  on  culture. 

We  believe  it  is  impossible,  and  totally  unnecessary,  to  attempt  to  prove  or 
di.'^prove  a  cause-effect  relationship  between  pornography  and  criminal  behavior. 

Sex  education,^  recommended  so  strongly  by  the  majority,  is  the  panacea  for 
those  who  advocate  license  in  media.  The  report  suggests  sex  education,  with 
a  plaint  for  the  dearth  of  instructors  and  materials.  It  notes  that  three  schools 
have  used  "hard-core  pornography"  in  training  potential  instructors.  The  report 
does  not  answer  the  question  that  comes  to  mind  immediately :  Will  these 
instructors  not  bring  the  hard-core  pornography  into  the  grammar  .schools?  Many 
other  questions  are  left  unanswered  :  How  assure  that  the  instructor's  moral 
or  ethical  code  (or  lack  of  same)  will  not  be  communicated  to  children?  Shouldn't 
parents,  not  children,  be  the  recipients  of  sex  education  courses? 

Children  cannot  grow  in  love  if  they  are  trained  with  pornography.  Pornog- 
raphy is  loveless ;  it  degrades  the  human  being,  reduces  him  to  the  level  of  ani- 
mal. And  if  this  Commission  majority's  recommendations  are  heeded,  there  will 
be  a  glut  of  pornography  for  teachers  and  children. 

In  contrast  to  the  Commission  report's  amazing  statement  that  "public  opinion 
in  America  does  not  support  the  imposition  of  legal  prohibitions  upon  the  con- 
sensual distribution"  of  pornography  to  adults,  we  find,  as  a  result  of  public 
hearings  conducted  by  two  of  the  undersigned  in  eight  cities  throughout  the 
country,  that  the  majority  of  the  American  people  favor  tighter  controls.  Twenty- 
six  out  of  twenty-seven  witnesses  at  the  hearing  in  New  York  City  expre.ssed 
concern  and  asked  for  remedial  measures.  Witnesses  were  a  cross-section  of  the 
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<ommunity,  ranging  from  members  of  the  judiciary  to  members  of  women's  clubs. 
This  pattern  was  repeated  in  the  cities  of  New  Orleans,  Indianapolis,  Chicago, 
Salt  Lake  City,  San  Francisco,  Washington,  D.C.,  and  Buffalo.  (And  yet,  one 
member  of  the  Commission  majority  bases  his  entire  position  for  legalization 
on  the  astounding  "finding"'  of  the  Commission  survey  that  "no  more  than  35% 
of  our  people  favor  adult  controls  in  the  field  of  obscenity  in  the  absence  of  some 
demonstrable  social  evil  related  to  its  presence  and  use.") 

Additionally,  law  enforcement  oflScers  testifying  at  the  Hill-Link  hearings  were 
unanimous  in  declaring  that  the  problem  of  obscenity  and  pornography  is  a  seri- 
ous one.  They  complained  that  law  enforcement  is  hampered  by  the  "utterly 
without  redeeming  social  value"  language.  The  Commission's  own  survey  of 
prosecuting  attorneys  indicates  that  73%  of  prosecutors  polled  said  that  "social 
value"  is  the  most  serious  obstacle  to  prosecution.  The  decision  not  to  prosecute 
is  usually  a  manifestation  of  this  obstacle.  This  figure  and  information  is 
strangely  missing  from  the  report's  "Overview  of  Findings." 

We  point  also  to  the  result  of  a  Gallup  poll,  published  in  the  summer  of  1969. 
Eighty-five  out  of  every  100  adults  interviewed  said  they  favored  stricter  state 
and  local  laws  dealing  with  pornography  sent  through  the  mails,  and  76  of 
every  100  wanted  stricter  laws  on  the  sort  of  magazines  and  newspapers  available 
on  newsstands. 

We  believe  government  must  legislate  to  regulate  pornography,  in  order  to 
protect  the  "social  interest  in  order  and  morality." 

CUB    REPORT 

To  the  end  that  Congress  asked  for  recommendations  to  regulate  the  traific 
in  obscenity  and  pornography,  we  will — at  the  close  of  this  report — as  much  as 
it  is  in  our  power,  carry  out  the  mandate  given  us  by  the  Congress  to  analyze 
the  laws  on  obscenity  (see  Appendices),  recommend  definitions,  and  recom- 
mend such  legislative,  administrative  and  other  advisable  or  appropriate  action 
to  regulate  effectively  and  constitutionally  the  traflSc  in  obscenity  and 
pornography. 

In  addition,  we  will  point  up  the  astonishing  bias  of  the  Commission  majority 
reiiort  by  presenting  to  the  President,  the  Congress  and  the  American  people, 
a  history  of  the  creation  of  the  Commission,  and  a  brief  report  on  the  heretofore 
secret  operation  of  this  Commission. 

We  shall  document  Commission  bias  and  slant  in  the  area  of  Effects,  on  which 
the  entire  report  is  based,  and  in  the  Legal  area  where  the  American  people 
are  asked  to  accept  a  misleading  philosophy  of  law. 

1.    HISTORY    OF    CREATION    OF    COMMISSION 

For  several  years  prior  to  1967  legislation  to  create  a  Commission  on  Obscenity 
and  Pornography  was  introduced  into  the  Congress.  It  passed  the  Senate  each 
time,  and  each  time  died  in  House  Committee. 

Legislation  was  vigorously  opposed  by  the  American  Civil  Liberties  Union, 
which  reads  the  First  Amendment  in  an  absolutist  way  (cf.  Annual  Report, 
American  Civil  Liberties  Union,  July  1,  1965  to  January  11,  1967,  page  9).  Their 
position  that  "obscenity  as  much  as  any  other  form  of  speech  or  press,  is  entitled 
to  the  protection  of  the  First  Amendment,"  can  be  found  in  an  amicus  brief  in 
Jacobellis  v.  Ohio,  1964,  among  others. 

In  1967,  however,  the  feeling  of  the  Congress  was  such  that  legislation  to  create 
a  Commission  was  certain  to  pass.  Now,  the  ACLU  strategy  changed.  In  April 
of  that  year,  the  Director  of  the  Washington  Ofllce  of  the  American  Civil  Liber- 
ties Union  testified  on  such  legislation  before  the  House  Subcommittee  on  Educa- 
tion and  Labor. 

He  called  for  "scientific  studies"  in  effects  on  the  part  of  such  a  Commission, 
and  maintained  that  the  public  and  private  groups  should  not  be  involved  in  the 
workings  of  the  Commission. 

A  bill  to  create  the  Commission  was  considered  by  the  Senate  in  May  of  1967. 
The  bill  made  no  mention  of  effects  studies,  and  drew  for  membership  from  both 
houses  of  Congress,  from  various  governmental  agencies,  education,  media,  state 
attorneys  general,  prosecutors  and  law  enforcement.  It  provided  for  public  hear- 
ings and  power  of  subpoena. 

Tlie  bill  which  ultimately  passed  the  Congress  called  for  effects  studies,  drew 
heavily  from  the  behavioral  sciences  for  membership,  and  the  power  of  subpoena 
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had  been  removed.  In  other  words,  it  was  considerably  weakened,  and  much 
more  in  line  with  the  libertarian  concept  of  such  a  Commission. 

A  White  House  press  release  dated  January  2,  1968  reported  that  William  B. 
Lockhart  had  been  "selected"  Chairman  of  the  Commission,  although  public  law 
90-100  mandated  that  a  chairman  and  vice-chairman  be  elected  by  the  Commis- 
sion from  among  its  members. 

Five  months  later,  the  Commission  met  for  the  first  time.  After  five  months, 
during  which  Mr.  Lockhart  had  laid  much  groundwork,  talking  "effects"  with 
several  universities,  the  Commission  voted  to  affirm  his  chairmanship. 

Mr.  Lockhart  had  present  as  an  observer,  at  all  sessions  of  the  first  Commission 
meeting,  Mr.  Paul  Bender,  who  was  later  retained  as  general  counsel  to  the 
Commission. 

Mr.  Lockhart  has  long  contended  that  "scientific  proof"  of  harmful  effects  is 
needed  before  an  item  can  be  adjudged  obscene.  (See  Lockhart-McClure  articles, 
U.  of  Minn.  Law  Rev.)  This  reasoning,  followed  to  its  logical  conclusion,  would 
have  all  obscenity  law  repealed,  for  it  is  virtually  impossible  to  prove  that  one 
book  or  one  film  caused  one  person  to  commit  an  anti-social  act  or  a  crime.  No 
court,  nor  any  legislature,  has  ever  demanded  such  "scientific  proof"  as  requested 
by  Mr.  Lockhart  and  his  civil  libertarian  conferees. 

'  After  the  appointment  of  the  Commission  and  the  "selection"  of  the  Chairman, 
no  further  word  was  heard,  to  our  knowledge,  from  the  Civil  Liberties  T'nion 
until  October  of  19(i9,  when  the  same  director  of  the  Washington  office  testified 
before  the  House  Subcommittee  on  Postal  Operations.  This  time,  he  urged  that 
no  legislation  against  pornography  be  enacted  nntil  the  issuance  of  the  Com- 
mission report. 

The  Commission  thus  had  its  beginning  in  bias  and  never  changed  course.  Using 
procedures  wholly  undemocratic,  the  Commission  Chairman  has  marched  the 
Commission  from  a  preconceived  assumption  along  a  precharted  path  to  a  pre- 
determined conclusion. 

II.  OPERATION  OF  COMMISSION 

At  this  first  meeting  of  the  Commission,  the  Chairman  asked  for  "confiden- 
tiality" or  secrecy  on  the  part  of  the  members.  The  Commission  concurred. 

No  by-laws  have  ever  been  drawn  up  to  our  knowledge.  No  parliamentary 
procedure  has  been  observed.  There  has  not  been  a  call  for  approval  or  amend- 
ment of  minutes,  distributed  by  mail.  Because  of  this,  one  of  the  undersigned 
asked  that  meetings  be  taped  or  recorded.  This  request  was  refused. 

Agenda  for  Commission  meetings  and  for  panel  meetings  were  prepared  by  a 
handpicked  staff,  and  received  shortly  before  meetings,  giving  Commission  mem- 
bers little  time  for  preparation. 

Two  or  three  members  who  were  in  obvious  and  open  disagreement  with  the 
Commission  leadership  was  all  but  excluded  from  participation.  From  the  be- 
ginning. Commission  members  heard  only  one  view-point ;  seldom  hearing 
alternatives. 

Because  of  this,  and  because  the  Commission  under  its  leadership  had  con- 
sistently refused  to  go  to  the  public  and  hear  other  views  firsthand,  two  Com- 
missioners conducted  public  hearings  at  their  own  expense  in  eight  cities  through- 
out the  country.  At  the  completion  of  the  hearings  of  Commissioners  Hill  and 
Link  the  Commission  voted  to  refuse  them  reimbursement  for  expenses  incurred, 
deciding  to  hold  two  "official"  heai-ings  lest  their  report  not  receive  public  ac- 
ceptance. (Note  above  the  liberatarian  specification  that  the  ptihiie  should 
not  be  involved  in  the  workings  of  such  a  Commission.  Note  also  Commission 
majority  explanation  for  not  having  conducted  hearings  until  the  end  of  the 
Commission's  life.) 

Commis.sioners  themselves  were  not  put  into  direct  contact  with  the  problem 
of  obscenity  in  the  concrete.  A  few  films  were  shoTSTi  at  the  first  meeting ;  sam- 
ples were  "available,"  but  no  Commissioner  was  asked  to  become  conversant 
with  the  problem  in  the  concrete,  so  that  he  could  be  equipped  to  make  judgments. 

At  the  first  meeting  the  Commission  was  summarily  divided  into  four  "work- 
ing" panels.  Panel  members  were  not  aware  of  what  was  transpiring  in  other 
panels,  except  for  oral  reports  at  meetings  and  brief  written  reports  distributed 
by  mail. 

Full  Commission  meetings  were  held  approximately  every  other  month  in  the 
beginning.  However,  from  October  1969  to  March  1970  there  was  a  lapse  of  five 
months  between  full  meetings. 
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III.    CRITIQUE    OF    COMMISSION     BEHAVIORAL    RESEARCH 

Dr.  Victor  B.  Cline,  University  of  Utah  psychologist  and  specialist  in  social 
science  research  methodology  and  statistics,  has  called  the  Commission's  Effects 
Panel  Report — upon  which  the  majority  report  and  its  recommendations  are 
based — a  "scientific  scandal." 

Dr.  Cline  is  the  author  of  over  40  published  research  papers,  principle  investi- 
gator on  a  number  of  research  projects  funded  by  the  Office  of  Naval  Research, 
National  Institutes  of  Mental  Health,  Offices  of  Education,  etc.  He  teaches 
courses  in  clinical,  experimental  and  child  psychology,  and  is  a  practicing  clinical 
psychologist. 

Testifying  before  the  Commission  in  Los  Angeles  on  May  4,  Dr.  Cline  called 
for,  and  has  since  repeatedly  called  for,  the  assemblage  of  an  unbiased  panel  of 
scientists  to  (a)  evaluate  the  original  research  sponsored  by  the  Commission, 
and  (b)  assess  what  conclusions  might  legitimately  be  drawn  from  the  assembled 
evidence.  The  Commission  leadership  and  majority  have  ignored  his  request.  In 
view  of  this,  the  signers  of  this  dissenting  report  asked  Dr.  Cline  to  serve  as  an 
unpaid  consultant.  He  agreed  to  do  so,  in  the  interest  of  scientific  honesty  and 
truth. 

Following  is  Dr.  Cline's  evaluation  of  the  Commission  report,  Effects  Panel 
report,  and  "findings."  ^ 

A  careful  review  and  study  of  the  Commission  majority  report,  their  conclu- 
sions and  recommendations,  and  the  empirical  research  studies  on  which  they 
were  based,  reveal  a  great  number  of  serious  flaws  and  grave  shortcomings.  There 
are  so  many,  in  fact,  that  the  entire  report  is  suspect  and  lacking  in  credibility. 

Readers  of  the  majority  report  are  at  the  "mercy"  of  the  writers  of  that  re- 
port, and  must  assume  that  evidence  is  being  presented  fairly  and  in  good  faith 
on  both  sides  of  the  issue.  This  is  also  true  for  most  Commission  members  them- 
selves. It  should  be  stated  that  members  of  the  Commission  Minority  were  allowed 
to  look  at  most  of  the  Commission-sponsored  85  research  studies  but  only  after 
repeated,  dogged  requests.  And  then  a  number  were  finally  and  most  reluctantly 
released  to  them  perilously  close  to  the  Commission-set  deadline  for  this  dissent. 

A  number  of  the  research  studies  upon  which  the  report  is  based  suggest  sig- 
nificant relationships  between  pornography,  sexual  deviancy  and  promiscuity. 
Yet,  time  and  again  data  suggesting  this  linkage  are  omitted  or  "concealed." 
Findings  from  seriously  flawed  research  studies  or  findings  which  do  not  follow 
from  the  data  are  frequently  presented  as  fact  without  mentioning  their  very  seri- 
ous limitations.  The  scholarship  in  the  preparation  of  this  report,  in  short  is 
unusually  shoddy.  Since  most  of  their  studies  are  unpublished  it  will  be  virtually 
impossible  for  any  interested  social  scientists  to  adequately  critique  their  report — - 
at  least  at  the  present  time. 

A  typical  example  of  omission  is  found  in  a  Commission-contracted  study  by 
Alan  Berger  and  associates  in  Illinois.  In  the  study,  they  surveyed  473  adolescents, 
primarily  in  the  age  range  of  14-18  (from  working  class  backgrounds)  with  an 
extensive  questionnaire  which  asked  questions  about  their  exposure  to  por- 
nography, their  sexual  behavior,  etc.  In  carefully  reviewing  these  findings,  it 
is  distressing  to  note  that  those  data  not  "favorable"  to  the  Commission  leader- 
ship and  majority  point  of  view  are  either  played  down  or  not  mentioned. 

In  the  study  of  the  473  high  school  students,  they  found  a  relationship  between 
frequency  of  seeing  movies  depicting  sexual  intercourse  and  the  adolescent  en- 
gaging in  intercourse  (their  table  46,  page  101  is  duplicated  in  part  below.) 

FREQUENCY  OF  SEEING  MOVIES  DEPICTING  SEXUAL  INTERCOURSE 

[In  percent] 

11  or  more 
Not  at  all       1  to  4  times     5  to  10  times  times 

Percent  of  males  engaging  In  premarital  intercourse 53  62  73  88 

Percent  of  females  engaging  in  premarital  intercourse..  10  29  44  


-  Since  the  minority  were  allowed  only  a  limited  amount  of  space  to  respond  to  the  Final 
Reiport  and  the  4  Panel  Reports  this  critique  will  necessarily  be  very  limited  and  deal  only 
with  some  of  the  flaws  and  limitations  found. 
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This  data  is  in  the  Commission-financed  technical  report,  but  is  not  discussed  * 
or  presented,  despite  the  fact  that  it  has  an  important  bearing  on  the  "effects" 
question. 

One  example  of  improper  reporting  of  research  results  is  found  in  Chapter  V 
of  the  Effects  Panel  Report.  Here  the  Commission  majority  states : 

"A  comparison  study  of  39  delinquents  and  39  non-delinquent  youth  (Berning- 
hausen  &  Faunce,  1964)  found  no  significant  difference  between  these  groups 
in  the  number  of  'sensational'  (obscene)  books  they  had  read.  Non-delinquent 
youth  were  somewhat  more  likely  (75%)  than  delinquent  youth  (56%)  how- 
ever to  report  having  read  at  least  one  'possibly  erotic'  book." 

What  the  Commission  majority  does  not  tell  the  reader  is  that : 

(a)  A  significantly  greater  number  of  delinquent  boys  (than  non-delinquent) 
had  read  two  or  more  adult  books  (with  erotic  content)  ;  and  a  greater  number 
of  delinquents  had  read  three  or  more  erotic  books  than  the  non-delinquents. 

(b)  The  authors  of  this  particular  research  concluded  that  their  primary 
measuring  instrument  (which  determined  what  books  were  actually  read)  was 
unreliable.  So  the  results  appear  to  be  worthless  and  should  not  be  cited. 

The  writers  of  the  Commission  report  make  three  errors:  (a)  They  cite 
data  to  prove  a  point  from  a  worthless  study. 

(b)  They  do  not  tell  the  reader  that  the  study  is  flawed. 

(c)  They  present  only  that  evidence  which  favors  their  point  of  view.  They 
fail  to  cite  contrary  findings. 

Readers  who  will  never  read  the  original  study  will  assume  that  the  writers 
of  the  report  are  honestly  supplying  complete  data.  This  is  not  the  case. 

The  majority  report  of  the  Commission  has  made  recommendations  which 
involve  repeal  of  all  laws  pertaining  to  sale  or  distribution  of  pornography  to 
adults,  and  the  same  for  children  (except  for  pictorial  materials). 

However,  whenever  sweeping  changes  in  social  policy,  laws,  regulations,  etc., 
are  recommended,  changes  which  might  affect  the  health  and  welfare  of  the 
nation's  citizens,  the  burden  of  proof  for  demonstrating  "no  harm"  or  "no  ad- 
verse results"  is  ordinarily  thought  to  be  on  the  shoulders  of  the  innovators. 
The  innovators,  the  Commission  majority,  in  this  case,  have  not  adequately  dem- 
onstrated "no  harm,"  and  in  fact  have  repeatedly  "withheld"  evidence  suggest- 
ing negative  effects,  or  potential  deleterious  consequence  of  being  exposed  to 
pornography. 

A  number  of  brief  comments  should  be  made  about  the  research  evidence  which 
the  Commission  staff  assembled  and  led  them  to  conclude  that  they  had  "found 
no  evidence  to  date  that  exposure  to  explicit  sexual  materials  plays  a  significant 
role  in  the  causation  of  delinquent  or  criminal  behavior  among  youth  or  adults 
...  or  that  exposure  to  erotic  materials  is  a  factor  in  the  causation  of  sex 
crimes  or  sex  delinquency,"  when  no  adequate  casual  studies  were  done.  And 
again — it  should  be  emphasized :  To  say  "we  have  no  evidence,''  as  they  do,  is  not 
sufficient  when  one  is  recommending  major  changes  in  law  and  social  policy 
which  might  effect  the  health  and  welfare  of  the  nation's  citizens. 

1.  No  Longitudinal  Studies.  There  were  no  longitudinal  studies  contracted  by 
the  Commission,  studying  the  long-range  effects  on  sexual  activities,  sex  offenses, 
changes  in  moral  values,  etc.  Nearly  all  studies  involved  covered  only  a  few  days 
or  weeks  or  less  (and  in  many  cases  only  an  hour  or  two). 

2.  No  Clinical  Studies.  There  were  no  in-depth  clinical  studies  of  individuals 
assessing  the  impact  of  use  of  pornography  on  attitudes,  sex  offenses,  character, 
anti-social,  or  other  types  of  behavior. 

3.  Omission  of  Studies  on  "Porno-Violence" .  No  attention  was  paid  to  the  prob- 
lem of  porno-violence  where  pornography  and  violence  are  linked  together  in  fic- 
tion and  in  motion  pictures.  This  omission  is  particularly  .surprising  since  the 
Commission  focused  most  heavily  on  "effects"  and  in  view  of  the  findings  in  the 
Final  Report  of  the  National  Commission  on  the  Causes  and  Prevention  of  Vio- 
lence (1969)  which  link  visual  presentations  of  violence  to  aggressive  acting-out 
behavior.  Their  findings  would  appear  to  have  some  important  implications  for 
situations  where  violence  and  pornography  are  combined  (e.g.,  sexual  abuse, 
assault,  etc.  directed  toward  the  female). 

4.  Omission  of  Studies  and  Evidence  in  "Imitative  Learning"  Area.  There  is  an 
omission  of  research,  concern  or  even  discussion  of  studies  in  the  area  of  imitative 
and  social  learning  by  such  investigators  as  Albert  Bandura  and  his  associates  at 


*  Except  for  a  single  sentence. 
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Stanford  University.  Since  this  body  of  research  suggests  that  a  significant 
amount  of  learning  occurs  through  watching  and  imitating  the  behavior  of  others, 
this  would  logically  appear  to  have  great  relevance  to  any  pornography  effects 
studies. 

If  Bandura's  work  (as  well  as  others  in  this  area)  have  any  validity,  it  would 
suggest  that  certain  types  of  pornography,  involving  whole  sequences  of  behaviors, 
probably  would  affect  some  individuals  if  they  saw  it  consistently  modeled  on  the 
screen  or  in  fiction.  In  view  of  this  type  of  evidence  and  findings  presented  by  the 
Bandura  "school"  it  would  seem,  at  the  very  least,  that  the  Commission  staff 
would  indicate  same  cautions  or  concerns.  There  are  none  when  one  reads  their 
recommendations. 

5.  Over  Reliance  on  Questionnaire  and  Verbal  Self-Report  Data.  Nearly  all  of 
the  studies  presented  in  evidence  relied  heavily  on  "verbal  self  report"  without 
outside  verification.  A  number  of  factors  can  make  this  data  suspect,  and  caution 
must  be  exercised,  (a)  Subjects  may  consciou.sly  falsify  or  distort,  (b)  Questions 
in  the  sexual  area  in  particular,  could  lead  to  defensiveness,  distortion,  or  "pro- 
tective dishonesty"  of  responses,  (c)  It  has  been  repeatedly  demonstrated  that 
slight  changes  in  wording  a  question  can  make  major  differences  in  the  number 
of  people  who  will  respond  "yes"  or  agree  with  it.  This  was  demonstrated  in  this 
study  in  a  most  dramatic  fashion,  when  in  the  Commission-sponsored  national 
survey  of  a  national  sample  by  Abelson,  only  23%  of  the  males  admitted  that 
pornography  sexually  roused  them  vs.  77%  agreeing  to  this  in  the  Kinsey 
studies.  Whom  can  you  believe?  (d)  Confusingly  written  questions  or  difficult 
vocabulary  frequently  render  your  data  useless.  Thus  when  in  one  study  cited 
40%  of  a  male  prison  group  denied  ever  having  a  "sexual  orgasm,"  their  response 
was  most  probably  due  to  not  knowing  what  the  word  "orgasm"  meant. 

The  Commission  writers  tend  to  treat  all  "verbal  report"  as  fact,  and  when 
there  are  discrepancies  they  tend  to  consider  as  significant  only  that  data  which 
favors  their  point  of  view. 

Example : 

Harris  Poll   (1969)  :  76%  of  U.S.  wants  pornography  outlawed. 

Gallup  Poll  (1969)  :  85%  of  U.S.  favor  .stricter  laws  on  pornography. 

Commission  Study  (1970)  :  2%  of  U.S.  viewed  (Abelson)  pornography  as  a 
serious  problem. 

However,  when  one  looks  at  the  question  which  Abelson  asked  in  this  Com- 
mission-financed study,  it  is  not  difficult  to  see  why  he  came  up  with  such  a 
low  percentage :  "Would  you  please  tell  me  what  you  think  are  the  two  or  three 
most  serious  problems  facing  the  country  today?"  It  is  doubtful  that  even  the 
most  concerned  citizen  would  list  pornography  as  among  the  first  two  or  three 
when  the  country  is  faced  with  the  problems  of  war,  racial  conflict,  youth 
rebellion,  law  and  order  disruption,  pollution,  etc. 

The  Commission  recommends  abolition  of  nearly  all  laws  regulating  pornog- 
raphy, and  justifies  this  by  saying  in  their  Legal  Panel  Report :  "A  majority  of 
the  American  people  presently  are  of  the  view  that  adults  should  be  legally  able 
to  read  or  see  explicit  sexual  materials  if  they  ivish  to  do  so."  They  are  basing 
this  only  on  some  of  the  responses  of  U.S.  Citizens  to  Abelson's  survey,  but  not 
on  other  data  from  the  same  survey  (e.g.  88%  would  prohibit  sex  scenes  in 
movies,  when  they  were  put  there  for  entertainment).  And,  of  course,  they  are 
rejecting  out-of-hand  results  of  the  Harris  and  Gallup  Polls  who  have  been  in 
business  for  several  decades.  This  sort  of  picking  and  choosing  of  favorable 
statistics  is  indefensible,  especially  when  most  Americans,  or  even  social  scientists 
will  probably  never  have  an  opportunity  to  view  the  original  data  on  which  their 
recommendations  and  conclusions  are  based. 

Another  example  of  flagrant  distortion  in  the  presenting  of  "re.sult.s"  is  in  the 
Legal  Panel  Report.  For  some  reason  they  also  review  the  empirical  research 
findings  on  pornography's  effects,  public  attitudes  toward  it  etc.,  duplicating 
part  of  the  Effects  Panel  Report. 

While  the  writers  of  the  Effect  Panel  report  have  made  major  changes  and 
modifications  in  which  they  .say,  but  only  after  heavy  fire  and  criticisms  by  the 
minority  and  others  about  "fiawed  methodology"  etc.,  which  has  resulted  in  some 
modesty  and  more  care  in  their  presentation  of  results — the  same  cannot  be  said 
for  Legal  Panel  Report.  Any  law  student  or  other  reader  of  that  report  will 
find  data  which  has  been  systematically  marshalled  to  favor  one  point  of  view. 
This  is  particularly  true  in  the  "public  attitudes"  toward  pornography  section. 
Key  data  giving  opposing  evidence  is  excluded. 


6060 

6.  Flawed  Methodology.  Some  of  the  studies  were  badly  flawed  methodologi- 
cally. These  limitations  were  rarely  mentioned  when  discussing  their  conclusions. 
In  fairness  it  should  be  stated  that  since  the  writing  of  the  first  draft  of  the 
"Effects  Panel  Report",  which  was  so  severely  criticized,  a  major  attempt  has 
been  made  to  be  more  cautious,  accurate,  and  scientifically  modest. 

Some  of  the  studies  did  not  have  control  groups.  This  means  that  if  you  expose 
people  to  pornography  and  get  '"before"  and  "after"  measures  of  their  sex-behavior 
you  never  know  for  sure  to  what  the  changes  or  no  changes  may  be  attributed  to. 

Example:  In  the  Mann  (1970)  study  of  married  couples  exposure  to  pornog- 
raphy, they  found  that  after  the  study  was  over  their  couples  reported  being 
more  "stimulated"  by  having  to  fill  out  a  lengthy  sex  diary  every  morning  (which 
listed  a  number  of  explicit  sex  activities  which  they  had  to  check  as  to  whether 
or  not  they  were  engaged  in)  than  by  the  several  erotic  movies  shown  them.  In 
this  study  which  thoughtfully  did  use  control  couples  (who  were  not  exposed  to 
pornography),  they  found  the  "control"  wives  sinniftcautlii  higher  at  the  study's 
conclusion  on  self  ratings  of  "being  adequate  as  marital  partners."  These  women 
had  not  been  exposed  to  anything.  This  kind  of  startling  and  explainable  finding 
is  not  unusual  in  social  science  research.  If  this  kind  of  "spontaneous  result"  had 
occurred  with  the  'wives  exposed  to  pornography  it  would  have  been  tempting  to 
conclude  that  pornography  was  the  cause.  Control  groups  attempt,  though  not 
always  successfully,  to  minimize  this  type  of  error. 

The  Kutschlnskii  study 

In  the  final  "Effects  Panel  Report"  the  Commission  staff  write,  "A  survey 
{Kutschinsky,  1970)  of  Copenhagen  residents  -found  crimes  nor  willingness  to 
report  such  crimes  had  changed  sufficiently  to  account  for  the  substantial  decrease 
in  sex  offenses  ietiveen  1958  and  1969." 

In  the  Final  Report  "summary  section"  they  put  it  even  more  strongly, 

"Other  research  showed  that  the  decrease  in  reported  sexual  offenses  cannot 
be  attributed  to  concurrent  changes  in  the  social  and  legal  definitions  of  sex 
crimes  or  in  public  attitudes  toward  reporting  such  crimes  to  the  police,  .  .  ." 

The  average  reader  or  even  social  scientist  will  probalily  never  get  an  oppor- 
tunity to  see  what  this  Danish  psychologist  actually  v.rote  in  this  report  or  what 
he  did.  He,  of  course,  was  sttidying  the  issue  of  why,  with  increasing  pornography 
in  Denmark,  has  the  rate  of  sex  crimes  apparently  dropped.  Maybe  pornography 
has  a  "therapeutic  effect"  on  sex  criminals.  What  Kutschinsky  did,  in  fact,  was 
intensively  interview  a  carefully  drawn  sample  of  adult  men  and  women  through- 
out Copenhagen  surveying  (a)  whether  they  had  even  been  a  victim  in  a  sex 
crime,  (b)  did  they  report  it,  (c)  would  they  report  certain  types  of  sex  crimes 
now  (or  ignore  it),  (d)  have  they  "changed  their  mind"  over  the  past  few  years 
about  the  seriousness  of  certain  sex  offenses,  and  (e)  how  did  they  feel  about 
these  same  things  10  years  ago.  He  found  that  26%  of  the  men  and  61%  of  the 
women  of  Copenhagen  had  been  victims  of  some  category  of  "sex  crime"  (some 
minor,  some  serious).  However,  only  6%  of  the  male  viewed  (Primarily  homo- 
sexual molestation)  and  19%  of  the  female  victims  reported  it  to  the  police.  This 
is  consistent  with  statements  made  by  the  U.S.  Department  of  Justice  in  their 
1970  Unified  Crime  Reports  referring  to  rape,  "This  offense  is  probably  one  of  the 
most  under  reported  crimes  due  primarily  to  fear  and/or  embarrassment  on  the 
part  of  the  victims."  This  means  overall  that  sex  crime  statistics  are  very 
"shaky"  and  have  to  be  viewed  with  caution  simply  because  most  are  probably 
never  reported. 

Kutschinsky  concludes  after  a  careful  and  extended  analysis  of  his  data  that, 
"The  decrease  in  (sexual)  exhibitionism  regi.stered  hy  the  police  during  the  last 
10  years  may  be  fully  exiilained  by  a  change  in  people's  attitudes  toward  this 
crime  and  towards  reporting  it  to  the  police."  He  concludes  in  about  the  same 
terms  with  regards  to  the  sex  crime  of  "indecency  towards  women"  (which  can 
involve  anything  short  of  a  direct  rape  attempt  on  a  female.)  If  tlie  reader 
will  go  back  and  read  again  what  the  Commission  said  about  Kutschinsky  find- 
ings, we  again  get  an  example  of  critical  omissions  of  important  factual  data. 
With  regards  to  "peeping"  a  non-violent  sex  crime  which  has  declined  79.9%  in 
that  last  decade  his  data  suggest  that  the  availability  of  all  sorts  of  visual  por- 
nography, films  and  live  sex  shows  probably  have  reduced  the  need  of  the  peeper 
to  risk  arrest  looking  through  people's  window  when  he  can  see  much  more  in 
any  porno  shop.  We  would  agree  with  this  conclusion.  In  the  only  other  sex 
crime  which  he  evaluated,  "Indecency  toward  girls"  his  data  suggested  little 
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or  no  change  in  public  attitudes  towards  its  seriousness  or  lack  of  willingness  to 
report  it.  The  decline  in  this  offense  remains  a  puzzle  with  Kutschinsky  sug- 
gesting pornography  possibly  being  a  (poor)  substitute  for  little  girls  for  this 
type  of  offender. 

'  The  Commissions  presentation  of  the  Denmark  sex  crimes  data  omits  certain 
types  of  sex  offenses  such  as  incest  which  most  people  would  regard  as  fairly 
serious.  If  as  Kutschinsky's  study  suggests,  there  have  been  no  real  declines 
in  sex  crimes  in  certain  categories,  only  a  change  in  people's  conception  about 
their  seriousness  and  a  lessened  inclination  to  report  them,  this  should  be  given 
thoughtful  and  careful  consideration.  That  Danish  people  have  more  liberal 
sex  attitudes  has  been  documented  by  various  surveys  including  another  by 
Kutschinsky  which  indicated  that  only  32%  of  Danes  regard  sex  intercourse 
with  an  agreeable  14  year  old  as  a  crime,  and  only  12%  would  regard  the  rape 
of  a  female  as  a  crime  where  she  permitted  the  rapist  to  engage  in  prior  petting. 

The  kind  of  sex  crime  most  people  would  be  concerned  with  would  involve  a 
personal  assault  as  in  rape,  or  on  a  child,  or  the  situation  involving  exhibitionism 
•which  might  "traumatize"  some  women  and  possibly  effect  their  psychosexual 
feelings  and  attitudes  negatively. 

If  we  look  at  the  Copenhagen  rape  statistics  (combining  rape,  rape  with  rob- 
bery, attempted  rape,  and  intercourse  on  threat  of  violence)  which  all  involve  a 
sexual  assault  on  another — we  get  the  following  picture : 

Rape  (all  categories) — Nutnber  of  cases 

Tear : 

1958 57 

1959  55 

1960 37 

1961   48 

1962  53 

1963  50 

1964 39 

PORNOGRAPHY  FREELY  AVAILABLE 
1965 42 

1966 70 

1967 44 

1968 50 

1969 35 

If  one  looks  at  the  table  and  notes  that  it  was  in  about  1965  when  pornography 
became  generally  available  (even  though  legal  recognition  of  this  wasn't  to 
come  for  several  years)  it  presents  a  rather  puzzling  picture — in  that  until  1969, 
there  were  no  major  changes  in  rape  rate  other  than  the  normal  fluctuations 
common  to  preceding  years.  In  any  event  it  would  certainly  be  injudicious  to 
conclude  that  there  has  occurred  a  true  change  or  decline  in  some  sex  crimes,  at 
least  yet,  in  the  light  of  the  above  statistics  or  in  view  of  Kutschinsky's  findings 
that  with  certain  sorts  of  sex  offenses  the  "decline"  can  be  partially  or  fully 
attributable  to  changes  in  people's  attitudes  about  certain  sex  crimes  and  their 
changes  in  "reporting"  practices.  Other  sorts  of  data  which  would  be  useful  to 
have  in  studying  this  whole  problem  would  be  divorce  rate  figures  for  the  past 
10  years,  veneral  disease  rates,  changes  in  extra  marital  sex  patterns,  and  prosti- 
tution figures  for  the  decade. 

The  Propper  study 

The  Commission  in  the  summary  of  their  Effects  Panel  Report  conclude : 
"In  sum,  the  empirical  research  has  found  no  evidence  to  date  that  exposure  to 
explicit  sexual  materials  plays  a  significant  role  in  tlie  causation  of  delinquent 
or  criminal  behavior  among  youth  or  adults.  The  Commission  cannot  conclude 
that  exposure  to  erotic  materials  is  a  factor  in  -the  causation  of  sex  crime  or  sex 
delinquency." 

Based  on  the  above  paragraph,  cited  again  and  again  in  various  forms 
throughout  the  whole  report,  we  have  the  basis  for  recommending  the  removal 
of  all  pornography  controls  for  adults  and  all  controls  (except  pictoral  por- 
nography) for  children. 
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Yet  if  we  review  the  research  of  Propper,  in  his  study  of  476  reformatory  in- 
mates (see  table  1)  *  we  note  again  and  again  a  relationship  between  high  ex- 
posure to  pornography  and  "sexually  promiscuous"  and  deviant  behavior  at  very 
early  ages,  as  well  as  aflSliation  with  groups  high  in  criminal  activity  and  sex 
deviancy.  This  study  was  financed  and  contracted  by  the  Commission,  and  while 
they  refer  to  Propper's  study  often,  no  mention  is  made  of  any  of  these  specific 
results  in  the  Commission  Report.  This  study  was  for  many  months  in  the 
hands  of  the  professional  committee  that  assembled  and  wrote  the  report  as 
well  as  available  for  inspection  of  any  of  the  Commission  members  who  wished  to 
read  it  (but  no  one  else).  As  the  reader  can  scarcely  fail  to  note,  there  is  a 
striking  relationship  between  heavy  use  of  pornography  and  various  kinds  of 
sexual  "acting  out,"  deviancy,  and  affiliation  with  high  crime  risk  groups. 

Davis  and  Braught  study 

Davis  and  Braught  (1970)  in  a  study  of  seven  different  populations  of  sub- 
jects comprising  365  people  asses.sed  the  relationship  between  exposure  to  por- 
nography and  moral  character,  deviance  in  the  home,  neighborhood,  sex  behavior, 
etc.  Saniples  of  city  jail  inmates,  Mexican-American  college  students,  black  col- 
lege students,  white  fraternity  men,  conservative  protestant  students  and  Catho- 
lic Seminarians  were  studied  intensively.  In  addition  each  had  one  female  friend 
fill  out  a  character  scale  about  their  behavior.  In  their  study,  which  was  impres- 
sive in  its  rigorous  methodology  and  statistical  treatment,  they  state,  "One  finds 
exposure  to  pornography  is  the  strongest  predictor  of  sexual  deviance  among 
the  early  age  of  exposure  subjects",  (page  36).  They  note  that  since  exposure  in 
this  subgroup  is  not  related  to  having  deviant  peers  (bad  associations  and  com- 
panions) and  similar  type  variables,  it  would  be  difficult  to  blame  the  sexual 
I)romiscuity  and  deviancy  of  these  subjects  on  other  influences  such  as  being 
influenced  by  friends  (rather  than  pornography)  into  these  kinds  of  anti-social 

activities. 

Once  again  it  should  be  noted  that  this  research  report  was  contracted  and 
financed  by  the  Commission,  was  in  the  hands  of  the  Commission  staff,  for  many 
months,  is  referred  to  many  times  in  their  report — but  not  a  single  mention  is 
made  of  these  findings.  This  is  a  particularly  important  finding  in  that  it  sug- 
gests real  dangers  in  exposing  children  and  young  adolescents  to  heavy  quantities 
of  pornography,  the  strong  implication  being  that  pornography  can  affect  and 
stimulate  precocious  heterosexual  activity  and  deviant  sex  behavior  (homosexual- 
ity ) .  Obviously  more  research  must  be  done  here,  but  like  the  studies  linking 
snioking  with  lung  cancer,  it  would  seem  incredibly  irresponsible  not  to  report 
such  findings  and  especially  in  a  report  such  as  this  where  so  few  people  have 
access  to  the  original  research,  and  where  publication  in  the  scientific  litera- 
ture, if  it  does  occur,  would  be  at  least  one  or  two  years  in  the  future.  It  is  en- 
tirely possible  that  only  one  or  two  of  the  actual  members  of  the  Commis.sion 
have  read  this  report,  and  it  is  doubtful  if  many  of  the  others  would  understand 
fully  the  scientific  jargon  and  extended  discussions  of  statistical  treatment  of 
the  data. 

The  Mosher-Katz  study 

In  another  Commission  sponsored  study  by  Mosher  and  Katz  (1970)  studying 
male  aggression  against  women  in  a  laboratory  setting,  they  concluded  (page 
23)  that,  "The  data  clearly  support  the  proposition  that  aggression  against 
women  increases  when  that  aggression  is  instrumental  to  securing  sexual  stimu- 
hition  (through  seeing  pornography)."  This  finding  was  particularly  true  for 
men  with  severe  conscience  systems  as  well  as  for  tho.se  feeling  guilt  about  being 
aggressive.  This  suggests  that  the  need  for  sexual  stimulation  (via  pornography) 
can  overrule  conscience  and  guilt  in  "permitting"  aggressive  behavior  toward 
women.  And  while  this  is  only  a  laboratory  demonstration,  with  many  limita- 
tions, it  still  constitutes  another  "negative  effects"  type  of  evidence  which  no 
attention  is  paid  to  by  the  writers  of  the  Commission  report. 

Bcrfjer's  study 

In  Rerger's  study  (1970)  two  of  the  most  significant  relationships  in  his  re- 
search with  young  people  was  between  exposure  to  large  amounts  of  pornography 
and  engaging  in  high  levels  of  sexual  activity.  This  was  true  for  both  high  school 
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students  (gamma  :  .394  (males)  page  48),  and  college  age  subjects  (gamma  :  .380 
(males)  page  62).  These  relatiousliips  were  lower  (but  still  siguiticant)  for 
women.  An  example  can  be  seen  below. 

Percent  college  males  engaging  in  sex  intercourse 

Amount  of  pornography  exposed  to  student : 

Hi  5-6 77 

4  62 

3 60 

2  44 

Lo  1 4 

And  while  the  Commission  Report  writers  correctly  point  out  that  just  because 
there  is  a  high  association  between  two  variables  this  doesn't  necessarily  mean 
that  one  "caused"  the  other.  But  it  does  suggest  the  possibility  of  causation,  as  in 
the  early  smoking-luug  cancer  studies. 

The  Walker  study 

Another  Example  of  Using  Flawed  Data  : 

In  Chapter  V  of  the  Effects  Panel  Report  the  Commission  reviews  the  research 
of  Walker  (1970)  studying  sex  offenders  and  non-offenders. 

"The  mean  age  of  first  exposure  (to  pornography)  of  the  rapists  was  V^  year 
or  more  later  than  that  of  the  matched  non-sex  offenders  in  reference  to  eight  of 
the  15  items  (types  of  pornography)  and  \2  a  year  or  more  earlier  in  reference 
to  two.  The  biggest  difference  between  the  groups  occurred  in  relation  to  depic- 
tion of  heterosexual  intercourse  for  which  non-sex  offenders  had  a  mean  age  of 
first  exposure  of  14.95  and  rapists  a  mean  age  of  first  exposure  of  18.19." 

The  Commission  reports  this  as  fact  when  a  quick  look  at  Walker's  tables 
shows  that  it  can  possibly  be  true.  The  table  below  is  produced  directly  from 
their  data." 

To  claim  that  the  Non-Sex  Offenders  saw  pictures  of  a  male  and  female  having 
Intercourse  1.3  years  before  they  first  saw  a  picture  of  a  male  sex  organ,  or  nude 
female  witii  breasts  exposed,  etc.,  demands  a  great  deal  of  credulity  from  the 
reader.  It  likewise  stretches  the  imagination  for  one  to  believe  that  the  Sex 
Offender  group  witnessed  pictures  of  animal-human  intercourse,  oral  intercourse, 
and  homosexual  relations  a  year  or  less  before  ever  seeing  pictures  of  male-female 
intercourse.  These  data  are  obviously  in  eri-or.  And  while  it's  not  too  difficult  to 
imagine  a  single  typographical  error,  we  have  two  independent  errors  here  both 
occurring  in  the  same  area.  Common  sense  would  dictate  a  recheck  of  this  data 
by  Walker  or  the  Commission.  This  never  occurred. 

The  issue  of  whether  sex  offenders  come  from  sexually  deprived  backgrounds 

The  Commission  in  their  Effects  Panel  Report,  Final  Summary  Report  and 
elsewhere  again  and  again  cite  data  to  show  that  sex  offenders  come  from  con- 
servative, repressed,  sexually  deprived  backgrounds.  Quotations  from  Chapter  V, 
Effects  Panel  Report,  capture  well  the  essence  of  their  conclusions : 

"Sex  offenders  generally  report  sexually  repressive  family  backgrounds,  imma- 
ture and  inadequate  sexual  histories  and  rigid  and  conservative  attitudes  concern- 
ing sexuality." 

Or  another  quote : 

"The  early  social  environment  of  sex  offenders  may  be  characterized  as  sexually 
repressive  and  deprived.  Sex  offenders  frequently  report  family  circumstances  in 
which,  for  example,  there  is  a  low  tolerance  for  nudity,  or  absence  of  sexual  con- 
ver.sation,  punitive  or  indifferent  parental  responses  to  children's  sexual  curiosity 
and  interest.  Sex  offenders  histories  reveal  a  succession  of  immature  and  imper- 
sonal sociosexual  relationships,  rigid  sexual  attitudes,  and  severely  conservative 
behavior." 

Or  still  another  quote : 

"Suggest  that  sex  offenders  inexperience  with  erotic  material  is  a  reflection 
of  their  more  generally  deprived  sexual  environment.  The  relative  absence  of 
such  ex;oerience  probably  constitutes  another  indicator  of  a  typical  and  inade- 
quate .sexual  socialization." 

There  are  a  number  of  things  very  wrong  about  these  conclusions.  In  some  of 
the  studies  where  they  compare  sex  offenders  and  non-offenders  they,  inexcusably 


s  Table  omitted. 


6064 

lump  all  different  types  of  offenders  togetlier  "into  one  bag"  (e.g.,  Cook  &  Fosen, 
&  Johnson,  et  al.,  1970)  The  problem  here,  as  the  Kinsey  Institute  studies  well 
demostrate,  is  that  there  are  at  least  21  categories  of  sex  offenders,  some  of  whom 
show  striking  differences  in  family,  sexual  and  psychosocial  backgrounds.  To 
draw  general  conclusions  about  such  a  diverse  group  is  like  doing  a  study  on  what 
religious  people  are  like  and  include  in  your  group  Catholics,  Unitarians,  Bud- 
dhists and  Black  Panthers,  treating  them  as  a  single  "type."  For  example,  aggres- 
sive rapists  are  very  impulsive,  having  extremely  high  levels  of  sexual  activity 
from  an  early  age  with  very  high  degrees  of  criminality.  They  are  very  dangerous. 
The  "Peeper"  on  the  other  hand  tends  to  have  very  low  rates  of  sexual  experience, 
tends  not  to  marry,  and  is  poorly  socialized. 

Another  type  of  problem  is  the  use  of  an  inadequate  control  group.  To  illustrate 
how  this  might  cause  serious  problems  consider  the  following:  "Protestants  are 
a  more  criminally  inclined  group  of  citizens  than  atheists."  We  study  a  group  of 
protestants  at  the  state  prison  and  compare  them  with  atheists  taken  from  the 
general  population,  and  sure  enough  our  conclusion  is  correct.  Or  another  (again 
made  purposely  absurd  to  illustrate  the  point).  "Men  who  drink  carrot  juice  will 
have  a  high  sex  drive"  and  we  compare  men  20-2.5  years  of  age  who  drink  carrot 
juice  with  men  90  and  over  who  don't  drink  it  on  a  variable  like  frequency  of 
intercourse.  If  we  conclude  this  study  shows  that  drinking  carrot  juice  is  related 
to  or  causes  a  "higher  sex  drive,"  we  are  in  error.  It  has  demonstrated  no  such 
thing.  If  we  report  this  and  also  fail  to  mention  that  we  didn't  have  a  comparable 
control  or  comparison  group,  or  not  mention  that  the  controls  exceeded  90  years 
of  age,  then  we've  made  a  second  serious  error. 

One  of  the  studies  that  the  Commission  cites  as  giving  evidence  that  "sex 
offenders"  come  from  sexually  deprived  backgrounds  is  that  of  Thorne  and  Haupt 
(1966).  Six  percent  of  their  college  students  report  true  "I  have  never  had  a 
sexual  orgasm"  vs.  almost  30%  for  the  rapists."  While  they  don't  have  a  matched 
control  group  to  compare  the  rapists  too,  they  do  have  data  on  murderers  and 
property  crimes  offenders  who  one  might  guess  would  tend  to  be  more  similar 
In  .social  class  background,  intelligence  and  age  to  the  rapists  (than  the  college 
.students).  When  we  look  at  their  responses  to  this  question  we  find  an  amazing 
40%  who  indicate  never  having  sexual  orgasm.  Since  by  the  very  nature  of  their 
offenses  it  would  be  diflicult  to  believe  that  30%  of  the  rapist  sample  never  had 
orgasm,  and  in  view  of  the  Kinsey  findings,  findings  that  very  nearly  all  of  rapists 
(which  they  studied)  engaged  in  premarital  intercourse  and  nearly  80%  engaged 
in  extramarital  sex  after  they  married,  these  findings  appear  even  more  difficult 
to  believe.  However,  if  one  is  aware  of  the  fact  that  most  rapists,  murderers,  and 
property  crimes  felons  come  from  lower  socio-economic  backgrounds,  have  lesser 
education,  etc.  a  very  simple  explanation  offers  itself.  A  significant  number  of 
these  men  didn't  understand  what  the  term  "sexual  orgasm"  meant.  Again,  in- 
correct conclusions  are  drawn  from  the  data. 

Thus  one  can  see  the  extreme  importance  of  having  matched  control  groups. 
If  we  use  the  murderers  and  property  crimes  felons  as  controls  for  the  rapist 
sample  (a  risky  thing  to  do)  and  compare  how  these  typical  sex  offender  com- 
pares on  sexual  repression,  deprivation,  etc.,  we  find  that  (because  they  are  in 
jail)  they  do  tend  to  feel  more  guilty  about  their  sex  behavior,  but  there  are  no 
real  differences  overall.  However,  if  one  compares  all  the  prison  population 
against  the  college  students  on  attitudes  we  do  find  them  a  little  more  prudish 
in  what  they  say — but  not  apparently  in  what  they  do,  compared  to  the  college 
students.  This  undoubtedly  reflects  the  difference  between  current  middle  and 
lower  class  cultures  out  of  which  they  emerge. 

In  the  study  of  Goldstein  and  associates  (1970)  they  attempted  to  obtain  a  good 
control  sample  to  compare  their  sex  offenders  against.  But  unfortunately  they 
were  not  too  successful.  His  controls  were  significantly  younger  and  better  edu- 
cated than  his  offender  groups.  ( Example :  nearly  80%  of  his  controls  were  under 
30  vs  only  25%  for  one  of  the  child  molester  groups).  This  makes  it  very  danger- 
ous to  say  that  sex  offenders  are  different  or  the  same  compared  to  "normals" 
when  your  comparison  group  is  different.  Remember  the  carrot  juice  and  its  rela- 
tion to  sexual  activity? 

The  almost  total  disregard  for  these  very  elementary  considerations  in  evalu- 
ating research  findings  by  the  Commission  report  writers  leaves  one  very  con- 
cerned about  how  they  arrived  at  their  conclusions. 
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Sex  crimes  in  the  United  States  data 

The  Commission  after  being  criticized  for  inaccuracies  in  their  early  reports 
on  incidence  of  sex  crimes  in  America  have  made  a  number  of  corrections.  How- 
evei',  a  summary  of  this  data  would  be  in  order  here.  Some  have  argued  that 
because  sex  crimes  have  apparently  declined  in  Denmark  while  the  volume  of 
pornography  hits  increased,  we  need  not  be  concerned  about  the  potential  effect 
in  our  country  of  this  kind  of  material,  because,  essentially,  of  Denmark's  benign 
experience.  However,  two  considerations  nnist  be  noted.  First,  we  are  a  different 
culture  with  a  major  commitment  to  the  Judeo-Christian  tradition  (which  Den- 
mark tends  not  to  be)  ;  and  secondly,  we  are  actually  only  a  year  or  so  behind 
Denmark  in  the  distribution  and  sale  of  pornography.  Hardcore  written  pornog- 
raphy can  be  purchased  anywhere  in  tlie  U.S.  now.  Hardcored  still  pictures  and 
movies  can  now  be  purchased  over  the  counter  in  some  cities.  Anything  can  be 
purchased  through  the  mails.  And  in  a  few  cities  people  can  attend  hardcore 
pornographic  movies.  About  the  only  thing  we  don't  have,  which  Denmark  has, 
ai"e  live  sex  shows.  What  is  most  relevant  are  sex  crime  statistics  in  this  country. 
not  Denmark.  Since  it  was  in  about  1S60,  at  the  beginning  of  the  decade  that 
pornography  began  to  flower  in  the  U.S.  relevant  statistics  should  be  examined 
carefully. 

Reported  rapes  (verified)  :  Up  116  percent  1960-69;  up  93  percent  1960-69  per 
100,000  females. 

Rape  arrests :  Up  56.6  percent  all  ages,  1960-69 ;  up  85.9  percent  males  under 
18,  1960-69. 

Prostitution  and  commercialized  vice :  Up  80.1  percent  1960-69  all  ages ;  up 
120.2  percent  1960-69  girls  under  18. 

Note :  The  bulk  of  prostitutes  are  15-24  years,  peak  age :  22 ;  only  13  percent 
of  sex  offenses  (arrests)  are  women. 

Source  :  "Unified  Crime  Statistics,"  1970. 

Illegitimate  births — General  note :  During  decade  1947-67  rate  of  illegitimacy 
doubled  per  1,000  never  married  females.  1960-67  illegitimacy  ratio  up  71  percent 
(which  is  the  number  of  illegitimate  births  per  1,000  live  births). 

Source  :  P.  31,  1970,  "Natality  Statistics." 

Illegitimate  births  1940  to  1967:  Under  15,  2.1  to  6.9  (350  percent  increase)  ; 
15-19,  40.5  to  144.4  (350  percent  increase).  During  this  period,  the  population 
of  the  United  States  increased  50  percent.  "The  greatest  current  rate  of  increase 
in  illegitimacy  is  with  15-19  year  olds"  (source:  p.  31,  "Natalitv  Statistics" 
1970,  U.S.  Public  Health  Department). 

YD— Gonorrhea— All  ages:  1960-69:  Up  76  percent;  females  15-10:  Up  52 
percent,  1965-68 ;  females  20-24 :  Up  36  percent  1965-68 :  females  25-29 :  Up  25 
percent,  1965-68.  VD  fact  sheet,  1969,  U.S.  Public  Health  Service. 

"Sex  offenses"  (homosexual  acts,  statutory  rape,  etc.).  All  ages.  1960-69; 
Down  17  percent ;  under  18,  1960-69.  Down  21  percent.  This  is  spurious  decline. 
Is  due  to  change  in  law  enforcement  policy,  primarily  involving  homosexual 
acts — Justice  Department. 

Source  :  "Unified  Crime  Report,"  1970. 

Divorce  rate  1960,  393,000  (2.2  per  1,000  population)  ;  1969,  660,000  (3.3  per 
1,000  population ) . 

Source:  Monthly  Vital  Statistic  Report,  Mar.  12,  1970,  U.S.  Public  Health 
Service. 

From  this  data  it  would  be  difficult  to  argue  for  a  decline  in  sex  crimes  and 
other  social  indicator  data  in  the  U.S.  associated  with  an  increase  in  all  types 
of  pornography.  It  would  appear  from  all  the  social  indicator  data  that  our  so- 
ciety is  going  through  a  period  of  considerable  social  upheaval  and  distress. 

OPINIONS    OF    PROFESSIONAL    WORKERS 

In  their  summary  section  the  Commission  states,  "Professional  workers  in  the 
area  of  human  conduct  generally  believe  that  sexual  materials  do  not  have  harm- 
ful effects."  While  this  appears  to  be  true,  these  conclusions  are  based  on  a  mail- 
back  survey  in  which  only  a  third  of  their  sample  responded.  They  also  neglect 
to  state  that  254  psychiatrists  and  psychologists  had  seen  cases  where  they  re- 
ported they  had  seen/found  a  direct  causal  linkage  between  involvement  with 
pornography  and  a  sex  crime,  while  another  324  professionals  reported  seeing 
22-184—74 25 
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cases  where  such  a  relationship  was  suspected.  This  totals,  in  actual  numbers, 
578.  While  these  therapists  represent  a  small  group  percentagewise,  it  would 
seem  to  this  reviewer  irresponsible  to  gloss  over  them  as  if  they  didn't  exist. 
What  if  900  of  1000  physicians  indicated  that  they  had  found  no  relationship 
between  cancer  of  the  cervix  and  use  of  the  coil  contraceptive ;  but  the  other  100 
physicians  indicated  that  in  their  practice  they  had  come  across  cases  where 
there  was  a  suspected  or  definite  relationship.  Do  we  discount  the  experience  of 
the  minority  because  they  are  outvoted  where  a  possible  health  hazard  is 
involved. 

Additionally,  they  do  not  report  (though  they  were  aware  of  its  existence)  of 
another  survey  conducted  by  a  religious  group,  the  Archdiocese  of  New  Jersey, 
in  1067  of  professionals  seeing  a  relationship  between  involvement  with  pornog- 
raphy and  anti-social  sex  behavior.  The  majority  of  therapists  here  reported 
noting  such  a  i-elationship  at  some  time  during  their  practice.  This  study  is  also 
flawed  becau.se  of  a  low  return  of  "mailbacks"  by  the  professionals.  But  such  is 
also  true  of  the  Lipkin  and  Cams  study.  Such  omission  of  contrary  evidence 
is  difficult  to  understand. 

The  Goldstein  study 

In  another  Commission  financed  study  by  Goldstein  (1970)®  a  study  was  made 
of  the  exposure  to  pornography  and  its  relationship  to  sex  activities  of  groups 
of  sex  offenders  and  others.  In  all,  nine  separate  groups  of  male  subjects  were 
studied  and  compared.  They  found  that  the  rapists  were  the  group  reporting 
the  highest  "excitation  to  masturbation"  rates  by  pornography  both  in  the  adult 
(80%)  as  well  as  teen  (90%)  years.  Considering  the  crime  they  were  imprisoned 
for,  this  suggests  that  pornography  (with  accompanying  masturbation)  did  not 
serve  adequately  as  a  catharsis,  prevent  a  sex  crime  or  "keep  them  off  the 
streets."  Fifty-five  percent  of  the  rapists  report  being  "excited  to  sex  relations 
by  pornography."  When  reporting  on  "peak  experiences"  in  exposure  to  pornog- 
raphy during  their  teens,  80%  of  the  rapists  report  "wishing  to  try  the  act" 
that  they  had  witnessed  or  seen  demonstrated  in  the  pornography  exposed  to 
them.  This  is  far  higher  than  with  any  other  group.  When  asked  if  in  fact 
they  did  foUotc  throuyh  witli  such  sexual  activity  immediately  or  shortly  there- 
after 30%  of  the  rapists  replied  "yes."  An  even  higher  number  of  blacks  (38% 
replied  "yes")  which  is  consistent  with  many  studies  showing  very  high  rates 
of  sexual  activity  early  in  life  for  this  group.  Even  among  the  "normal"  controls 
28%  replied  "yes."  If  we  can  accept  what  they  say  at  face  value,  this  would 
suggest  that  pornography  potentially  does  affect  behavior  and  possibly  adversely. 
This  would  also  suggest  serious  concerns  about  exposing  young  people,  especially 
to  pornographic-violence.  Since  the  writers  of  the  Commission  Report  base  most 
of  their  findings  on  data  using  "verbal  self  report"  there  is  little  reason  not  to 
at  least  consider  as  partially  valid  what  these  people  say  about  pornography 
and  its  influence  in  their  lives.  When  one  asks  them  about  the  adult  years  and 
to  what  extent  they  "tried  out  behaviorally"  what  pornography  had  suggested 
to  them,  the  figures  drop  somewhat  (15%  for  rapists,  25%  for  child  molesters, 
etc. )  but  still  suggests  an  "effect." 

Conclusion 

Since  the  Commission  is  recommending  sweeping  changes  in  laws  and  social 
policy,  the  burden  of  proof  is  on  them  to  demonstrate  "no  harm"  in  suggesting 
exposure  of  wider  sections  of  the  population  to  more  intense  types  of  porno- 
graphic stimuli.  This  they  never  do.  They  can  conclude  only,  as  they  do.  that 
they  have  fourul  no  evidence  that  it  causes  harm.  This  is  a  shaky  foundation 
for  recommending  such  changes  when  a  number  of  people  do  claim  to  have 
fouTid  such  evidence  including  254  clinical  psychologists  and  psychiatrists  (in 
the  Lipkin  and  Carnes  survey)  a  majority  of  law  enforcement  personnel,  etc. 

Their  recommendations  are  especially  surprising  when  one  considers  the  pos- 
sible "mental  health"  implications  of  the  problem  as  well  as  the  i.ssue  of  values 
and  "public  morality." 

With  the  absense  of  any  significant  data  clearly  demonstrating  that  pornog- 
raphy is  generally  "harmless  or  just  a  nuisance"  and  with  the  presence  of  a 
considerable  body'  of  data  from  their  own  studies  that  exposure  to  pornography 


8  Table  0-10,  pp.  48,  50. 
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IS  related  to  a  variety  of  anti-social  and  sexually  deviant  behaviors  (which 
is  not  mentioned  in  the  majority  report)  serious  questions  about  credibility 
certainly  must  be  raised  about  this  report.  There  are  a  number  of  excellent 
studies  available  to  the  Commission  which  could  yield  a  great  deal  of  useful  in- 
formation. Instead,  the  Commission  report  is  fraught  with  flaws,  omissions,  and 
inaccuracies.  • 

The  writer  again  strongly  urges  that  an  independent  panel  of  unbiased  social 
scientists  competent  in  behavioral  science  research  methodology,  be  called  to  re- 
view the  original  studies  assembled,  as  well  as  review  what  conclusions  could 
be  drawn  from  them. 

LEGAL    "findings"    OF    COMMISSION 

We  vigorously  object  to  the  words  "findings"  with  regard  to  legal  issues.  Sec- 
tion IV  of  the  majority  report  is  an  attempt  to  foist  upon  the  people  and  upon 
the  President  and  the  Congress  a  philosophy  of  law  which  is  misleading  at 
best.^ 

The  section  headed  letter  "C"  states  that  the  "prevailing  view"  in  the  Supreme 
Court  is  that  to  be  classified  as  obscene  an  item  must  meet  three — and  all  three — 
criteria.  These  criteria,  the  report  claims,  are:  (1)  the  dominant  theme  of  the 
material,  taken  as  a  whole,  must  appeal  to  the  prurient  interest  of  the  average 
person;  (2)  the  material  must  be  patently  offensive  according  to  contemporary 
community  standards;  and  (3)  the  material  must  lack  redeeming  social  value. 

This  is  a  misinterpretation  of  the  law,  as  counsel  to  the  Commission  must  know, 
for  he  originally  stated  in  his  Legal  Panel  Report  that  No  Majority  of  the  U.S. 
Supreme  Court  has  ever  accepted  the  proposition  that  "utterly  without  redeem- 
ing social  value"  is  a  "test"  for  obscenity.  To  say  that  an  item  may  not  be  ad- 
judged obscene  if  it  does  not  meet  all  three  of  these  criteria  is  false.  It  is  exactly 
the  promotion  of  this  canard  which  has  brought  us  to  the  deplorable  state  we  are 
in  today  in  this  nation  insofar  as  obscenity  is  concerned.  No  Supreme  Court  opin- 
ion so  holds.  In  fact,  the  Roth  case  says  the  opposite.  This  is  the  only  case  where 
the  Supreme  Court  gives  us  a  definition  of  obscenity.  The  "utterly  without  redeem- 
ing social  value"  language  is  assumed  to  have  been  built  into  the  Roth  test  by  an 
opinion  in  the  Memoirs  (Fanny  Hill)  case  of  1966. 

However,  this  was  the  opinion  only  of  three  Justices :  Brennan,  Warren  and 
Fortas.  It  was  not  the  opinion  of  the  Court,  and  so  is  not  the  law  of  the  land. 
It  is  a  three-Justice  out  of  nine  opinion,  not  binding  on  anyone.  In  29  American 
Jurisprudence  2nd,  at  Section  195  of  the  topic  "Courts,"  we  find  the  following : 

"A  decision  by  an  equally  divided  court  does  not  establish  a  precedent  required 
to  be  followed  under  the  stare  decisis  doctrine.  And  where  the  members  of  the 
court  unanimously  or  by  a  majority  vote  reach  a  decision,  but  cannot  even  by  a 
majority  agree  on  the  reason  therefor,  no  point  of  law  is  established  by  the  deci- 
sion and  it  cannot  be  a  precedent  covered  by  the  stare  decisis  rule." 

The  Supreme  Court  of  the  United  States  has  said  in  218  U.S.  at  213  that  unless 
a  majority  of  the  Supreme  Court  agrees  on  an  opinion  the  case  cannot  become 
"an  authority  either  in  this  or  in  inferior  courts." 

The  Roth  case  gives  us  only  the  prurient  interest  test  and  this  test  has  not  been 
modified  by  any  subsequent  Supreme  Court  decision.  In  Roth  the  Court  said,  an 
item  is  obscene  when  to  the  average  person,  applying  contemporary  community 
standards,  the  dominant  theme  of  the  material  taken  as  a  whole  appeals  to  the 
prurient  interest. 

This  brings  us  to  the  Legal  Panel  Report,  prepared  by  general  counsel  Bender 
and  staff,  with  the  apparent  assistance  of  Mr.  Lockhart,  from  which  the  "Legal 
Findings"  section  is  drawn,  and  upon  which  legislative  recommendations  are 
based. 

The  Legal  Panel  Report  should  reflect  the  concepts  of  the  Commission,  their 
conclusions,  their  interpretations  and  analysis  and  their  recommendations  for 
legislative  action.  Instead,  the  Commission  is  asked  to  adhere  to  ideas,  concepts, 


■^  On  September  10,  as  this  dissent  was  going  to  press,  Mr.  Lockhart  called  Commissioner 
Gill  and  instructed  him  to  mal^e  certain  modifications  in  these  statements  so  that  the  legal 
panel  report  no  longer  reads  the  same  as  it  did  when  the  Commission  was  influenced  by  it 
to  vote  for  the  legalization  of  obscenity  at  their  first  meeting  of  August  11  and  12  and  the 
final  meeting  of  August  26  and  27. 
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suggestions,  analyses  and  recommendations  prepared  by  staff  members  appointed 
by  the  Chairman  and  his  general  counsel,  and  reflecting  their  point  of  view. 

This  Bender-Lockhart  Panel  Report  is  misleading  in  many  fundamental  areas 
of  the  law,  and  so  misleads  the  Commission,  so  as  to  cause  those  members,  many 
of  wh^m  are  unlearned  in  the  law,  to  come  to  fundamentally  erroneous  conclu- 
sions of  the  state  of  the  law.  We  object  specifically  to  the  following  misleading 
statements  in  the  Bender-Lockhart  Legal  Panel  Report: 

1.  "Unless  there  is  a  basis  for  finding  that  certain  sexually  explicit  materials 
create  such  a  danger  (clear  and  present  danger  of  significant  social  harm),  there- 
fore, general  prohibitions  upon  the  dissemination  of  'obscene'  speech  would  appear 
constitutionally  invalid  under  ordinary  principles."  We  are  told  on  the  next  page 
that  this  analysis  was  rejected  in  Roth  by  the  Supreme  Court.  Why  then  do  they 
state  it  as  a  fact  and  ask  the  Commission  to  accept  it? 

2.  Shortly  after  this,  the  Panel  Report  begins  to  take  after  the  United  States 
Supreme  Court  deision  in  Roth  and  suggests  that  it  is  erroneous  and  should  be 
reversed  and  in  fact  has  in  effect  been  reversed  by  the  decision  in  Stanley  v. 
Georgia  in  1969.  They  discuss  the  meaning  of  Stanley  vis-a-vis  Roth  as  they  in- 
terpret it  and  make  the  following  statements  : 

(a)  "Obscenity  prohibitions  were  found  constituti(mal  in  the  Roth  decision  *  *  * 
without  investigation  into  or  conclusions  regarding  the  actual  social  effect  of  the 
dissemination  of  obscene  materials.  It  is  the  conclusion — that  obscenity  prohibi- 
tions regulating  what  even  consenting  adults  may  obtain  may  be  upheld  without 
any  indication  of  social  harm — that  has  been  brought  into  question  by  *  *  * 
Stanley^ 

(b)  ''Redrup  may  be  read  as  doubting  whether  Roth  was  actually  still  the  law." 

(c)  "In  Stanley  *  *  *  the  Court  threw  greatly  into  doubt  the  continuing  valid- 
ity of  the  fundamental  premise  of  the  Roth  case  that  the  dissemination  of  'ob- 
scene' materials  may  be  prohibited  without  reference  to  First  Amendment  values, 
and  suggested,  instead,  the  strong  constitutional  significance  of  the  question 
whether  such  materials  are  in  fact  socially  harmful." 

(d)  "The  question  of  the  .social  effect  of  obscenity,  which  Roth  had  deemed  ir- 
relevant has  assumed  critical  importance  in  Stanley  'in  order  to  determine 
whether  the  state  there  had  a  valid  regulatory  interest  sufficient  to  prohibit 
private  possession  of  obscene  materials.'  The  court  held  in  Stanley  that  it  did  not." 

(e)  "Prohibition  upon  the  commercial  dissemination  of  ob.seenity  to  consenting 
adults  may  interfere  with  the  right  of  adults  to  read  or  see  what  they  wish  in 
their  own  homes." 

(f)  ''Stanley  appears  to  have  held  that  government  may  not  rest  prohibitions 
upon  what  consenting  adults  may  read  or  view  upon  a  desire  to  control  their 
morality." 

(g)  "It  further  held  that  adult  prohibitions  premised  upon  a  desire  to  pre- 
vent crime  or  anti-social  behavior  must,  at  least,  rest  upon  a  solid  empirical 
foundation." 

A  Commission  member,  reading  these  statements  and  the  continual  "poimding" 
of  "Stanley  v.  Georgia  at  every  opportunity  throughout  the  rest  of  this  panel 
report,  would  naturally  assume  that  the.se  statements  are  true  and  that  Roth 
in  some  w'ay  has  been  overturned  in  a  very  fundamental  manner  by  Stanley  v. 
Georgia.  But  as  a  matter  of  fact  Roth  has  not  been  overturned.  It  h.is  been  spe- 
cifically confirmed  in  Stanley  at  22  L.  Ed.  2d  542,  where  the  Court  says : 

"Roth  and  the  ca.ses  following  that  decision  are  not  impaired  by  today's  hold- 
ing. As  we  have  said,  the  states  retain  broad  power  to  regulate  obscenity ;  that 
power  simply  does  not  extend  to  mere  posses.sion  by  the  individual  in  the  privacy 
of  his  own  home." 

If  the  Bender-Lockhart  Panel  Report  was  intended  to  give  the  Commission  an 
unbiased  view  of  the  state  of  the  law,  why  was  not  the  meaning  of  this  phrase 
expounded?  Since  Roth  is  still  the  law  of  the  land,  then  the  following  are  the 
true  facts  (as  stated  in  Roth)  : 

(1)  It  is  not  nece'isary  to  prove  that  "obscene  material  will  perceptively  create 
a  clear  and  present  danger  of  antisocial  conduct  or  will  induce  its  recipients  to 
such  conduct." 

(2)  That  the  basis  for  federal  and  state  proscription  for  obscenity  is  "the 
social  interest  in  order  and  morality." 

It  is  also  to  be  noted  that  the  Court  said  its  decisions  following  Roth  are  not 
impaired. 
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In  Ghishcrg  v.  l^cw  York,  at  20  L.  Ed.  2d  195,  the  Court  said : 
"Our  conclusion  in  Roth  *  *  *  that  the  clear  and  present  danger  test  was 
irrelevant  to  the  determination  of  ohscenity  made  it  unnecessary  *  *  *  to  con- 
sider the  debate  among  the  authorities  whether  exposure  to  pornography  caused 
antisocial  consequences." 

The  GiHsherg  case  was  subsequent  to  Roth.  Why  was  it  not  mentioned?  Among 
other  United  States  Supreme  Court  decisions  subsequent  to  Roth  that  should 
have  been  mentioned  are  the  following,  all  contradicting  the  Bender-Lockhart 
thesis  that  somehow  Stanley  has  changed  things  : 

1.  Times  Film   (i96*0)  —  ( State  has  right  to  censor  obscene  motion  pictures.) 

2.  Freeman  v.  Maryland  {1965)  —  (State  may  require  prior  submission  of 
miition  pictures  to  a  Board  of  Censors.) 

3.  Glnzbury  v.  U.S.  (1966)  —  (State  has  a  valid  interest  in  preventing  pander- 
ing to  "the  widespread  weakness  for  titillation  by  pornography"  books  and  maga- 
zines.) 

4.  Mishken  v.  Netc  York  [1966)  —  (State  has  interest  in  protecting  homosex- 
uals from  obscenity.) 

.1.  [)itcn^tatc  Circuit  v.  Dallas  (1968)  —  ([Municipality  may  enact  an  ordinance 
regulating  motion  pictures  for  adults  as  well  as  children  and  censoring  those 
obscene. ) 

i-.ach  of  the  statements  made  in  (a),  (b),  (c),  (e).  (f),  and  (g)  above  in  the 
Bender-Lockhart  Report  are  incorrect  when  we  look  at  Stanley  v.  Georgia's  reaf- 
firmation of  Roth  and  cases  thereafter.  The  statement  made  in  (d)  al>ove  is 
misleading  that  "private  possession'  is  permissible  because  it  fails  to  complete 
the  (juotation  "in  the  privacy  of  his  home." 

It  would  appear  that  for  purposes  of  the  Bender-Lockhart  Panel  Report,  the 
"wish  is  father  to  the  thought."  They  would  like  Sta)iley  v.  Georgia  to  say  what 
th(\v  say  it  says  but  tliat  desire  is  not  borne  out  l)y  the  facts  of  that  ca.'^e. 

It  is  quite  clear  that  Stanley  v.  Georgia  stands  for  a  very  narrow  position  and 
that  is  that  a  state  may  not  convict  a  person  of  a  crime  "for  mere  possession  of 
printed  or  filmed  matter  in  the  privacy  of  a  person's  own  home."  22  L.  Ed.  2d 
512.  And  again,  at  22  L.  Ed.  2d  551,  the  "right  to  be  free  from  state  inquiry  into 
the  contents  of  his  lil)rary."  The  State  has  no  bu.sine.ss  "telling  a  man  sitting 
alone  in  his  oivn  home,  what  books  he  may  read  or  what  films  he  may  watch." 

It  could  not  be  much  clearer  that  this  was  the  narrow  proposition  decided.  The 
Court  said  it  four  times  while  specifically  upholding  Roth  and  all  subsequent 
decisions. 

3.  The  Bender-Lockhart  Panel  Report  hits  us  with  two  phrases.  One  appears 
to  be  the  invention  of  the  authors  in  lieu  of  the  use  of  the  word  "obscene"  and 
that  is  the  phrase  "explicit  sexual  material."  The  other  phrase  is  the  catch- 
word "consenting  adults"  which  is  a  euphemism  to  express  the  authors'  position 
that  there  are  no  restraints  on  "explicit  sexual  material"  as  long  as  "consenting 
adults"  patronize  it.  Translated  simply,  it  means  "Legalize  Obscenity  for  Adults" 
and  the  authors  of  this  report  should  have  so  labeled  it  since  this  is  the  net  effect 
of  their  suggestions.  Nowhere  is  it  explained  that  neither  of  these  terms  is  used 
in  any  Supreme  Court  opinion,  nor  is  it  explained  that  this  is  the  phrase  used 
by  those  who  would  have  the  Court  legalize  the  showing  of  "I  Am  Curious 
(Yellow)"  in  both  Massachusetts  and  Maryland  where  it  has  been  held  ob- 
scene. In  fact,  there  is  an  amazing  parallel  between  the  Bender-Loclvhart  Panel 
Report  and  the  language  used  in  the  briefs  for  the  distributors  of  that  motion 
picture.  Both  sing  the  same  tune.  The  Panel  Report  suggests  that  adults  have 
"a  right  to  obtain  [explicit  sexual  materials]  they  wish  to  see."  They  cite  no 
justification  for  setting  up  this  false  premise.  Certainly  Stanley  v.  Georgia  never 
said  it.  They  then  proceed  to  state  the  motivations  of  the  government  in  regulat- 
ing "explicit  sexual  materials"  (which  we  translate  to  "obscene").  They  fall 
completely,  however,  to  give  the  real  reason  which  is  the  "social  interest  in  order 
and  morality."  Having  set  up  two  false  premises,  they  then  proceed  to  olifuseate 
the  true  situation.  There  is  a  bald  misstatement  of  the  law  when  the  Panel  Re- 
port says : 

"In  a  series  of  cases  .subsequent  to  Roth,  the  Court  made  clear  that  where 
attempts  were  made  to  prohibit  only  .specific  distributional  activities  connected 
with  sexual  material.? — and  not  to  prevent  consenting  adults  from  obtaining  ma- 
terial they  wished  to  see— more  inclusive  definitional  standards  than  that  im- 
po.sed  in  Roth  would  be  permitted  to  be  applied.  The  first  case  leading  in  this 
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direction  was  Ginzhurg  v.  United,  States.  There  the  Court  *  ♦  *  permitted  the 
conviction  of  the  defendant  to  stand  because  he  was  found  to  have  'pandered' 
the  materials  in  an  offensive  manner  rather  than  merely  to  have  sold  them  to 
persons  who  wished  to  obtain  them.  Thus  the  Court  permitted  a  conviction  which 
it  would  not  have  permitted  had  the  defendant  merely  been  engaged  in  neutral 
dissemination  to  consenting  persons." 

You  would  assume  that  Mr.  Bender  and  staff,  who  ought  to  know,  have  told 
the  Comission  members  what  the  Gitizburg  case  held.  Nothing  could  be  further 
from  the  truth.  As  they  ought  to  know,  this  is  not  what  Ginzburg  held,  since: 

(a)  The  term  "consenting  adults"  is  nowhere  used  or  implied  in  that  case. 

(b)  The  Court  did  not  say  anything  about  Ginzburg  not  having  "merely  sold 
them  to  persons  who  wished  to  obtain  them."  It  didn't  mention  that  at  all. 

(c)  The  implication  that  the  case  stands  for  the  right  to  receive  "obscenity" 
by  consenting  adults  is  misplaced.  The  Courts  said  in  Ginzburg  that  the  materials 
were  not  "obscene  in  the  abstract". 

4.  The  Beuder-Lockhart  Panel  Report  suggests  that  "some  of"  the  federal 
mailing  statute  may  be  unconstitutional  under  Stanley.  This  is  another  nou- 
sequitur.  The  mailing  statute  has  nothing  to  do  with  invading  a  man's  home. 

5.  The  implication  on  page  13  that  there  is  something  in  Redrtip  which  proves 
a  theory  that  "consenting  adults"  have  a  right  to  receive  obscenity  is  also  mis- 
placed. Redrup  found  the  materials  not  to  be  obscene. 

(5.  On  page  16,  the  Bender-Lockhart  panel  Report  states  that : 

"Stanley  v.  Georgia,  if  given  full  effect,  would  mean  *  *  *  that  the  individual's 
right  to  see  materials  of  his  own  choice  may  only  be  overcome  where  there  is  a 
substantial  social  basis  for  government  regulation.  As  a  result,  many  applica- 
tions of  general  prohibitions  may  no  longer  be  permissible.  The  Roth  standard  for 
determining  the  'obscene'  retains  potential  validity  only  in  those  areas  where 
Stanley  permits  general  prohibitions  to  apply." 

Now,  if  this  problem  were  not  so  important  to  our  country,  the  immediate 
reaction  to  such  a  non-sequitur  from  Stanley  v.  Georgia  would  be  to  shrug  it  off 
as  ridiculous.  There  is  absolutely  nothing  in  Stanley  to  warrant  this  misinforma- 
tion. 

Roth  is  supreme,"  says  Stanley — not  the  other  way  around.  Stanley  cannot  be 
exploited  or  expanded  to  help  the  pornographers  in  this  fashion. 

7.  Eventually,  the  Legal  Panel  Report  abandons  the  position  that  Fanny  Hill 
has  modified  the  Roth  test  and  engages  in  the  business  of  counting  Justices  who 
have  adopted  the  "patently  offensive"  test.  Four  of  these  six  Justices  are  no  longer 
on  the  Court  so  this  maneuver  fails.  The  footnote  reference  to  Black  and  Douglas 
also  fails  since  they  have  never  enunciated  this  standard.  The  reference  to 
Stewart  and  Harlan  refers  to  federal  cases  only.  The  reference  to  the  American 
Law  Institute  standard  is  misleading  since  that  Institute  never  used  the  phrase 
"patently  offensive". 

8.  Again,  the  Panel  Report  abandons  its  original  claim  that  the  Roth  test  in- 
cluded an  "utterly  without  redeeming  social  value"  element,  and  now  tries  to  give 
new  dignity  to  the  opinion  of  three  Justices  (two  of  whom,  if  we  use  his  tech- 
nique, we  should  note  are  no  longer  on  the  Court)  by  calling  it  a  plurality  opinion. 
As  we  point  out  in  our  discussion  of  "Fanny  Hill,"  under  the  decisions  of  the 
United  States  Supreme  Court,  an  opinion  of  three  Justices  is  no  precedent,  does 
not  establish  the  law  and  does  not  bind  either  the  United  States  Supreme  Court 
or  "any  inferior  court." 

9.  The  Legal  Panel  Report  finally  admits  that  Memoirs  "utterly  without 
redeeming  social  value"  "test"  is  not  a  test  at  all,  not  having  been  adopted  by 
a  majority,  but  they  suggest  that  it  is  nice  to  incorporate  the  same  statutes 
because  Black  and  Douglas  are  on  the  bench  and  this  is  two  strikes  against  you. 
They  state,  "So  long  as  at  least  three  other  Justices  employ  the  three-part  test," 
no  application  of  a  general  prohibition  which  does  not  employ  this  test  will  be 
upheld  on  appeal.  What  kind  of  specious  reasoning  is  this'?  The  Bender-Lockhart 
Legal  Panel  Report  seems  so  intent  on  keeping  this  unnecessary  language  in  our 
statutes  (which  contradif'ts  Roth — see  our  comments  under  Memoirs  case)  that 
they  employ  the  scare  tactics  that  you  only  need  two  more  people  against  you 
and  you  lose.  Is  this  what  our  statutes  should  be  based  on  in  this  vital  area? 
Is  this  what  this  Commission  was  formed  for,  "to  estimate  percentages"?  Fortas 
and  Warren  are  gone,  leaving  only  Brennan  who  adheres  to  this  pernicious 
concept.  Presumably  then,  eight  out  of  nine  Justices  will  adhere  to  Roth,  which 
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rejects  this  so-called  test  and  says  that  once  it  is  obscene  by  the  RotJi  test  (which 
has  no  social  value  language),  then  it  is  proscribable.  But  this  is  not  our  func- 
tion. We  are  to  interpret  Roth  honestly  and  give  the  country  an  honest  definition 
of  obscenity.  Such  a  definition  does  not  include  the  "Brennan"  so-called  "test". 
It  is  to  be  noted,  that  the  Legal  Panel  Report  does  not  quote  the  recent  decisions 
in  Maryland,  Massachusetts  and  Arizona  that  say  that  there  is  no  "social  value" 
test  in  Roth  (see  our  comments  in  Appendix  under  Fanny  Hill)  nor  do  they  say 
that  New  York  is  proposing  repeal  of  this  part  of  their  statute  (see  our  remarks 
under  Fanny  Hill). 

10.  The  Bender-Lockhart  Panel  Report  states  that  the  Supreme  Court  believes 
that  the  Roth  standard  does  not  permit  a  finding  of  obscenity  to  be  made  under 
a  prohibition  of  what  consenting  adults  may  obtain  with  regard  to  a  large  class 
of  pictorial  material.  Again  we  "note  that  there  is  no  opinion  of  the  Supreme 
Court  that  supports  this  statement  that  somehow  "consenting  adults"  are  a 
separate  class  under  the  Roth  standard.  That  phrase  is  not  used  in  any  Supreme 
Court  opinion. 

v.    CONCLUSION 

We  submit:  That  the  Commission  majority  has  not  carried  out  the  mandates 
of  Congress. 

We  submit:  That  its  legislative  recommendations  should  be  excluded  from  con- 
sideration by  the  Congress  and  States,  since  they  are  not  responsive  to  the 
mandate  of  Congress  to  regulate  the  traffic  in  pornography.  It  is  irrelevant  legis- 
lation and  deserves  condemnation  as  inimical  to  the  welfare  of  the  United  States, 
its  citizens  and  its  children. 

We  submit:  That  the  purpose  of  the  Commission's  report  is  to  legalize  pornog- 
raphy. 

In  the  pursuit  of  the  mandates  of  the  Congress,  and  in  compliance  therewith, 
we  have  made  a  review  of  the  law  and  the  decisions  of  the  United  States  Supreme 
Court ;  and  have  analyzed  the  same  in  detail.  This  review  is  attached  as  Appen- 
dix I.  In  the  light  of  that  review  and  comment  thereunder,  and  in  view  of  our 
other  mandates,  we  make  the  following  recommendations. 

VI.    RECOMMENDATIONS 

1.  Recommended  test  or  definition  of  obscenity 

A  thing  is  "obscene"  if,  by  contemporary  community  standards,  and  considered 
as  a  whole,  its  predominant  appeal  is  to  the  prurient  interest.  As  a  matter  of 
public  policy,  anything  which  is  obscene  by  the  definition  shall  be  conclusively 
deemed  to  be  utterly  without  redeeming  social  importance.  Any  slight  social  value 
in  such  obscenity  shall  be  deemed  outweighed  by  the  social  interest  in  order  and 
morality. 

"Prurient  interest"  is  defined  as  a  shameful  or  morbid  interest  in  nudity,  sex  or 
excretion  which  goes  substantially  beyond  customary  limits  of  candor  in  descrip- 
tion or  representation  of  such  matters.  If  it  appears  from  the  character  of  the 
material  or  the  circumstances  of  its  dissemination  that  the  subject  matter  is  de- 
signed for,  or  directed  to  a  specially  susceptible  audience,  the  subject  matter  shall 
be  judged  with  reference  to  such  audience.  When  the  subject  matter  is  dis- 
tributed or  exhibited  to  minors  who  have  not  attained  their  18th  birthday,  the 
subject  matter  shall  be  judged  with  reference  to  an  average  person  in  the  com- 
munity of  the  actual  age  of  the  minor  to  whom  such  material  is  distributed  or 
exhibited.  In  all  other  cases,  the  subject  matter  shall  be  judged  with  reference 
to  the  average  person  in  the  community. 

Comment 

This  formulation  is  taken  from  the  Roth  ease  which  is  the  only  case  in  which 
the  Supreme  Court  defined  obscenity  and  the  Ginsbery  case,  in  which  the  Supreme 
Court  accepts  the  concept  of  variable  obscenity  as  it  applies  to  minors.  It  rejects 
the  suggestion  of  three  of  the  nine  Justices  that  "utterly  without  redeeming  social 
value"  is  a  test  for  obscenity,  since  the  Supreme  Court  has  never  adopted  this 
suggestion.  In  fact,  it  is  this  unnecessary  "test"  that  has  caused  the  flood  of 
hardcore  pornography  in  motion  pictures,  books,  magazines  and  other  publica- 
tions. 

A  complete  review  of  the  lack  of  constitutional  necessity  for  this  so-called  "test" 
is  found  in  Appendix  I  in  our  comments  under  the  Memoirs  (Fanny  Hill)  case. 
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The  Bnth  Test,  it  is  claimed  l>.v  some  is  subjective.  Upon  examination,  however, 
it  is  plain  that  the  individual  juror  is  not  instructed  to  apply  his  subjective  con- 
cept of  what  is  obscene,  but  to  determine  something  objective  viz.  "the  prurient 
interest  of  the  average  person."'  This  is  very  similar  to  what  juries  are  called 
upon  to  do  in  negligence  cases  where  the  juror  is  asked  to  determine  if  a  person 
used  that  degree  of  care  that  a  "reasonably  prudent  man"  would  use.  This  deter- 
mination has  never  been  thought  to  be  subjective  nor  too  impractical  or  difficult 
to  apply.  We  have  confidence  in  the  ability  of  the  Anglo-Saxon  jury  system  to 
determine  obscenity  if  properly  instructed.  ( See  Judge's  charge  in  Roth  case  Ap- 
pendix I). 

Our  recommendations  are  squarely  based  on  the  concept  that  the  State  has,  as 
the  Supreme  Court  says,  a  right  to  enact  obscenity  legislation  based  on  the  "social 
interest  in  morality."  There  is  a  distinction  that  should  lie  made  lietween  indi- 
vidual morality  and  the  level  of  general  morality  which  the  state  needs  to 
protect. 

A  person's  beliefs  and  practices  depend  on  what  he  relies  on  for  an  authority 
as  to  what  is  right  and  best.  As  children  grow  up,  they  come  under  various  au- 
thorities' influences:  parents,  relatives,  friends,  teachers,  writers,  actors,  celebri- 
ties, clergyman  and  a  host  of  others.  They  are  also  influenced  in  various  ways  by 
other  forces  of  good  and  evil. 

At  every  point  in  life  a  person  has  a  certain  moral  character.  It  is  the  .sum 
total  of  wiiat  he  then  believes  and  practices  in  the  area  of  right  and  wrong.  This 
overall  moral  character  is  constantly  changing  under  the  interplay  of  the  afore- 
mentioned influences.  Thus  if  a  person  accepts  higher  standards,  his  moral  char- 
acter improves;  if  he  accepts  lower  standards,  his  moral  character  deteriorates. 

Not  only  does  every  individual  reflect  a  certain  moral  character,  but  so  does 
every  group  of  individuals,  a  club,  a  city,  a  state,  or  even  a  nation — the  essence 
of  icMch  is  (letermincd  hy  a  general  consensus  of  individual  standards.  It  is,  stated 
another  way,  the  distillation  of  all  the  individual  moralities  or  the  level  of  moral- 
ity generally.  It  is  this  level,  this  distillation,  this  average,  this  essence,  which 
the  state  has  an  interest  in  protecting.  The  state  protects  this  level  from  falling 
and  creates  an  atmosphere  by  which  it  can  rise.  The  obvious  morals  protected  ore 
chastity,  modesty,  temperance,  and  self-sacrificing  love.  The  obvious  evils  being 
inhibited  are  lust,  excess,  adultery,  incest,  homosexuality,  bestiality,  masturbation 
and  fornication. 

A  discussion  of  the  background  of  the  other  aspects  of  this  definition  may  be 
found  in  our  comment  on  the  Model  State  Obscenity  Statute  in  Appendix  II. 

2.  Recommended  Federal  legislution 

We  recommend : 

(a)  That  the  United  States  Codes  Sections  1461,  1462,  1463,  1464,  1465,  of  Title 
18,  and  Section  1305  of  Title  19,  and  Section  4006  of  Title  39  be  amended  to  define 
"obscene"  in  accordance  with  our  recommended  definition  of  obscenity  mentioned 
above. 

(b)  That  so  much  of  our  recommended  Model  State  Statute,  found  in  Appendix 
II,  which  is  suitable  for  incorporation  in  these  federal  statutes  be  therein  incor- 
porated. 

(c)  We  recommend  that  Congress  note  that  Section  4000  of  Title  39.  Prohibit- 
ing of  Pandering  Advertisements  in  the  Mails,  was  specifically  upheld  by  the  U.S. 
Supreme  Court  in  Rowan  v.  U.S.,  decided  May  4,  1970.  This  statute,  it  should  be 
noted,  gave  a  parent  the  right  to  require  also,  that  the  mailer  stop  sending  mail 
to  "any  of  his  minor  children  who  have  not  attained  their  nineteenth  birthday, 
and  who  reside  with  the  addressee." 

While  the  decision  did  not  turn  on  this  specific  point,  it  is  nevertheless  an  indi- 
cation that  the  Supreme  Court  will  accept  at  least  an  age  18,  and  possibly  19  or 
older,  as  a  division  line  between  minor  and  adult  in  the  obscenity  field.  Certainly 
under  16  is  too  low. 

(d)  We  have  reviewed  anti-obscenity  legislation  now  before  Congress  which 
we  believe  will  help,  effectively  and  constitutionally,  to  regulate  obscenity.  This 
review  is  attached  as  Appendix  III. 

(e)  We  recommend  legislation  or  a  Presidential  Directive  establishing  a  Divi- 
sion, in  the  Office  of  the  Attorney  General  of  the  United  States,  under  the  direc- 
tion of  a  Deputy  Attorney  General,  made  up  of  a  team  of  .skilled  lawyers  ready 
and  able  to  assist  District  Attorneys  throughout  the  nation  in  prosecutions  against 
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sex  exploiters.  We  have  personal  knowledge  of  the  fact  that  district  attorneys  gen- 
erally are  desperately  in  need  of  this  type  of  assistance.  The  urgent  necessity  for 
the  same  was  enunciated  in  March  of  1965  by  the  presiding  Judge  of  Franklin 
County,  Pa.,  Judge  Chauncey  M.  Depuy,  when  he  said : 

'"Whenever  a  prosecution  for  obscenity  occurs  in  a  county,  the  well-heeled 
purveyors  of  smut  act  with  lightning  alacrity  to  provide  high-priced  counsel  for 
the  defendant.  Legal  smut  specialists  are  called  into  the  county  from  the  nation- 
wide staff.  These  professionals  soon  place  the  local  district  attorney's  staff,  un- 
acquainted with  a  highly  specialized  field  of  law,  at  a  great  disadvantage.  The 
average  district  attorney  or  assistant  is  no  match  for  these  well-experienced  'pros' 
who  move  from  county  to  county  and  state  to  state There  is  no  hope  for  gov- 
ernment to  serve  the  interest  of  the  general  citizen  in  managing  this  flood  of 
pornography  unless  a  massive  effort  is  made  at  the  Department  of  Justice  level. 
An  effective  mechanism  must  be  devised,  on  a  permanent  basis,  as  a  division  of 
the  department,  having  . . .  highly  skilled  lawyers  ready  to  be  loaned  at  any  time  . . . 
to  assist  the  disti'ict  attorney  in  connection  with  any  prosecution  against  the  sex 
exploiters." 

It  should  be  noted  that  if  it  is  believed  that  such  a  mechanism  could  not  be  set 
up  on  the  federal  level  without  enabling  legislation,  such  legislation  could  be 
based  on  the  Commerce  clause,  since  most  obscenity  is  transported  interstate  or 
imported.  A  model  could  be  found  in  language  used  in  the  Civil  Rights  Act  of  1964. 

(f)  We  recommend  the  establishment,  by  Federal  legislation,  of  a  National 
Crime  Research  and  Reference  Library  on  the  Law  of  Obscenity.  The  Library 
will  be  unique,  since  the  Librarian  of  Congress  has  indicated  that  after  diligent 
search,  "no  reference  to  any  special  law  library  in  this  area  has  been  found, 
and  .  .  .  such  a  library  would  be  unique  and  unduplicated  as  a  single  collection." 

The  purpose  of  the  library  will  be  to  service  prosecutors  nationwide  to  expedite 
preparation  of  cases.  It  will  be  available  also  to  the  judiciary,  behavioral  scien- 
tists, clergjnnen,  writers  and  other  professionals  who  can  contribute  to  the  effort 
to  stem  the  flow  of  obscene  material.  The  district  attorneys  of  Xev>'  York  City  are 
of  the  unanimous  opinion  that  such  a  library  will  prove  invaluable  to  law  enforce- 
ment agencies.  It  will  contain  everything  written  on  the  law  of  obscenity  :  statutes, 
ordinances,  decided  cases,  text,  commentaries,  etc.  It  will  also  contain  a  section  on 
medical,  psychiatric  and  psychological  research  relative  to  obscenity.  Law  enforce- 
ment officials  believe  that  the  convenience  of  finding  all  precedents,  statutes,  briefs, 
etc.  in  one  location  will  save  countless  hours  in  case  preparation. 

3.  Recommended  State  legislation 

(a)  Model  State  Obscenity  Statute. — Attached  to  this  Report  as  Appendix  II  is 
our  recommended  Model  State  Obscenity  Statute  based  on  the  concept  of  variable 
obscenity  and  taking  into  consideration  all  U.S.  Supreme  Court  cases.  We  believe 
it  is  a  constitutionally  effective  statute  that  will  effectively  regulate  the  traffic  in 
ol)Scenity.  The  suggested  statute  is  explained  and  annotated  in  the  Appendix. 

(b)  We  also  recommend  to  the  States  that  they  establLsh,  by  legislation,  a 
Board  of  Film  Review  which  would  require — under  carefully  prescribed  rules 
based  on  Supreme  Court  decisions  discussed  in  Appendix  I — the  submission  of  all 
motion  pictures  for  licensing  prior  to  their  exhibition.  This  proposed  statute  is 
taken  from  Maryland  Statutes  Article  66A  which  has  been  revised  to  comply  with 
Freedman  v.  Maryland,  a  Supreme  Court  decision.  In  our  opinion  it  will  with- 
stand constitutional  attack.  A  copy  of  this  proposed  Model  Statute  on  Film  review 
is  attached  as  Appendix  IV. 

(c)  In  addition,  we  suggest  that  some  States  might  desire  to  permit  local  ordi- 
nances for  the  establishment  of  Film  Review  Boards,  generally,  or  for  the  purpose 
of  establii^hing  classification  of  films  as  suitable  or  unsuitable  for  minors  under  18. 
Such  States  should  enact  legislation  confirming  the  existing  right  of  municipali- 
ties to  adopt  such  legislation,  and  permitting  them  to  apply  for  injunctive  relief 
in  the  courts:  and  requiring  a  prompt  judicial  determination  of  the  issue.  A  sug- 
gested statute  to  be  used  as  a  model  is  Section  418A,  again  of  the  State  of  Mary- 
land, found  in  Appendix  V.  It  should  be  used  as  a  supplement  to  any  State  statute 
or  local  ordinance  on  Film  Review  or  classification.  This  model  should  be  modified 
where  used  in  aid  of  local  ordinances  to  permit  the  Chief  Legal  Officer  of  the  muni- 
cipality, or  the  Film  Review  or  Classification  Board,  to  apply  also  for  an  injunc- 
tion in  the  case  of  motion  pictures. 

(d)  We  recommend  the  employment  of  the  injunctive  remedy,  found  in  22a 
of  the  New  York  Statute  or  418A  of  the  Maryland  Statute,  to  supplement  the 
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Model  State  Statute  generally.  This  is  a  most  effective  weapon  sanctioned  by  the 
decisions  of  the  U.S.  Supreme  Court,  and  will  reach  all  types  of  obscenity.  See 
appendix  V. 

(o)  We  recommend  that  the  Attorney  General's  Office  be  required  to  review 
for  possible  prosecution  and  type  of  suspected  obscenity  distributed  or  about  to 
be  distributed,  of  which  he  gains  knowledge,  and  which  falls  into  any  of  the 
descriptive  categories  listed  below  : 

1.  The  Stag  Film. 

2.  The  Sexploitation  Film. 

3.  The  Commercial  X-rated  Film. 

4.  The  Commercial  Unrated  Film. 

5.  Advertisements  for  X  and  Unrated  Films. 

6.  Underground  Sex  Publications. 

7.  Underground  N^ewspapers. 

8.  Mimeographed  Underground  Newspapers. 

9.  Sensational  Tabloids. 

10.  Homosexual  Magazines. 

11.  Sex-violence  Maga'zines. 

12.  "Speader"  or  "Tunnel"  Magazines. 

13.  Teenage  Sex  Magazines. 

14.  Pseudo-Scientific  Sex  Publications. 

15.  So-called  Nudist  Magazines. 

16.  Lyrics  on  Commercially  Distributed  Rock  Records. 

17.  Sex-action  Photographs. 

18.  Sex-action  Records. 

39.  Sex-action  Slides  and  Tapes. 

20.  Mail  Order  Advertisements  for  the  Above. 

21.  Paperbacks  with  themes  of :  Homosexuality,  Sado-masochism,  Incest,  Bes- 
tiality. 

22.  Hardcover  Books  Devoted  to  Homosexuality,  Sado-masochism,  Incest. 

(f)  We  advocate  the  establishment  in  the  office  of  the  Attorney  General  of 
each  State,  a  team  of  one  or  more  skilled  attorneys,  under  the  direction  of  a 
Deputy  Attorney  General,  to  be  used  to  assist  in  the  local  prosecutions  where 
intrastate  commerce  is  involved  or  where  federal  assistance  from  the  Depart- 
ment of  Justice  is  not  readily  available. 

(g)  We  advocate  the  establishment  in  State  Police  headquarters  of  a  similar 
division,  working  closely  with  the  legal  staff  just  mentioned.  The  state  police  have 
experts  in  arson,  ballistics  and  other  specialties.  The  formation  of  a  special  unit 
on  pornography  is  long  overdue. 

(h)  We  advocate  the  establishment  of  permanent  State  Commission  to  examine 
the  laws  on  obscenity,  to  make  recommendations  to  the  legi-slature,  and  recom- 
mendations for  more  effective  means  of  enforcement.  A  suggested  statute  is 
attached  in  Appendix  VI,  and  is  modeled  on  a  statute  of  the  State  of  Illinois, 
approved  September  6,  1967. 

(i)  We  recommended  the  establishment  of  a  State  Commission  to  review  and 
classify  Motion  Pictures  and  printed  materials  for  minors.  A  suggested  statxite 
in  this  respect,  based  on  our  review  of  Bantam  Books  v.  Sullh-an  is  attached  as 
Appendix  YII. 

(j)  As  minimum  legislation,  we  advocate  elimination  of  the  phrase  "utterly 
without  redeeming  social  value"  in  any  State  statute.  A  suggested  statute  is 
attached  as  Appendix  VIII. 

4-  Recommended  local  ordinances 

(a)  We  recommend  a  review  of  existing  ordinances  in  the  light  of  our  review 
of  U.S.  Supreme  Court  decisions  in  Appendix  I,  and  the  modifying  or  amending 
of  same  to  comply  therewith,  including  the  elimination  of  the  phrase,  "utterly 
without  redeeming  social  value"  whenever  found. 

(b)  We  recommend  the  adoption  of  local  ordinances  (wherever  the  State  has 
not  adopted  a  Film  Review  Statute)  to  review  Motion  Pictures — based  on  Mary- 
land Statute  recommended  above. 

(c)  On  an  optional  basis,  or  as  part  of  a  general  ordinance  on  motion  picture 
review,  we  recommend  a  Film  Review  and  Classification  Ordinance  for  minors. 
The  suggested  ordinance,  attached  as  Appendix  IX,  is  liberally  designed  to  meet 
Supreme  Court  requirements. 
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(d)  We  recommend  an  ordinance  designed  to  protect  minors  from  being  ex- 
posed, on  the  highway  or  street,  to  drive-in  movie  scenes  of  motion  pictures  that 
are  unsuitable  for  children.  The  suggested  ordinance  attached  as  Appendix  X 
has  been  approved  by  the  United  States  Court  of  Appeals  for  the  Fifth  Circuit  in 
tlie  case  of  Chemline  Ind.  v.  City  of  Grand  Prairie,  decided  August  8,  1966,  364 
F.  2d  721. 

(e)  We  recommend  a  local  ordinance  to  penalize  the  showing  of  obscene  mo- 
tion pictures,  and  to  penalize  the  licensee  found  guilty.  See  Appendix  XII,  based 
on  a  second  ordinance  upheld  in  Chemline  case  above,  containing  pure  Roth  test. 

5.  Recommended  private  action  by  the  public 

(a)  We  recommend  that  private  citizens  join  with  or  form  private,  non-sec- 
tarian, community  organizations  that  take  organized,  but  constitutional,  action 
against  obscenity. 

(b)  We  recommend  citizens  bring  official  legal  complains  whenever  evidence  of 
obscenity  comes  to  their  attention. 

(c)  We  recommend  that  citizens  continually  urge  their  municipal.  State  and 
federal  officials  to  prosecute  obscenity  cases.  Here,  again,  this  is  best  accom- 
plished in  an  organized  manner,  working  through  an  existing  community 
organization. 

Note. — Appendices  are  withheld. 


[From  the  National  Observer,  Oct.  12,  1970] 

Floodlights  on  Sex 

"The  very  foundation  of  our  society  rests  upon  healthy  sexual  attitudes 
grounded  in  appropriate  and  accurate  sexual  information." 

Thus  declares  the  majority  report  of  the  commission  authorized  by  Congress 
to  study  obscenity  and  pornography  and  their  effects  on  American  life.  The 
statement  is  made  in  connection  with  a  plea  for  more  extensive  sex  education 
programs,  and  it  exemplifies  the  commission's  belief  that  the  success  of  the 
pornography  business  is  related  to  a  popular  reticence  about  sexual  matters. 

Throughout  the  commission's  report  is  a  recurring  theme :  Let's  throw  a  bank 
of  floodlights  on  the  sex  act.  That  way  we  can  help  to  eliminate  the  mental 
repressions  and  other  sources  of  unhappiness  that  sometimes  arise  from  keep- 
ing the  subject  in  a  shadowy  corner.  And  let's  follow  that  by  legalizing  por- 
nography because  there's  no  proof  it  does  any  damage,  and,  anyway  a  lot  of 
people  want  it. 

Well,  as  we  have  stated  in  the  past,  we  think  a  carefully  prepared  program  of 
sex  education,  geared  to  the  student's  level  of  maturity,  is  desirable.  But  unlike 
the  commission,  we  are  unable  to  make  the  jump  from  that  position  to  one  advo- 
cating the  free  dissemination  of  exploitive  sex  materials.  Thoughtful  sex  educa- 
tion enlightens  the  student  and  should  ennoble  the  act.  Pornography  does  the 
opposite. 

While  we  question  whether  the  social  foundation  rests  upon  "healthy  sexual 
attitudes"  (food,  shelter,  clothing,  and  the  willingness  to  live  in  an  orderly, 
lawful  manner  might  be  more  reasonable  "foundation"  candidates),  we  question 
even  more  what  the  commission  means  by  "healthy"  and  how  pornography  can 
contribute  to  that  happy-sounding  condition. 

Too  often  these  days  "healthy"  means  an  absence  of  restriction,  a  determina- 
tion to  obey-that-impulse.  Certainly  one  risks  fewer  mental  repressions  that  wa.v. 
But  human  inhibitions  are  exactly  what  make  the  social  order  possible.  We  do 
not  say  everything  we  think  ;  we  do  not  act  every  way  we  feel. 

In  order  to  protect  social  stability,  people  make  many  unspoken  agreements 
about  what  behavior  is  tolerable  and  what  is  not.  Whether  we  call  these  agree- 
ments customs  or  taboos,  their  effect  is  the  same.  They  serve  to  minimize  the 
friction  among  individuals.  When  the  matter  is  important  enough,  society  makes 
laws  to  reinforce  restrictions  on  behavior. 

Most  people  believe  that  pornography,  because  it  devalues  human  life  and  love, 
should  be  restricted  by  law.  The  First  Amendment  consideration  is  not  a  genuine 
issue,  because  there  are  many  areas  in  which  the  law  draws  the  line  on  what 
may  be  expressed  in  advertisements  (misrepresentation),  newspapers,  magazines, 
and  books  (libel),  and  even  in  speech  (slander). 
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It  would  be  impossible,  of  course,  to  eliminate  obscene  materials  altogether,  no 
matter  what  tinal  detinition  of  the  stuff  is  agreed  upon  or  how  heavy  the  penalties 
are  made.  But  pornography  can  be  controlled.  It  can  be  kept  not  only  away  from 
children,  but  out  of  public  sight.  If  it  could  not  be,  indeed  if  the  commission  had 
its  way,  we  might  be  approaching  the  time  when  the  least  pleasing  representa- 
tions of  sexual  activity  were  placed  on  subway  cards  and  roadside  billboards. 

If  a  society  is  to  have  a  "healthy"  attitude  toward  sex,  that  society  must  have 
more  than  "right"  information.  It  nuist  continue  to  regard  some  areas  of  its 
humanity  with  delicacy  and  discretion.  By  tilting  a  rose-colored  shade  over  the 
floodlights,  a  society  does  the  decent  thing.  And  probably  the  wise  thing  as  well. 

Mr.  McClellan.  Mr.  President,  I  hope  the  resolution  will  be  unanimously 
agreed  to. 

Mr.  Stennis.  Mr.  President,  will  the  Senator  yield? 

Mr.  McClellan.  I  am  happy  to  yield  to  the  distinguished  Senator.  How  much 
time  do  I  have  remaining".' 

The  Presiding  Officer.  The  Senator  has  11  minutes. 

Mr.  McClellan.  I  yield  3  minutes  to  the  Senator  from  Mississippi. 

Mr.  Stennis.  Mr.  President.  I  thank  the  Senator.  I  first  want  to  thank  him  for 
his  fine  interest  in  this  subject,  for  his  splendid  analysis  in  his  speech,  and  for 
the  action  that  he  has  proposed  here  today.  I  commend  him  highly. 

The  Senator  from  Arkansas  is  exactly  right :  If  by  our  silence  we  seek  to 
duck  this  matter,  or  dodge  it.  or  fail  to  act,  it  is  the  equivalent  of  giving  it  our  ap- 
proval, and  it  does  not  deserve  the  approval  of  this  body,  or  any  other  l)ody. 

Mr.  McClellan.  If  I  may  interject,  I  say  to  the  Senator  it  would  certainly  be 
interpreted  that  way  by  the  public. 

Mr.  Stennis.  Certainly.  That  is  the  only  interpretation  that  reasonable  minds 
could  put  on  it.  I  thank  the  Senator. 

Mr.  President.  I  cannot  accept  in  any  measure,  in  the  slightest  degree,  that  the 
Commission  report  reflects  the  beliefs  and  opinions  of  the  American  pultlic.  of 
the  administration,  or  of  the  Congress.  I  consider  the  report  irresponsible,  and 
in  effect  degrading.  In  fact,  I  believe  that  this  report  does  not  reflei-t  the 
opinions  and  beliefs  of  the  American  people.  It  does  not  reflect  the  .sense  of 
decency  and  morality  of  the  great  majority  of  the  American  people. 

It  seems  to  me  that  on  the  one  hand  the  Commission  went  far  beyond  the  role 
intended  for  it  by  the  Congress,  and  at  the  .same  time  fell  woefully  short  of 
what  could  have  been  expected  from  such  extensive  deliberations. 

The  report  offers  what  appears  to  be  a  .series  of  opinions  unsupported  or 
flimsily  documented,  resting  largely  upon  a  philosophy  of  permissiveness.  There 
is  a  pronounced  lack  of  fact  established  by  i-esearch,  and  much  reference  to  the 
difficulty  of  obtaining  factual  evidence  on  many  key  aspects  of  the  problem.  The 
document  purports  to  reflect  the  opinion  of  the  majority  of  adult  Americans,  but 
fails  to  establish  that  premi.se.  The  dissenting  minority  of  the  Commission  asserts 
strongly  that  the  report  does  not,  in  fact,  respond  to  public  opinion  as  they 
heard  it  expressed  in  hearings. 

I  find  some  consolidation  in  the  fact  that  five  of  the  17  members  of  the  Com- 
mission dissented.  Two  did  so  becau.se  of  the  shortage  of  persuasive  evidence  to 
support  the  Commission  findings.  Three  differed  completely  from  the  entire  phi- 
losophy, expressed  in  the  repoi-t.  They  reject,  I  am  glad  to  say.  the  Commission 
conclusion  that  all  legislation  should  be  repealed  which  denies  to  adults  any  ob- 
scene or  pornographic  materials  which  they  might  desire  to  obtain. 

The  report  gives  the  impression  that  the  majority  of  the  Commission  have 
es.sentially  given  up  on  human  natui-e.  and  are  prepared  to  accept  a  vei-y  cynical 
view  of  any  inherent  good  in  the  human  .soul.  They  tend  to  blame  peojile.  rather 
than  what  is  infiicted  upon  them  in  the  way  of  offensive  and  degrading  bonks, 
pictures  and  words.  They  concede  without  question  the  very  doubtful  assumption 
that  if  morally  degrading  material  is  not  openly  available  and  thrust  upon  people, 
then  the  people  will  seek  it  covertly.  This  is  doubtless  true  with  some  individuals 
but  I  believe  that  represent  only  a  small  percentage  of  the  people. 

I  sense  a  real  confusion  on  the  part  of  the  majority  of  the  Commission.  I 
lipljeve  they  are  confusing  the  individual  and  society  as  a  whole.  iThey  are  preoc- 
cupied with  the  personal  rights  of  the  individual  and  negligent  of  the  very  legiti- 
ment  concern  of  society  in  maintaining  suitable  moral  standards  for  the  public  as 
a  group.  We  have  seen  too  much  in  recent  years  of  the  tendency  to  move  toward 
excesses  in  permissiveness  to  the  individual,  to  the  detriment  of  the  rights  of  the 
group. 
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The  Commission  would  repeal  existing  legislation  aimed  at  the  distribution  of 
obscene  and  pornographic  matter  to  adults.  The.v  would  offpr  the  pornographic 
industry  legal  sanction,  and  strip  the  public  of  what  slight  protection  it  now 
enjoys.  They  would  leave  the  country  without  standards  of  decency  and  without 
a  sense  of  decency. 

Mr.  President,  1  hold  that  national  morals  are  a  matter  of  national  concern 
Therefore,  they  are  a  matter  of  concern  to  the  Congress.  The  Commission  report 
comes  as  a  shoclv  to  the  majority  of  American  people.  It  should  be  condemned, 
and  I  do  condemn  it.  It  should  be  repudiated,  as  the  Senator  from  Arkansas 
says,  and  I  believe  it  will  be  repudiated  by  this  body  and  by  the  American  people. 
The  fact  that  such  a  report  can  originate  from  an  official  commission  is  fair 
warning  that  we  should  work  for  practical  and  etfective  legislation  for  the  con- 
trol of  obscenity  and  pornography. 

The  Commission  seems  to  think  that  the  American  people  have  lost  their 
•sense  (;f  decency  and  have  no  .sense  of  propriety.  The  American  people  have  not 
lost  their  sense  of  decency  nor  their  sense  of  propriety.  They  demand  a  worthy 
inheritance  for  their  children. 

1  have  absolutely  no  sympathy  with  the  position  or  the  approach  of  the  ma- 
jority of  this  Commission,  and  I  think  that,  representing  the  American  people, 
the  Senate  should  repudiate  this  report  and  officially  reject  it  by  a  resounding 
vote.  We  shall  make  a  new  start  from  that  point,  but  we  must  start  from  the 
p(;int  of  condemning  and  repudiating  this  Commission  report. 

I  again  commend  the  distinguished  Senator  from  Arkansas  for  his  work  in 
this  matter. 

Mr.  McClellax.  I  thank  the  distinguished  Senator  from  Mississippi. 
Mr.  Griffin.  Mr.  President,  will  the  Senator  yield? 
Mr.  McClellan.  I  yield  4  minutes  to  the  Senator  from  Michigan. 
Mr.  Griffin,  ilr.  I'resident.  the  recommendations  of  the  Commission  on  Ob- 
scenity and  Pornography,  which  was  appointed  by  President  Johnson  in  1968, 
are,  to  say  the  least,  shocking  and  totally  unacceptable. 

The  Commission's  report  should  be  tossed  into  the  trash  can  along  with  all 
tlie  foul  and  corrupting  pornographic  material  that  it  would  make  available  to 
tlie  public. 

The  gist  of  the  report  is  that  erotic  materials  do  not  contribute  to  the  develop- 
ment  of   character   deficits,   nor   operate  as   a   significant   factor  in   antisocial 
behavior.   Mr.   President,   the  members  of  Congress  and   the  American  people 
..simply  do  not  agree  with  such  a  view. 

The  Congress  on  a  number  of  occasions  has  indicated  that  the  smut  trafiie 
in  this  country  Is  a  matter  of  national  concern,  and  should  be  more  effectively 
controlled.  Indeed,  it  was  primarily  for  this  reason  that  Congress  in  1967  adopted 
the  resolution  which  authorized  President  Johnson  in  1968  to  appoint  this  Com- 
mission on  Obscenity  and  Pornography. 

After  3  years  of  study  and  expenditures  of  $2  million  of  the  taxpayers'  money, 
the  Conmiission  tells  us,  in  effect,  that  Congress  does  not  know  what  it  is  talking 
about. 

The  Commission  report  not  only  defies  commonsense,  it  disregards  the  views 
of  experts. 

Purveyors  of  filth  have  extended  their  activities  alarmin,gly.  In  several  cities 
of  Michigan,  children  can  now  walk  into  "porno  shops"  and  buy  material  of  the 
most  offensive  nature.  An  increasing  number  of  citizens  in  small  communities 
receive  unsolicited  filth  in  the  mails. 

The  Commission  report  contains  the  amazing  statement  that  "public  opinion 
in  America  does  not  support  the  imposition  of  legal  prohibitions  upon  the  con- 
sensual distribution"  of  pornography  to  adults.  I  invite  the  Commission  to  ex- 
amine the  thousands  of  letters  and  telegrams  on  this  subject  which  I  have  re- 
ceived from  my  constituents  in  the  past  several  years.  All  of  them  urge  stricter 
controls. 

I  was  glad  to  note  that  not  all  the  Commission  members  agreed  with  the 
views  and  recommendations  set  forth.  Minority  views  were  filed.  Among  those 
who  dissented  was  the  only  member  of  the  Commission  appointed  by  President 
Nixon,  an  appointment  made  to  fill  a  vacancy. 

The  real  danger  of  the  report  is  not  that  it  will  be  accepted  by  Congress.  It 
has  been  assailed  by  leaders  of  both  parties  in  both  Houses,  and  by  spokesmen 
for  the  present  administration.  However,  the  report  has  served  to  provide  am- 
munition to  the  self-proclaimed  experts  who  are  campaigning  for  even  more 
pornographic  permissiveness. 
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In  order  to  make  it  clear  to  the  American  people  that  the  Members  of  Congress 
do  repudiate  the  Commission's  recommendations,  I  urge  the  Senate  to  adopt  the 
resolution  of  the  Senator  from  Arkansas  by  an  overwhelming  vote.  I  commend 
him  for  the  outstanding  leadership  he  has  provided  on  this  issue. 

Mr  McClellan.  I  thank  the  distinguished  Senator  from  Michigan. 

Mr".  Allott.  Mr.  President,  will  the  Senator  yield  to  me  for  a  unanimous- 
consent  request?  ^        ^      ^         ^  ,        , 

Mr  McClellan.  I  yield  1  minute  to  the  Senator  from  Colorado. 

Mr.  Allott.  Mr.  President,  I  ask  unanimous  consent  that  I  may  proceed  for 
8  minutes  on  the  subject  of  the  pending  resolution.  .  .     .   x, 

Mr.  Byrd  of  West  Virginia.  Mr.  President,  reserving  the  right  to  object,  how 
much  time  remains? 

The 

Mr. 

Mr  McClellan.  I  do  not  intend  to  use  any  more  time.  Another  Senator  has 
asked  for  1  minute.  I  can  yield  the  Senator  from  Colorado  2  minutes.  I  have  to 
yield  1  minute  to  the  Senator  from  South  Carolina. 

Mr.  Allott.  Three  minutes,  then. 

Mr.  McClellan.  All  right,  3  minutes. 

The  Presiding  Officer.  Without  objection,  it  is  so  ordered.  The  Senator  from 
Colorado  has  3  additional  minutes. 

Mr.  Allott.  Mr.  President,  I  rise  to  support  the  resolution  of  the  distinguished 
Senator  from  Arkansas. 

I  cannot  imagine  anything  more  revolting  than  the  situation  that  has  come 
before  us.  and  I  hope  that  this  resolution  will  have  a  beneficial  effect  upon  the 
people  of  this  country. 

Ever  since  I  became  a  Member  of  Congress  16  years  ago,  we  have  been  wrestling 
with  the  problem  of  pornography.  Permissive  court  decisions,  marshmallow- 
headed  thinking,  and  I  do  not  know  what  else  have  led  us  into  a  situation  in 
which  our  law  officers  and  our  postal  people  are  unable  to  cope  with  it. 

This  Commission  was  given  a  four-part  mandate  : 

First,  with  the  aid  of  leading  constitutional  law  authorities,  to  analyze  the 
laws  pertaining  to  the  control  of  obscenity  and  pornography. 

Second,  to  ascertain  the  methods  employed  in  the  distribution  of  this  material. 

Third,  to  study  the  effect  of  obscenity  and  pornography  on  the  public,  particu- 
larly minors,  and  its  relationship  to  crime  and  other  antisocial  behavior. 

Fourth,  to  recommend  such  legislative,  administrative,  or  other  advisable  and 
appropriate  action  as  the  commission  deems  necessary  to  regulate  effectively  the 
flow  of  such  traffic. 

Now"  we  have  a  Commission  report  which  says,  in  effect,  that  pornography  has 
no  effect  upon  anyone.  I  want  to  talk  about  one  phase  of  this.  First,  I  should 
like  to  say  that  I  am  getting  a  little  worn  out  with  some  of  these  commissions, 
because  they  do  not  have  the  responsibility,  nor  do  they  have  to  take  the  respon- 
sibility, for  implementing  and  accounting  to  constituents  for  the  irresponsible 
things  they  do  upon  commissions. 

The  first  thing  that  bothers  me  about  this  matter  is  that  Cody  Wilson,  the 
director  of  this  Commission,  came  to  my  office  when  the  Commission  was  formed. 
I  was  astounded  by  his  point  of  view.  I  was  convinced  then  as  to  w'hat  the  Com- 
mission would  come  out  with.  It  has  come  out  with  exactly  what  I  thought  it 
would,  and  I  have  kept  track  of  this  ever  since,  through  my  appropriations  work 
on  the  Committee  on  Post  Office  and  Civil  Service. 

One  of  the  things  that  was  done  was  a  ludicrous  attempt  and  a  flimsy  so-called 
demonstration,  arrived  at  by  means  of  some  experiments,  which  only  demon- 
strate again  the  arrogant  refusal  of  the  Commission  to  abide  by  the  stated  will 
of  Congress. 

I  must  say  that  subsequent  to  this  I  had  a  long  talk  with  Father  Hill,  and  I 
heartily  approved  of  the  attitude  which  he  demonstrated  on  the  Commission. 

But  the  so-called  demonstrating  is  one  of  the  worst  abuses  of  Commission  pow- 
ers that  I  have  ever  seen.  The  ludicrous  attempt  to  demonstrate  the  innocuousness 
of  pornography  involved  paying  young  people  to  expose  themselves  to  pornog- 
raphy. I  shall  not  elaborate  on  the  exact  nature  of  this  experiment,  but  it  is  a 
mater  of  record ;  and  this  was  done  despite  the  fact  that  the  Chairman  of  tbe 
Commission  had  previously  told  Congress  that  such  experiments  would  not  take 
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place.  See  page  1052  of  the  testimony  given  June  10,  1969,  before  the  Senate 
Appropriations  Committee,  Senate  Hearings,  Treasury,  Post  Office,  and  Executive 
Office  Appropriations,  H.R.  11582,  91st  Congress.  He  subsequently  gave  his  per- 
sonal authorization  to  these  so-called  experiments.  Not  to  put  too  fine  a  point  on 
it,  the  chairman's  statements  to  Congress  certainly  did  not  match  his  subsequent 
behavior. 

Mr.  President,  I  heartily  endorse,  the  resolution  of  the  Senator  from  Arkansas, 
and  I  sincerely  hope  that  he  will  include  me  as  a  cosponsor  of  the  resolution. 
The  Presiding  Officer.  The  time  of  the  Senator  has  expired. 
Mr.  Thurmond.  Mr.  President,  will  the  Senator  from  Arkansas  yield? 
Mr.  McClellan.  I  yield  1  minute  to  the  Senator  from  South  Carolina. 
The  Presiding  Officer.  The  Senator  from  South  Carolina  i.s  recognized  for  1 
minute. 

Mr.  Thurmond.  Mr.  President,  I  am  honored  to  be  a  cosponsor  of  this  resolu- 
tion, and  I  urge  my  colleagues  to  join  me  in  supporting  it.  In  my  judgment,  the 
report  of  the  Commission  on  Obscenity  and  Pornography  has  tended  to  aggravate 
the  serious  problem  of  smut  peddling  in  this  country,  rather  than  lessening  it. 

This  report  is  an  utter  disgrace  and  should  go  straight  into  the  trashcan.  In 
my  opinion,  a  majority  of  the  Commission  was  motivated  only  by  a  desire  to  em- 
barrass the  Nixon  administration.  I  want  to  make  it  perfectly  clear  that  the  Pres- 
ident has  already  disavowed  any  responsibility  for  the  Commission,  which  was 
set  up  by  President  Johnson. 

I  hope  the  Senate  will  overwhelmingly  adopt  the  resolution  repudiating  the 
Commission's  report. 

Mr.  McClellan.  Mr.  President,  how  much  time  do  I  have  remaining? 
The  Presiding  Officer   (Mr.  Eagletou).  One  minute  remains  to  the  Senator 
from  Arkansas. 

Mr.  McClellan.  I  thank  the  Chair. 

Mr.  President,  let  me  make  this  one  observation.  There  are  50  cosponsors  of 
the  resolution.  A  number  of  Senators  are  away  campaigning,  or  absent  on  official 
business,  and  have  had  no  opportunity  to  cosponsor  the  resolution.  I  am  confident 
that,  had  they  been  present,  many  more  Senators  would  have  cosponsored  it. 
Mr.  President.  I  hope  the  vote  will  be  unanimous. 

Mr.  Mondale.  Mr.  President,  I  ask  unanimous  consent  to  proceed  for  5  minutes. 
The  Presiding  Officer.  Is  their  objection?  The  Chair  hears  none,  and  it  is  so 
ordered. 

air.  Mondale.  Mr.  President,  just  a  moment  ago,  I  was  advised  of  the  pending 
matter  which  is,  of  course,  extremely  critical  of  the  recent  report  of  the  Presi- 
dential Commission  on  Pornography  under  the  chairmanship  of  the  distinguished 
dean  of  the  Minnesota  Lavs?  School,  William  B.  Lockhart. 

I  am  not  in  a  position,  in  this  limited  time,  to  debate  the  merits  or  even  to  feel 
in  a  position  to  know  precisely  the  merits  of  all  the  recommendations  of  the 
Commission.  I  regret,  in  fact  that  the  Senate  has  been  forced  to  vote  on  a  very 
serious  resolution  of  condemnation  of  an  exceedingly  complex  and  controversial 
report  of  many  pages  without  benefit  of  Committee  study  or  hearings. 

However,  I  do  want  to  say  that  one  of  the  most  remarkable  men  in  America 
today  is  the  Chairman  of  that  Commission,  Dean  William  Lockhart.  He  is  one 
of  the  Nation's  most  gifted  attorneys.  He  is  a  balanced,  responsible,  and  measured 
man,  whose  career  has  been  one  of  prudence  and  responsibility  and  which  stands 
for  the  highest  standards  of  public  service  and  commitment.  As  a  citizen,  he  is 
an  elder  of  the  First  Christian  Church  of  Minneapolis  and  a  teacher  in  their 
adult  Sunday  school  program. 

More  than  that,  few  men  in  this  country  have  spent  as  many  years  as  he  has 
studying  the  explosive  issue  of  obscenity  and  pornography  in  American  life.  He 
has  written  one  of  the  basic  case  books  on  this  issue.  He  has  written  and  lec- 
tured widely  on  the  subject.  He  has  studied  it  deeply. 

He  is  not  an  advocate  of  pornography.  His  acceptance  of  the  great  responsi- 
bility as  Chairman  of  this  Commission,  I  am  sure,  was  motivated  by  an  effort  to 
grapple  with  an  issue  that  perhaps  cannot  be  grappled  with  in  the  light  of  the 
current  temperament  of  this  country. 

Mr.  President,  I  could  not  let  this  issue  come  to  a  vote  without  saying  how 
deeply  I  believe  in  the  Chairman's  capacity,  commitment,  and  responsibility. 

I  regret  there  was  not  more  time  for  me  to  study  the  report  and  analyze  the 
recommendations  so  that  I  could  be  in  a  better  position  to  respond  to  all  of  its 
details.  I  do  know  that  to  characterize  this  report  as  sanctioning  the  full  flow 
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•of  pornography  is  grossly  inaccurate.  The  summary  recomendations  call  for  strong 
legislative  prohibitions  against  the  sale  of  sexually  oriented  materials  to  young 
people,  as  well  as  legislation  protecting  any  adult  against  sexual  materials  being 
thrust  upon  him  through  the  mails  or  through  open  public  displays. 

It  may  well  be  that  additional  prohibitions  are  needed.  This,  of  course,  is  the 
kind  of  determination  that  careful,  reasoned  deliberation  could  have  decided. 

But  I  do  not  believe  that  this  movement  should  pass  without  scmie  of  us  making 
clear  the  high  quality,  commitment,  and  understanding  which  the  Chairman  and. 
I  would  suspect,  the  members  of  the  Commission  have  brought  to  this  most 
troul)lesome,  difficult,  and  explosive  problem. 

Mr.  President,  as  an  attorney  general,  and  in  the  Senate,  I  have  frequently  tried 
to  be  with  those  forces  seeking  to  limit  the  scourge  of  pornography  and  obscenity 
to  the  fullest  extent  that  it  could  be.  I  want  no  doubt  raised  about  that  whatso- 
ever. But,  I  do  think  there  is  an  implication,  probably  not  intended,  in  this  effort 
which  is,  I  think,  unduly  critical  of  the  high  quality  of  the  Chairman,  of  the 
Commission,  and  of  its  membership. 

I  believe  it  would  make  a  valuable  addition  to  this  Record  at  this  point  to  in- 
clude a  recent  editorial  from  the  Minneapolis  Tribune  and  a  two-part  analysis  of 
the  report  from  the  Minneapolis  Star.  I  ask  unanimous  consent  that  they  be 
printed  at  this  point  in  the  Record. 

There  being  no  objection,  the  editorials  were  ordered  to  be  printed  in  the  Record, 
as  follows : 

Reasonable  Approach  on  Pornography 

The  report  of  the  President's  Commission  on  Obscenity  and  Pornography  drew 
presidential  disassociation  and  congressional  displeasure  even  before  it  was 
officially  released.  Such  high-level  expressions  were  expected  in  the  face  of  pres- 
ent citizen  concern  over  proliferating  sex  in  movies  and  print.  But  after  review- 
ing the  commission's  final  report,  released  Wednesday,  we  cannot  help  but  wonder 
what  caused  all  the  alarm. 

The  commission,  after  all,  does  not  propose  to  remove  controls  and  permit  wide- 
open  exhibition  and  sale  of  pornography,  as  has  been  done,  for  example,  in  Den- 
mark. Rather,  the  commission  proposes  to  prohibit  sale  of  sexual  marerial  to 
young  people,  to  outlaw  the  public  display  of  such  material  and  to  prevent  the 
mailing  of  the  materials  to  unwilling  recipients.  What  the  commission  does  pro- 
pose is  to  allow  the  distribution  of  sexually  explicit  materials  to  consenting 
adults. 

The  fact  is  that  this  approach  is  pretty  much  the  practice  today  in  many  com- 
munities, including  Minneapolis,  under  state  and  local  laws,  law-enforcement 
policy  and  a  1967  U.S.  Supreme  Court  ruling.  A  recent  analysis  by  The  Tribune's 
Bob  Lundegaard  noted  that  the  high  court  seemed  to  be  saying  in  its  Redrup  de- 
cision that  as  long  as  the  pornography  was  not  made  available  to  children,  dis- 
tastefully advertised  or  foisted  on  an  unwilling  public,  the  high  court  would 
not  examine  its  contents  to  determine  if  it  should  be  banned.  The  advantage  of 
this  approach,  followed  the  other  day  by  a  federal  judge  in  Minneapolis,  is  that 
it  keeps  pornography  from  becoming  a  public  nuisance — or  a  threat,  as  some 
might  consider  unlimited  distribution — while  it  avoids  many  of  the  difficult 
determinations  of  obscenity  and  maintains  constitutional  freedoms. 

Actually,  the  commission  probably  has  received  more  criticism  for  its  research 
finding  on  the  effects  of  pornography  than  on  its  recommendations.  The  conunis- 
sion  said  that  it  found  no  evidence  that  pornography  pla,yed  a  significant  role  in 
causing  sex  crimes  or  emotional  disturbances.  Much  as  this  may  go  against  public 
opinion,  the  conunission  would  have  been  remiss  if  it  had  failed  to  report  the 
research  results.  Those  results  certainly  are  subject  to  challenge,  but  they  were 
so  overwhelming,  said  chairman  William  Lockhart,  dean  of  the  University  of 
Minnesota  Law  School,  that  they  caused  him  to  change  his  previous  position  in 
support  of  controls  over  distril)ution  of  pornography  to  consenting  adults. 

The  divided  pulilic  opinion  on  those  findings  and  on  the  commis.sion  recom- 
mendations reflects  public  ambiguity  on  the  whole  issue  of  pornography.  The 
Gallup  Poll  found  last  year  that  three-fourths  of  the  people  want  stricter  censor- 
ship of  pornography.  But  a  commission  survey  also  found  that  a  majority  feels 
that  adults  should  legally  J)e  able  to  read  or  si  e  explicit  sex  materials  if  they 
wish  to  df.  so.  It's  no  wonder  that  local  offi;ia;s  and  the  courts  have  so  mucii 
troulile  with  the  issue.  The  commission,  it  .seems  to  us,  has  offered  a  reasonable 
course  of  action. 
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The  Pobnogbaphy  Report  :  Moral  Arguments  Versus  the  Law 
(By  Austin  C.  Wehrweiu) 

The  report  of  the  Commission  on  Obscenity  and  Pornograpliy  came  out  at  a 
time  when  tlie  administration  in  power  is  mailing-  political  capital  of  puritanical 
fervor. 

It  was  therefore  no  surprise  that  administration  figures  disavowed  the  com- 
mission, created  by  Congress  in  the  Johnson  administration,  and  its  recommenda- 
tion that  all  laws  prohibiting  the  sale,  exhibition  or  distribution  of  "sexual  mate- 
rials" to  consenting  adults  be  repealed. 

This  recouimendation  is  not  as  drastic,  in  light  of  Supreme  Court  decisions  or 
the  historical  development  of  obscenity  law,  as  it  might  seem. 

In  the  English  law,  from  which  our  law  derives,  the  first  case  involving  pub- 
lished obscenity  was  brought  against  a  printer-publisher  named  Curl  for  his 
book,  "Venus  in  the  Cloister  or  the  Nun  in  Her  Smock." 

The  common  law  had  not  recognized  published  obscenity  as  a  crime,  but  in 
1727  Curl  was  convicted  for  "obscene  libel,"  the  House  of  Lords  declaring  that  the 
judiciary  was  the  "custosmorum,"  or  moral  guardian,  of  the  king's  subjects.  This 
concept  lies  at  the  heart  of  the  argument  for  protecting  "public  morals"  to  this 
day.  But  the  case,  as  the  book's  title  suggests,  involved  both  sex  and  religion. 
The  offense  was  as  much  against  a  religious  body  as  against  contemporary  com- 
munity standards. 

For  nearly  a  century  thereafter,  English  cases  were  limited  to  materials  that 
were  a  mix  of  sex  and  anti-religious  views.  Hard  core  materials  as  such  were 
ignored  by  the  courts. 

The  relationship  between  religion  and  opposition  to  explicit  sexual  materials 
is  still  much  alive,  though  in  a  somewhat  different  context :  now  it  is  the  assertion 
that  religious  values,  especially  the  more  fundamentalist  views,  are  the  anti- 
thesis of  "smut."  It  was  no  accident  that  two  of  the  three  dissenting  commis- 
sion members  are  clergymen. 

The  third,  Charles  H.  Keating,  a  Cincinnati  lawyer  and  President  Nixon's  only 
appointee,  said  that  for  those  who  believe  in  God,  "no  argument  against  por- 
nography should  be  necessary." 

Postmaster  General  Winton  M.  Blount,  joining  the  administration  chorus, 
quoted  Genesis  to  illustrate  his  view  that  pornography  violates  the  "sanctity  of 
the  human  spirit."  But  this  is  now  a  moral  argument  for  the  law,  not  the  law 
itself.  Courts  do  not  enforce  religious  tenets  as  such  in  this  country. 

There  is  some  irony  in  the  fact  that  the  commission  chairman.  Dean  William 
B.  Lockhard  of  the  University  of  Minnesota  Law  School,  is  an  elder  of  the  First 
Christian  Church  of  Minneapolis  and  an  adult  Sunday  school  teacher. 

In  any  event,  while  the  first  anti-obscenity  statute  was  passed  in  England 
in  1824,  the  first  judicial  definition  of  "obscene"  came  in  the  Hicklins  case  in 
1868.  This  was  the  rule  that  obscenity  tended  to  "deprave  and  corrupt."  In  effect 
it  mean  that  if  material  was  bad  for  children  it  was  bad  for  everybody. 

Meanwhile,  in  our  colonial  period,  only  Massachusetts  enacted  an  obscenity  law 
(in  1711)  and  there  were  no  recorded  prosecutions  under  it  until  1821,  when 
"l^'anny  Hill"  was  banned.  Interestingly  enough,  this  book  made  liberalized 
Supreme  Court  law  in  1966,  with  its  "redeeming  social  value." 

The  first  of  the  state  statutes  that  later  blanketed  the  nation  was  Vermont's 
in  1821.  and  the  first  federal  statute  (an  importation  ban)  came  in  1842.  The  big 
push  arrived  in  1868  wih  Anthony  Comstock's  "Suppression  of  Vice"  crusade, 
in  which  he  enlisted  the  Protestant  clergy  and  the  YMCA.  He  was  especially  con- 
cerned with  the  "impure  thoughts"  that  references  to  sex  could  implant  in  the 
minds  of  the  young.  This  is  again  the  crux  of  the  Hicklins  case,  or,  in  a  far 
different  context,  the  idea  that  Aldous  Huxley  offered  in  "Eyeless  in  Gaza" : 
"A  filthy  mind  is  a  perpetual  feast." 

In  1957,  the  Supreme  Court  unanimously  rejected  the  "bad  for  minors,  bad  for 
aduits"  Hicklins  test  and  the  same  year  said  (in  the  Roth  case)  that  sex  and 
obscenity  were  not  synonymous.  While  the  Roth  case  upheld  a  federal  statute,  it 
gave  "obscenity"  a  narrow  definition,  and  in  subsequent  cases  it  held,  in  effect, 
that  only  bard  core  pornography  is  lieyond  First  Amendment  protection.  What 
is  "bard  core"?  Justice  Potter  Stewart  said  all  he  could  say  was,  "I  know  it  when 
I  see  it." 
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The  divided  court's  formula  remains  vague,  but  the  limit  can  be  assumed  to  be 
pictures  of  actual  penetration,  orthodox  or  oral.  Then  last  year,  in  Stanley  versus 
(ieor^iia  (a  sta.ir  film  case),  the  court  held  that  even  if  the  material  is  obscene  an 
individual  has  the  constitutional  right  to  possess  it  in  his  own  home :  He  has  the 
right  "to  read  or  observe  what  he  pleases— the  right  to  satisfy  his  intellectual 
and  emotional  needs  in  the  privacy  of  his  home." 

At  the  same  time  the  court  has  recognized  Dean  Lockhart's  "variable"  concept 
that  the  law  can  protect  juveniles  specifically,  and  that  adults  who  object  have  a 
privacy  right  not  to  have  obscenity  "thrust"  upon  them,  for  example  in  unsolicited 
junk  mail. 

Whether  the  Burger  court  will  extend  the  Stanley  rule  to  cover  the  right  to 
obtain  as  well  as  possess,  for  example  by  going  to  a  theater,  is  open  to  debate. 

But  the  commission  infers  from  the  Stanley  case  that  government  may  not  con- 
stitutionally deny  consenting  adults  the  right  to  read  or  view  pornography  in  an 
attempt  to  control  their  morality,  to  prevent  crime  or  anti-social  behavior,  at 
least  in  the  absence  of  "a  solid  empirical  foinidation.' 

There  is  the  root  of  the  commission  majority's  theory.  If  found  no  solid  empirical 
basis  for  law  denying  pornography  to  adults  who  want  it,  and,  indeed,  found 
evidence  that  it  can  be  educational  dnd  entertaining,  or  both. 

Reports   That   Cannot  Be  Ignored 
(By  Austin  C.  Wehrwein) 

The  Commission  on  Obscenity  and  Pornography,  headed  by  Dean  William  B. 
Lockhart  of  the  University  of  jNIinnesota  Law  School,  was  created  by  Congress  in 
1967  on  the  premise  that  "traffic  in  obscenity  and  pornography  is  a  matter  of  na- 
tional concern." 

On  its  face  the  mandate  implied  a  desire  for  more,  or  at  least  more  effective, 
control.  All  politicians,  as  the  saying  goes,  are  against  sin,  and  the  congressional 
eruption  when  the  report  was  issued  indicate  little  inclination  to  follow  its  sug- 
gestions ...  to  put  it  mildly. 

The  normal  political  stance  is  to  agree  with  the  three  dissenters  on  the  18- 
member  body.  They  discern  a  moral  imperative  for  public  control.  They  rejected 
the  research  underlying  the  conclusions  as  "fraudulent,"  although  from  their 
position  research  is  largely  irrelevant. 

Yet  the  research  can't  be  ignored,  and  it  needs  no  elaborate  demonstration  to 
assert  that  attitudes  toward  sex  are  in  dizzying  flux.  The  report  is  therefore  a" 
landmark,  whatever  its  immediate  impact  on  law,  and  the  more  so  because  it 
didn't  deal  with  the  typical  question  about  where  to  draw  the  line  but  suggests 
new  assessment  of  deeply  ingrained  but  often  vague  and  shifting  taboos.  I 

The  majority,  for  example,  found  that  neither  individual  morality  nor  "the  ^ 
moral  climate  in  America  as  a  whole"  would  be  harmed  by  the  lawful  distribu-  I 
tion  of  erotica  to  adults.  That  means  "explicit  sexual  materials,"  including  "hard 
core,"  that  depicts  actual  sex  acts. 

Indeed,  it  not  only  rejected  the  common  belief  that  there  is  a  "significant"  link 
between  erotica  and  crime  and  delinquency,  but  said  that  "on  the  positive  side" 
it  can  be  entertaining,  instructive  and  helpful  in  improving  relationships. 

In  sum,  the  majority  found  legal  control  a  failure  and  "unwise."  and  the  al- 
ready open  availability  of  erotica  an  effect,  not  fi  cause  of  the  "current  flux  in 
sexual  values."  The  key  recommendation  was  repeal  of  all  laws  attempting  to 
prevent  adults  from  access  to  erotica.  (It  did  not,  however,  discuss  "live" 
pornography,  such  as  nudity  and  sex  acts  on  the  stage.) 

However,  the  majority's  call  for  a  "massive  sex  education  effort"  to  promote 
"healthy  attitudes"  towards  sex  implies  that  there  are  "unhealthy"  ones.  It  can't 
escape  entirely  the  idea  that  there  is  a  "moral  climate." 

Moreover,  while  at  one  point  the  majority  said  exposure  to  erotica  plays  no 
significant  role  in  adult  or  juvenile  crime,  it  added  later  that  the  evidence  on 
children  is  "insufficient"  and  accepts  the  view  of  a  "large  majority"  that  laws 
should  protect  children  from  "certain  sexual  materials"  if  their  parents  d<m't 
want  them  to  have  it.  Yet,  the  majority  also  found  that  present  laws  generally 
don't  work  and  much  of  the  material  passes  hand  to  hand  rather  than  being 
purchased. 

One  difficulty  in  judging  the  report  dispassionately  is  that  while  it  is  written  in 
antiseptic  sociological  jargon,  the  subject  is  usually  discussed  with  words  like 
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"smut,  dirt,  filth  ami  immorality."  But  when  the  question  is  asked,  "Should 
society  restrict  what  adults  read  and  viewV"  The  Star's  Metro-Poll  found  64 
percent  saying,  "No." 

The  commission's  own  national  poll  came  out  00  percent  "no"  on  the  same 
question.  Another  commission  national  poll  found  half  think  anti-obscenity  laws 
impossible  to  enforce.  And  it  found  that  people  assume  others  are  more  restric- 
tive in  their  attitude  than  they  are. 

And  while  Vice-President  Agnew  (typically  of  those  taking  a  restrictive  view) 
has  srated  the  national  '"need  to  restrain  bad  taste  and  outright  vulgarity."  the 
comuiission  could  find  no  consensus  on  what  was  merely  sexually  stimulating  and 
that  which  was  "offensive"'  and  "pornographic." 

It  is  noteworthy  that  Lockhart's  view,  prior  to  the  research  that  changed  his 
mind,  was  that  pornography  appeals  only  to  the  sexually  abnormal  or  innnature 
person  whereas  the  normal  person  may  be  curious  ab(mt  it  but  the  effect  on  him 
is  not  erotic  stimulation  :  rather,  he  is  repelled  by  it. 

The  mnjority  also  proposed  a  form  of  aesthetic  zoning,  a  prohibition  by  law 
of  bUitant  di.splay  (for  example  in  a  store  window)  on  the  ground  that  this 
would  cause  "offense"  and  "unwanted  intrusion."  Lockhart  distinguishes  between 
the  view  that  pornography  causes  harm  and  "offense."  The  majority  also  endorsed 
control  at  the  option  of  the  receiver  of  unsolicited  erotica  in  the  mail. 

.Vll  tins,  of  course,  nmst  be  assessed  against  not  only  what  we  all  see  (if  not 
nrcessarily  practice)  in  the  changing  society  around  us.  The  Supreme  Court, 
at  least  prior  to  Chief  Justice  Burger,  had  opened  the  door  to  virtually  all  forms 
of  explicit  sexual  materials,  and  the  question  i)Osed  by  the  report  is  whether 
repeal  of  anti-obscenity  laws  for  adults  would  make  much  difference. 

Tliat  is  something  the  commission  majority  couldn't  really  answer,  and  the 
minority  doesn't  want  to  find  out. 

]\Ir.  Griffin.  Mr.  I'resident,  I  ask  unanimous  consent  to  have  jirinted  in  tbe 
Record  a  statement  prepared  by  tbe  Senator  from  Nebraska  (Mr.  Hruska). 

"J'here  being  no  objection,  :\lr.  Hruska's  statement  was  ordered  to  be  printed 
in  the  Record,  as  follows  : 

Statement  of  Senator  Hruska 

IMr.  President,  today  the  Senator  from  Arkansas  (Mr.  IMcCiellfin)  joined  by 
many  of  his  colleagues  in  the  Senate  has  introduced  a  resolution  declaring  that 
tlie  Senate  reject  the  findings  and  recommendations  of  the  Commission  on  Ob- 
scenity and  Pornography.  I  am  very  happy  to  join  my  distinguished  friend  from 
Arkansas  as  a  co-sponsor  of  this  resolution. 

In  11)H7  Congress  became  concerned  with  the  traflBc  in  this  nation  in  obscene 
aud  poruoirrapiiic  materials  and  created  a  Presidential  Commission  to  make  an 
iu-(k-pth  study  of  this  problem  and  report  its  conclusions  and  recommendations 
back  to  Congress.  For  almost  three  years  the  Commission  members  labored  over 
Iheir  research  and  report  and  on  Septer.iber  HO  announced  their  findings.  From 
this  Senator's  reading  of  the  875  page  report  of  the  Commission,  I  would  say 
tliiit  the  conclusions  are  not  supported  by  the  evidence  contained  in  the  Report 
and  that  the  recommendations  are  not  acceptable  to  Congress  or  the  American 
peoj^le. 

These  statements,  harsh  as  they  may  be.  are  based  primarily  on  two  statements 
made  in  the  Commission  report  which  I  find  naive  and  intolerable,  a  view  which 
I  firnily  bplieve  is  shared  by  a  majority  of  my  fellow  citizens. 

First,  the  Commission  "recommends  tliat  federal,  state,  and  local  legislation 
prohibiting  the  sale,  exhibition,  or  distribution  of  sexual  materials  to  consenting 
adults  should  be  repealed."  This  statement  is  based  on  a  number  of  findings 
including  the  alleged  fact  that  there  is  no  evidence  that  "exposure  to  explicit 
s^'xunl  materials  plays  a  significant  role  in  the  causation  of  delinquent  or  crimi- 
nal l)eliavior  among  youth  or  adults." 

Second,  the  Commission  reports  that  "public  opinion  in  America  does  not 
support  the  imposition  of  legal  prohibitions  upon  the  right  of  adults  to  read  or 
see  explicit  sexual  materials." 

The  Commission  report  is  voluminous  in  its  scope  but  my  reading  indicates 
that  much  evidence  supporting  tlie  concept  that  there  is  a  direct  and  substantial 
link  between  exposure  to  obscene  material  and  resulting  criminal  or  other  anti- 
social behavior  was  overlooked  or  ignored.  The  persuasive  minority  report  ap- 
pended to  the  majority's  findings  indicates  this  very  strongly.  In  order  to  reach 
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the  conclusion  that  they  did,  I  think  the  majority  members  of  the  Commission 
took  a  very  circumscribed  view  of  mucli  of  the  testimony  tliey  heard  and  evidence 
tliey  evaluated.  To  this  Senator,  it  appears  that  some  on  the  Commission  may 
have  had  predetermined  views  on  the  subject  of  obscenity  and  may  have  used 
this  bias  toward  permissiveness  to  shape  the  final  conclusions  of  the  majority.  If 
this  is  the  case.  I  think  this  attitude  substantially  undercuts  the  objectivity  and 
therefore  the  usefulness  of  the  report. 

It  is  my  earnest  hope  that  Congress  and  the  various  State  legislatures  will 
think  long  and  hard  before  adopting  the  major  recommendation  of  the  Commis- 
sion :  that  all  laws  dealing  with  distribution  of  obscene  materials  to  adults  be 
repealed.  This  Senator  will  never  cast  his  vote  for  the  abolition  of  Federal  regu- 
lation in  this  field.  Rather  I  am  proud  to  be  the  co-sponsor  of  two  bills  in  the 
Dlst  Congress  designed  to  further  control  the  trade  in  this  tyi^e  of  material : 
S.  2073,  which  would  prohibit  the  use  of  interstate  facilities,  including  the  mails, 
for  tlie  distribution  of  matter  harmful  to  minors,  or  advertisements  for  such 
matter,  to  anyone  imder  the  age  of  IS ;  and  S.  2074.  which  would  prohibit  the 
use  of  the  mails  for  transportation  of  advertising  designed  to  appeal  to  a  prurient 
interest  in  sex.  The  Judiciary  Committee  has  not  had  an  opportunity  to  consider 
these  bills  this  year,  but  I  am  hopeful  that  early  hearings  can  be  scheduled  for 
1971. 

If  the  mail  that  I  receive  from  Nebraskans  and  the  comments  that  I  hear  as  I 
tour  my  home  .^tate  are  any  indication  of  the  feelings  of  Americans  on  this  sub- 
ject, and  I  believe  they  are,  then  the  Commission  has  badly  misjudged  the  temper 
of  the  nation.  Far  from  refusing  to  "support  the  imposition  of  legal  prohibitions 
upon  the  rights  of  adults  to  read  or  see  explicit  sexual  materials",  as  the  Commis- 
sion suggests  is  the  popular  sentiment  in  this  nation,  every  indication  that  I  have 
is  that  just  the  ojtposite  is  true.  As  I  travel  throughout  Nebraska  this  fall,  I 
hear  from  every  cjuarter  a  plea  for  stronger  laws  to  crack  clown  on  the  peddlers 
of  smut  and  obscenity.  I  hear  a  revulsion  against  the  exhibitionism  and  permis- 
siveness that  is  sweeping  some  parts  of  this  nation  with  regard  to  pornographic 
material.  My  mail  is  running  very  heavily  along  this  same  theme. 

It  is  for  these  reasons  that  I  joined  with  33  other  Republican  Senators  last  week 
in  sending  a  letter  to  President  Nixon  expressing  "our  strong  disagreement  with 
some  of  the  recommendations"  of  the  Commission  and  asking  the  President  to 
"di.*!avow"  the  Report.  Since  this  Administration  had  no  hand  in  the  creation  nor 
selection  of  the  Commission  or  its  members,  he  would  be  free  to  do  so.  I  am 
pleased  to  join  today  in  the  bi-partisan  sponsorship  of  this  resolution  declaring 
that  the  Senate  rejects  the  findings  and  recommendations  of  the  Commission. 

"Just  as  it  did  in  1967,  Congress  knows  today  that  the  increasing  volume  of 
traftic  in  obscene  and  pornographic  material  is  a  matter  of  'national  concern'. 
Three  years  ago  we  thought  that  we  might  find  some  answers  to  this  problem 
through  the  creation  of  a  Commission  to  study  this  field.  That  Report  is  now  in. 
and  it  is  disappointing  and  unsatisfactory.  Answers  to  this  dilemma  do  not 
lie  in  following  the  recommendations  of  the  Commission  majority.  I  co-sponsor 
this  resolution  in  the  hope  that  it  will  make  clear  the  intention  of  Congress  not  to 
abdicate  responsibility  in  this  field. 

"Mr.  President.  I  ask  unanimous  consent  to  have  printed  at  this  point  in  the 
Record  an  editorial  from  the  Omaha  World-Herald  of  October  3,  1970,  dealing 
with  this  subject." 

Mr.  Russell.  Mr.  President,  may  we  have  order? 

The  Presiding  Officer  (Mr.  Nelson).  The  Senate  will  be  in  order.  Will  the 
Members  please  take  their  seats. 

Mr.  Williams  of  New  Jer.sey  sub.sequently  said :  Mr.  President.  I  rise  to  sup- 
port the  resolution  offered  by  the  distinguished  senior  Senator  from  Arkansas 
nir.  ^IcClellan).  I  regret  that  a  delayed  fiight  arrival  in  Washington  prevented 
my  being  on  the  Senate  floor  when  the  vote  on  this  vpsolution  was  recorded. 

The  Commission  has  come  forth  with  certain  findings  and  recommendations 
that  I  find  it  impossible  to  support.  In  establishing  this  Commission  through 
passage  of  Public  Law  rK)-100  in  1967.  the  Congress  handed  a  most  important 
mandate  to  this  Commission.  I  believe  that  the  evidence  that  they  considered  does 
ncit  justify  the  findings  and  recommendations  dealing  with  the  influence  of  j)or- 
nography  on  delinrjuency  and  crime,  or  on  the  moral  character  of  our  youth.  The 
continued  exposure  of  our  children  to  obscene  and  pornographic  materials  can- 
not l)e  permitted.  While  the  Commission  rejects  permitting  our  youth  to  have 
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unrestricted  access  to  this  material,  tlieir  other  recommendations  make  it  inevit- 
able. Mr.  Pi'esident,  it  is  with  reluctance  that  I  must  conclude  the  Connnissioii 
has  not  carried  out  the  mandate  Congress  gave  them  in  1967. 

CONGRESS     AND    CONTROL    OF    PORNOGRAPHY 

Mr.  Mathias.  Mr.  President,  the  problem  of  commercial  trafficking  in  por- 
nography has  reached  epidemic  proportions.  The  numl)er  of  outraged  Marylanders 
who  write  me  upon  receiving  such  unsolicited  material  bears  witness  to  this  dis- 
maying development. 

On  September  23,  1970,  the  Senate  took  a  strong  step  to  remedy  this  situation. 
I  was  pleased  to  support  that  measure,  which  would  insure  that  postal  patrons 
throughout  the  country  can  open  their  daily  mail  with  contidence  that  their 
sensibilities  will  not  be  shocked  by  the  contents  of  unsolicited,  innocent-looking 
envelopes.  The  bill  would  require  all  sexually-oriented  advertising  to  be  labeled 
as  such  and  would  allow  any  such  unrequested  advertisement  to  be  returned  to 
the  sender  at  no  cost  to  the  addressee.  The  sender  would  have  to  pay  a  minimum 
service  charge  of  50  cents  per  item  returned  and  would  be  liable  for  substantial 
penalties  for  violation  of  the  bill's  provisions. 

In  October  1967,  Congress,  in  Public  Law  90-100,  declared  traffic  in  obscenity 
"a  matter  of  national  concern."  It  deemed  the  Federal  Government  to  have 
a  "responsibility  to  investigate  the  gravity  of  this  situation  and  to  determine 
whether  such  materials  are  harmful  to  the  public,  and  particularly  to  minors, 
and  whether  more  effective  methods  should  be  devised  to  control  the  trans- 
mission of  such  materials."  The  Congress  therefore  established  an  advisory 
commission  to  make  a  study  of  the  problem  to  recommend  "advisable,  appropri- 
ate, effective,  and  constitutional  means"  to  deal  with  it. 

Just  recently,  the  Commission  on  Obscenity  and  Pornography  issued  its  re- 
port, an  874-page  document  with  a  171-page  minority  report.  The  Commission's 
internal  procedures  and  policies  have  become  nearly  as  controversial  as  some  of 
the  recommendations  in  the  report.  Based  on  my  preliminary  examination  of  the 
report  and  on  hearings  before  the  Juvenile  Delinquency  Subcommittee,  I  recently 
joined  a  number  of  my  colleagues  in  the  following  letter  to  the  President : 

"October  7.  1970. 
"The  President, 
"The  White  Home, 
"Washington,  B.C. 

"Dear  Mr.  President:  We,  the  undersigned,  impelled  by  due  respect  for  com- 
mon decency  and  good  morals,  are  moved  to  express  our  strong  disagreement 
with  some  of  the  recommendations  contained  in  the  Report  of  the  Commission  on 
Obscenity  and  Pornography  appointed  in  January  1968. 

"We  especially  deplore  the  recommendations  to  repeal  all  laws  prohibiting  the 
distribution  of  explicit  sexual  material  to  consenting  adults. 

"We  respectfully  request  that  you  disavow  this  Report,  for  we  believe  strongl.v 
that  a  vast  majority  of  Americans  will  reject  completely  the  findings  and  recom- 
mendations of  the  Commission." 

Today,  the  Senate  is  considering  Senate  Resolution  477,  which  states  that, 
first,  the  Commission  report  is  "based  on  unscientific  testing,  inadequate  review 
of  such  testing,  and  an  attempted  denial  of  the  rights  of  the  minority  members 
of  the  Commission,"  second,  the  Commission's  "findings  indicate  that  its  recom- 
mendations are  not  based  upon  adequate  research  and  information,"  and  third, 
the  Commission  has  "failed  to  carry  out  the  mandate  of  Congress." 

The  resolution  goes  on  to  specifically  reject  five  findings  and  recommenda- 
tions of  the  Commission. 

I  have  great  doubts,  based  upon  available  information,  about  the  fairness  of 
the  procedures  followed  by  the  Commission.  Substantial  evidence  that  elemen- 
tary due  process  notions  were  violated  in  a  number  of  ways  has  been  adduced. 
One  wonders  whether  the  entire  Commission  effort  was  an  openminded  search 
for  truth  or  a  closed-track  railroad  to  a  predetermined  conclusion.  As  a  Mem- 
ber of  the  Congress  which  created  the  Commission,  I  have  substantial  doubts 
that  it  has  fully  complied  with  its  mandate. 

It  seems  to  me,  however,  that  we  must  not  react  to  this  apparent  steamroller 
effort  by  steamrollering  off  in  the  opposite  direction.   The  Congress  initially 
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created  the  Commission  to  conduct  a  tlioroujih,  scholarly,  ohjective  study  aii<l 
to  return  with  recommendations  reflecting  the  results  of  such  a  study. 

That  the  Commission  may  have  failed  to  adeiiuately  and  fairly  comiilcle  its 
assigned  task  may  require  the  Congress  to  reject  the  Commission's  performance. 
Butit  does  not  require  us  to  automatically  adopt  as  policy  the  precise  opposite 
of  any  statement  the  Conmiission  may  have  nijide.  Any  of  those  statemens  which 
are  patently  false  will  be  revealed  as  such  by  a  proper  study.  It  is  my  belief 
that  the  floor  of  Congress  is  no  more  appropriate  for  such  a  study  than  it  was 
in  1967. 

The  Congress  and  the  American  people  will  grant  to  the  report  such  weight  as 
it  deserves  imd  no  more.  An  improper  study  can  only  leave  unanswered  the  same 
crucial  questions  Congress  perceived  in  19C7.  Those  questions  remain  and  deserve 
to  he  answered  in  an  atmosphere  of  fairness  and  due  process  which  the  Commis- 
sion has  apparently  not  generated.  Rather  than  taking  upon  ourselves  the  task 
origi)ially  a.ssigned  the  Conmiission,  I  believe  the  Congress  should  redelegate  this 
investigatory  job  to  a  body  which  can  devote  to  it  the  intensive  time  and  study 
which  it  requires  and  deserves,  at  the  very  least  to  the  normal  committee  iiroce- 
dures  of  the  Senate.  I  accordingly  shall  reluct:.ntly  vote  against  Senate  Resolu- 
tion 477. 

Mr.  Case  subsequently  said  :  T  cannot  vote,  in  good  conscience,  for  the  resolu- 
tion offered  by  the  senior  Senator  from  Arkansas. 

Just  a  few  days  ago  the  report  of  the  President's  Commission  on  Obscenity 
and  Pornography  was  made  available  to  the  Congress.  The  report  is  a  voluminous 
document  of  nearly  1.000  pages  and  is  the  product  of  2  years  of  work  by  the  Com- 
mission. Wilh  the  press  of  business  being  handled  in  the  Senate  during  the  last 
2  weeks,  I  have  not  yet  had  an  opportunity  to  read  the  complete  report,  nor.  1 
suspect,  have  most  other  Members  of  this  body. 

Yet.  we  are  being  asked  in  this  resolution  to  reject  the  entire  report  out  of 
hand.  To  vote  on  such  a  resolution,  is  an  ill-considered,  hasty  action  which  does 
an  injustice  to  the  Conmiission  members  and  to  the  pulilic. 

The  traflic  in  obscenity  and  pornography  is  a  very  serious  matter  and  should 
not  be  dealt  with  by  castigating  a  presidential  Commission,  some  of  whose  mem- 
bers have  views  differing  from  those  of  ^Members  of  the  Senate. 

During  tlie  last  few  years,  we  have  received  a  number  of  reports  of  presidential 
Commissions  on  such  important  and  controversial  issues  as  the  draft,  welfare 
reform,  civil  disturbances,  and  crime  in  the  streets.  For  the  mo.st  part.  Congress 
has  dealt  with  them  responsibly  and  deliberately,  with  appropriate  consideration 
being  given  to  their  findings  and  recommendations  in  the  legislative  committees. 
The  action  we  are  being  asked  to  take  may  well  deter  responsible  citizens  from 
serving  on  such  groups  in  the  future. 

It  is  highly  regrettable,  therefore,  that  this  most  recent  presidential  Com- 
mission report  is  lieing  given  such  short  shrift,  particularly  when  there  are 
recommendations  that  deserve  some  attention.  I  refer,  for  example,  to  the  Com- 
mission's projiosal  that  States  and  local  governments  adopt  legislation  to  protect 
young  people  from  pornographic  material,  it-^  recommendation  to  prohibit  pulilic 
displays  f>f  offensive  material  and  its  emphasis  on  the  need  for  cooperation 
between  the  family,  church,  school,  and  other  segments  of  society  in  dealing 
with  this  problem. 

As  a  jiarent  and  grandparent,  I  share  fully  the  concern  of  every  mother  and 
father  over  the  filthy  traffic  in  obscene  material.  That  is  why  in  the  87th.  the  ssth. 
and  the  S9th  and  96th  Congresses  I  joined  Senator  Mundt  in  cosponsoring  legis- 
lation to  establish  a  bi-oadly  representative  Commission  to  look  into  all  aspects 
of  pornography. 

That  is  why  I  have  consistently  supported  eft'orts  in  the  Senate  during  the 
past  several  years  to  crack  down  on  smut  peddlers  and  why  I  voted  last  .Tune 
for  Senator  cioldwater's  amendment  providing  greater  protection  for  individuals 
aufi  families  agnin.st  purve.vors  of  filth. 

That  is  also  why  I  voted  3  weeks  ago  for  Senator  ]\Iansfield's  bill  to  further 
lirotect  an  individual's  ]n'ivacy  and  to  jilace  greater  restrictions  on  sexually 
oriented  advertising. 

Willie  I  may  strongly  <lisagree  with  some  of  the  findiuirs  of  the  presidential 
Commission  report  we  have  just  received.  I  believe  just  as  strongly  tlmt  it 
deserves  a  ftiirer  hearing  than  it  is  getting  today. 

The  PREsiniNr.  Officer.  The  <]uestion  is  on  agreeing  to  the  resolution.  On  this 
question,  the  yeas  and  nays  have  been  ordered,  and  the  clerk  will  call  the  roll. 

The  assistant  legislative  clerk  called  the  roll. 
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Mr.  Mathias  (after  having  voted  in  the  negative).  On  this  vote  I  have  a  pair 
with  the  Senator  from  Nehrnslax  (Mr.  Ilruska).  If  he  were  present  and  voting, 
lie  wouUl  v(»te  "yea."  If  I  were  at  liherty  to  vote,  I  would  vote  "nay."  I  withdraw 
my  vote. 

Mi-.  Byrd  of  West  A'irginia.  I  announce  that  the  Senator  from  Indiana  (Mr. 
Rayh),  the  Senator  from  Xortli  Dalvota  (Mr.  Burdick),  the  Senator  from  Nevada 
(Mr.  Cannon),  the  Senator  from  Idaho  (Mr.  Church),  the  Senator  from  Cali- 
f(i]-iua  (Mr.  Cranston),  tlie  Senator  from  Connecticut  (Mr.  Dodd),  the  Senator 
from  Tennessee  (Mr.  Corel,  tlie  Senator  from  Abiska  (Mr.  Gravel),  the  Senator 
from  Miciiigan  (Mr.  Hart),  the  Senator  from  Indiana  (Mr.  Hartke),  the  Senator 
from  Iowa  (Mr.  Hughes),  the  Senator  from  Massachusetts  (Mr.  K<>nnedy), 
the  Senator  from  Minnesota  (Mr.  McCarthy),  the  Senator  from  Wyoming  CMr. 
Mc(!ee),  the  Senator  from  New  Mexico  (Mr.  :Montoya),  the  Senator  from  I'tah 
(Mr.  Moss),  the  Senator  from  Maine  (Mr.  Muskie),  Ihe  Senator  from  Rhode 
Island  (Mr.  I'astore),  the  Senator  from  Rhode  Island  (Mr.  Pell),  the  Senator 
from  Cimnecticur  (Mr.  Rihicoff),  the  Senator  from  Missouri  (Mr.  Symington), 
the  Senator  from  Maryland  (Mr.  Tydings),  and  the  Senator  from  New  .Jersey 
(Mr.  Williiuns)  are  necessarily  absent. 

I  further  announce  that,  if  presi  nt  and  voting,  the  Senator  from  Nevada  (^Ir. 
Cannon),  the  Senator  from  Missouri  (Mr.  Symingt(m).  the  Senator  from  North 
Dakota  (Mr.  Burdick),  and  the  Senator  from  New  Mexico  (Mr.  Montoya)  would 
each  vote  "yea." 

:Mr.  Oriffin.  I  announce  that  the  Senators  from  Vermont  (Mr.  Aiken  and  Mr. 
Prouty),  the  Senator  from  Hawaii  (Mr.  Fong),  the  Senator  from  Arizona  (Mr. 
Gohhvater),  the  Senator  from  New  York  (Mr.  Goodell),  the  Senator  from  Ne- 
braska (Mr.  Hruska),  the  Senator  from  California  (Mr.  Murphy),  the  Senator 
from  Illinois  (Mr.  Smith),  and  the  Senator  from  Texas  (Mr.  Tower)  are  neces- 
sarily absent. 

The  Senator  from  South  Dakota    (Mr.  Mundt)   is  absent  because  of  illness. 

The  Senator  from  Oregon   (Mr.  Packwood)  is  detained  on  official  business. 

If  pre.sent  and  voting,  the  Senator  from  South  Dakota  (Mr.  :\Iundt),  the 
Senator  from  California  (Mr.  :Murphy).  the  Senator  from  Illinois  (Mr.  Smith), 
and  the  Senator  from  Texas  ( :Mr.  Tower)  would  each  vote  "yea." 

The  pair  of  the  Senator  from  Nebraska  (Mr.  Hruska)  has  been  previously 
announced. 

The  result  was  announced — yeas  60,  nays  5,  as  follows: 

[No.  376  Leg.l 
YEAS— 60 


Allen 

Ailott 

Anderson 

Baker 

Bellmon 

Bennett 

Bible 

Boggs 

Brooke 

Bvrd.  Va. 

Bvrd.  W.  Va. 

Cook 

Cooper 

Cotton 

Curtis 

Dole 

Dominick 

Eagleton 

Eastland 

Elk^nder 


Ervin 

Fannin 

Fulbright 

(Jriftin 

Gurney 

Hansen 

Iltirris 

Ilattield 

Holland 

Ilollings 

Inouye 

Jackson 

.Jordan.  y.C 

.lordan,  Idaiio 

Long 

Ma  gnu  son 

Mansfield 

:McClellan 

Mclntyre 

Metcalf 


Miller 

Nelson 

Pearson 

Percy 

l»roxmire 

Randolph 

Russell 

Saxbe 

Schweiker 

Scott 

Smith.  :Maine 

Sparkman 

Spong 

Stennis 

Stevens 

Talmadge 

Thurmond 

Williams.  Del. 

Yarborough 

Young,  N.  Dak. 


NAYS— 5 


Case 
Javits 


McGovern 
Mondale 


Young.  Ohio 
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Mathias.  against 

. 

NOT  " 

Aikoii 

Hart 

Hayli 

Hartke 

Burdif'k 

llruska 

Cannon 

Hufflies 

C'luirch 

Kennedy 

Cranston 

:McCartliy 

Dodd 

McGee 

Fong 

Montoya 

Goldwater 

Moss 

Goodell 

Mundt 

Gore 

Murphy 

Gravel 

Muskie 

PRESENT  AND  GIVING  A  LIVE  PAIR  AS   PREVIOUSLY  RECORDED— 1 


Packwood 

I'astore 

Pell 

Prouty 

Ribicoff 

Smith,  HI. 

Symington 

Tower 

Tydings 

Williams,  N..T. 


So  the  resolution  (S.  Res.  477)  was  agreed  to. 

Mr.  :McClellan.  :Mr.  President,  I  move  to  reconsider  the  vote  by  which  the 
resolution  was  agreed  to. 

Mr.  Byri)  of  West  Virginia.  I  move  to  lay  that  motion  on  the  table. 
The  motion  to  lay  on  the  table  was  agreed  to. 
The  preamble  was  agreed  to. 

Mr.  Weston.  Thank  you,  Senator.  I  would  just  conclude  my  dis- 
cussion of  the  Commission  report  by  sitggestincr  that  the  findings  of 
the  Commission  report  suggest  that  the  stated  interest  of  Govern- 
ment in  protecting  juveniles  and  insulating  nonconsenting  adults  of 
society  from  erotic  materials  which  they  did  not  wish  to  receive  or 
otherwise  be  exposed  to,  those  concerns  seem  to  be  justified  by  the 
Commission  report  and,  similarly,  the  concern  with  prohibiting  con- 
senting adults  consumption  of  erotic  material,  as  exhibited  perhaps 
by  this  proposed  legislation  and  other  pieces  of  legislation  which  are 
presently  on  the  statute  books,  seems  to  be  unwarranted  in  light  of 
the  Commission  findings,  both  in  terms  of  actual  causallv  demon- 
strable harm  to  the  social  fabric  or  to  society,  and  in  fact,  in  terms 
of  the  nondesirability  by  the  public  of  the  particular  pieces  of 
leofislation  which  we  are  considerina'  and  which  are  alreadv  part 
of  our  State  and  national  legislation. 

In  terms  of  any  Senate  rejection  or  repudiation  of  the  findings 
of  the  Commission,  with  all  due  respect  to  the  delibcrati^-e  processes 
of  the  Senate,  I  w^ould  suggest  that  there  has  been  a  long  history 
of  rejection  of  scientific  findings  of  what  would  be  considered  fact 
of  the  scientific  evidence  which  have  confiicted  with  beliefs  help  up 
til  that  time,  either  universally  or  b}-  the  sovereign,  which  had  not 
previously  been  subjected  to  the  kind  of  research  which  I  respect' 
fully  submit  went  into  the  Commission  re])ort. 

There  is  no  accident;  science  is  not  a  stranger  to  finding  tliat 
kind  of  response  on  the  part  of  either  legislative  or  executive  bodies 
when  concepts,  beliefs,  which  have  really  not  been  tested,  are  not 
supported  in  fact  by  the  kind  of  scrutiny  to  w^hich  scientific  inquiry 
can  subject  these  beliefs.  I  suspect  it  is  a  fairly  human  tendency  to 
surrender  clear-issued  beliefs,  or  just  clear-issued  assumptions, 
rather,  with  considerable  difficulty. 

I  tliiuk  perhaps  there  was  a  considoi-able  element  of  that  in  the 
iiction  of  the  Senate.  As  I  say,  with  all  due  respect 
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Senator  Hruska.  Mr.  Weston,  the  subcommittee  has  a  problem. 
We  have  an  executive  meeting  of  some  of  the  members  of  this  sub- 
committee at  4:30.  We  have  one  more  witness  to  hear  from.  Could 
}ou  sort  of  summarize  in  the  next  5  minutes?  Your  statement  will 
be  in  the  record  in  its  completeness. 

Mr.  Weston.  I  understand,  Senator,  and  I  am  obviously  sympa- 
thetic with  the  problem.  I  have,  as  the  Senator  may  know,  come  a 
great  distance  and  I  will  try  to  summarize.  I  am  not  trying  to  be 
redundant. 

Let  me  try  then,  rather  tlian  waste  time  at  this  point,  to  conclude 
my  remarks. 

I  would  call  to  the  sul^committee's  attention,  perhaps  what  I  feel 
is  one  of  the  greatest  difficulties  caused  and  faced  by  this  prospec- 
tive legislation,  and  that  is  what  is — and  I  ask  this  rhetorically — 
the  Federal  interest  in  the  passage  of  such  legislation  where  tra- 
ditionally in  our  society,  under  our  Federal  scheme,  the  enforce- 
ment of  regulations  or  prohibitions  against  the  distribution  of  so- 
called  obscenities  in  society,  has  traditionally  been  left  to  the  States  ? 

As  we  noted  in  our  statement,  Mr.  Justice  Harlan  discussed  at 
great  length  in  the  Roth-Alberts  cases,  the  degree  to  which  the  Fed- 
eral Government  had  a  very  attenuating  interest  in  such  legislation 
and  in  such  prohibitions.  One  would  think  in  terms  of  a  modern 
view  of  the  subject,  where  the  unanimity  of  State  action  is  nothing 
like  it  once  was  in  1957.  of  the  following  questions. 

For  example :  Oregon  legislatively,  2  years  ago,  adopted  the  "Con- 
senting Adult"  standard,  vis-a-vis  the  distribution  or  exhibition  of 
even  conceded  obscence  materials.  In  other  words,  in  Oregon,  it  is 
not  an  offense  to  distribute  or  exhibit  even  materials  that  under  the 
tj'ipartite  test  would  be  considered  obscene  to  consenting  adults  in 
Oregon. 

Michigan,  in  that  last  year,  judicially,  has  adopted  the  consenting 
adult  standard.  Consider  for  the  moment  a  situation  with  a  shipment 
in  interstate  commerce  of  a  motion  picture  film  for  the  moment  con- 
sidered to  be  obscene  under  the  tripartite  test,  shipped  from  Michi- 
gan to  Oregon,  where  neither  State  had  decided  that  there  was  to 
be  a  limitation  on  the  exhibition  of  tliat  film  to  consenting  adults, 
and  yet  under  the  proposed  Federal  Statute,  there  would  be  a  vio- 
lation of  Federal  law;,  where  the  States  had  indicated  that  they  had 
no  intention  or  desire  to  prohibit  the  exhibition  of  such  film. 

To  me  it  would  seem  the  Federal  Government  would  be  serving 
an  interest  which  is  so  attenuated  and  so  far  removed  from  any 
justifiable  and  necessary  national  purpose,  that  it  would  be  perhaps 
even  unfounded  concept  such  as  due  process  and  so  forth.  But  cer- 
tainly not  the  kind  of  legislation  the  United  States  would  wish  to 
get  into  in  the  absence  of  State  interest. 

We  might  also  note  that  in  many  areas  there  has  been  an  almost 
de  facto  diminution  of  interest  in  the  prosecution  of  the  distribution 
or  exhibition  of  so-called  obscene  material  to  consenting  adults.  That 
is  part  of  our  judicial  system,  the  prosecutorial  selection,  election, 
and  so  forth,  and  yet  again,  where  there  might  be  such  a  shipment 
or  distribution  between  two  locations  Avhere  there  was  perhaps  a 


6090 

legislative  elimination  of  the  criminal  status  of  the  exhibition  of  the 
material  and  a  vocation  where  there  liad  been  a  de  facto  change, 
again  the  Federal  (lovernment  would  be  asserting  an  interest  there 
where  the  areas  where  presumably  such  Federal  legislation  would  be 
assigned  to  protect,  had  indicated  they  did  not  wish  the  protection. 

I  would  like  to  note  that  as  to  Senate  bill  1400,  as  it  applies  to 
the  distribution  of  so-called  obscene  nuxterial,  there  is  a  subtle  but, 
J  believe,  actual  shift  of  burden  of  proof  which  occui'S  following 
the  presentation  by  tlie  (jovernment  of  evidence  showing  that  there 
was  an  explicit  representation,  et  cetera,  of  sexual  activitiy  or  a 
focusino-  on  tlie  human  genital  oi'aans  as  described  in  lines  32 
through  39  under  subsection  2  of  section  1851. 

It  would  appear  that  once  that  has  been  shown,  the  burden  of 
proof  has  suddenly  shifted  to  the  defendant  in  such  a  case  to  show 
that  such  dei)iction,  if  indeed  it  be  pivsent,  constituted  only  a  minor 
portion  of  the  whole  pi'oduct,  was  reasonably  necessary  and  appro- 
priate and  so  forth  to  tlie  integrity  of  the  product  as  a  whole,  et 
cetera,  and  similarly  was  not  included  primarily  to  stimulate 
prurient  interest. 

This  shift  of  the  burden  of  proof  in  a  criminal  prosecution  would 
seem  to  be  an  anathema  to  our  system  of  justice  where  the  prosecu- 
tion has  the  burden  to  prove  each  of  the  elements.  It  is  interesting  to 
note  the  shifting  away  of  an  affirmative  offense — it  seems  to  be 
totally  inappropriate  in  a  criminal  prosecution. 

I  will  simply  note  in  passing  both  of  the  proposed  pieces  of  legis- 
lation, Senate  1  and  Senate  1-100.  seem  to  totally  eliminate  the  con- 
cept of  redeeming  social  value  from  their  particular  pieces  of  legis- 
lation. We  would  assert  that  under  the  cases  where  the  U.S.  Supreme 
Court  has  established  what  will  pass  constitutional  muster,  that 
neither  of  these  pieces  of  legislation  would  be  satisfactory'  or  con- 
stitutional under  the  various  tests. 

[The  complete  pi-epared  statement  of  Mr.  Fleishman's,  above 
referred  to,  follows  :J 

Statement  of  Stanley  Fleishman,  Attorney  for  Adult  Film 
Association  of  America 

My  name  is  Stanley  Fleishman.  I  am  a  member  of  the  law  firm  of  Fleishman, 
McDaniel.  Brown  &  Weston,  with  offices  located  at  6922  Hollywood  Boulevard, 
Suite  718.  Hollywood,  California  90028. 

I  am  the  attorney  for  the  Adult  Film  Association  of  America  (hereinafter 
referred  to  as  "AFAA"),  a  membership  corporation  consisting  of  producers, 
distributors  and  exhibitors  of  motion  picture  film,  directed  at  adult  audiences. 
AFAA  is  unalterably  opposed  to  censorshii),  believing  it  to  be  the  sworn  enemy 
of  freedom  and  liberty.  AFAA  is  deeply  committed  to  the  principles  of  free- 
doms of  speech  and  press  upon  which  our  country  was  built  and  prospered. 

Because  the  films  produced,  distributed  and  exhibited  by  AFAA  members 
necessarily  travel  in  interstate  commerce,  AFAA  is  concerned  with  the 
standards  pursuant  to  which  its  films  may  be  judged. 

In  addition  to  being  attorney  for  AFAA,  I  have  additional  extensive  experi- 
ence in  the  field  of  obscenity  and  constitutional  law. 

In  1957,  I  argued  in  the  United  States  Supreme  Court  the  case  of  Alberts  v. 
California,  354  U.S.  476.  This  case  was  consolidated  with  the  Rotfi,  case,  and 
resulted  in  the  basic  law  on  the  subject  of  obscenity.  In  1959,  I  argued  the  case 
of  Smith  V.  California,  361  U.S.  147.  In  that  case,  the  Supreme  Court  declared 
unconstitutional  a  Los  Angeles  city  obscenity  statute,  on  the  ground  that  it 
eliminated  all  scienter  requirements  and  made  it  possible  to  convict  a  bookseller 


6091 


for  selling  an  obscene  book  even  if  the  bookseller  did  not  know  the  book  was 
obscene.  In  1964,  I  argued  the  case  of  Quantity  of  Copies  of  Books  v.  Kansas, 
378  U.S.  205,  wherein  the  Court  held  that  state  authorities  had  violated  federal 
constitutional  guarantees  in  seizing  allegedly  obscene  books  without  a  prior 
adversary  hearing.  In  1967,  I  argued  the  case  of  Austin  v.  Kentucky,  386  U.S. 
767.  In  that  case,  the  Supreme  Court  held  that  the  magazines  found  obscene  by 
the  State  of  Kentucky  were  in  fact  protected  by  the  free  speech  and  press 
provisions  of  the  First  and  Fourteenth  Amendments.  In  1971,  I  argued  the 
case  of  Blount  v.  Rizzi,  400  U.S.  410.  In  that  case,  the  Supreme  Court  unani- 
mously declared  unconstitutional  Title  39  United  States  Code  4006.  In  the  same 
year,  I  argued  United  States  v.  37  Photographs,  402  U.S.  363,  in  which  I  un- 
successfully challenged  the  validity  of  the  Customs  Law  as  it  applied  to  the 
commercial  importation  of  allegedly  obscene  matter.  Finally,  on  October  19, 
1972,  I  argued  the  ease  of  Kaplan  v.  California,  October  Term,  1971,  No.  71- 
1422.  The  basic  position  I  took  in  that  case  was  that  an  adult  has  a  fundamental 
personal  right  to  read  or  view  anything  he  chooses,  and  that  Government  may 
not  interfere  with  this  right.  In  that  case,  I  did  not  question  the  right  of 
Government  to  protect  minors  from  obscenity  or  to  protect  those  persons  who 
did  not  want  to  be  exposed  to  such  material  from  having  it  thrust  upon  them. 

Additionally,  I  was  the  attorney  of  record  in  the  following  cases,  where  the 
Supreme  Court  found  the  challenged  material  to  be  not  obscene  but,  on  the 
contrary,  to  be  expression  protected  by  the  free  speech  and  press  provisions  of 
the  First  Amendment : 


Name  of  Case 

Rcdrup    V.    New    York,    386    U.S.    767 

(1967). 
Aday  v.    United  States,  388   U.S.   447 

(1967). 
Books,  Inc.  V.  United  States,  388  U.S. 

449  (1967). 
Quantity  of  Copies  of  Books  v.  Kansas, 

388  U.S.  452  (1967). 


Corinth  Publications,  Inc.  v  Wesberry, 

388  U.S.  448  (1967). 
Fclton    V.     Pensacola,     390    U.S.     340 

(1968). 


Materials  Held  Not  Obscene 
Books  Lust  Pool  and  Shame  Agent. 

Sex  Life  of  a  Cop. 

Lust  Job. 

Sin  Hooked,  Bayou  Sinners,  Lust 
Hungry,  Shame  Shop,  Fleshpot, 
Sinners  Seance,  Passion  Priestess, 
Penthouse  Pagans,  Shame  Market, 
Sin  Warden  and  Flesh  Avenger. 

Sin  Whisper. 


Nudist  magazines :  "Sun  Era,"  Vol. 
2.  No.  7,  Fall  1965;  "Jaybird  Sa- 
fari," Vol.  1,  No.  1 ;  "Nudist  News- 
front."  July  1965:  "The  Nudist 
Idea,"  Vol.  1,  No.  2 ;  "Nude  Lark," 
No.  10;  "Arcadia,"  No.  4;  "Urban 
Nudist,"  Vol.  3,  No.  1;  "Jaybird 
Journal."  Vol.  1,  No.  1;  "Teenage 
Nudist,"  Vol.  1,  No.  8;  "Sundial." 
Vol.  4.  Nos.  1  and  2  ;  "Nudist  News- 
front,"  Vol.  2,  No.  3;  "Continental 
Nudist,"  Vol.  2.  No.  4:  "Nudist 
Week,"  Vol.  4;  "Nudifacts."  Vol.  1, 
No.  1;  "Today's  Nudist,"  Vol.  1, 
No.  7;  "Dynamic  Nudist."  Vol.  1, 
No.  7;  "New  Dawn,"  a  Journal  of 
Contemporary  Nudism  ;  "American 
Nudist."  Vol.  17,  Fall  Issue; 
"Nudist  Pictorial."  No.  3,  1965; 
"Nudist  News,"  Vol.  2,  No.  2; 
"Universal  Nudists,"  Vol.  1,  No.  2; 
"Sun  Circuit,"  Vol.  1;  Ortil,  "A 
Hundred  Naked  Rebels";  "Soils"; 
"Review  International."  Nos.  1  and 
2 ;  and  "Nudist  Sun,"  Vol.  2,  No.  1. 

Before  addressing  myself  to  the  legislation  under  con.sideration,   it   is   ap- 
propriate to  review  the  development  of  the  law  of  obscenity  in  our  country. 
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A.  Twenty-two  years  ago,  in  Commonwealth  of  Pennsylvania  v.  Gordon,  et  al., 
60  D&C  101  (1949),  Judge  Curtis  Bole  argued  tliat  "obscenity"  was  sex  speech 
entitled  to  protection  under  the  First  and  Fourteenth  Amendments  in  the  same 
fashion  as  other  controversial  speech.  Accordingly,  he  stated  that  a  work 
dealing  with  sex  could  not  constitutionally  be  condemned  unless  it  presented  a 
clear  and  present  danger  of  serious  social  harm.  He  also  expressed  doubt  that 
any  anti-social  action  follows  exposure  to  obscene  material. 

Seven  years  later,  in  United  States  v.  Roth,  237  F.2d  796  (2  Cir.  1956),  Judge 
Frank,  in  a  concurring  opinion,  paid  his  respects  to  Judge  Bok,  stating  that 
before  reading  Judge  Bok's  opinion  he  "had  little  doubt  about  the  validity  of  a 
purely  punitive  obscenity  statute.  .  .  .  [Judge  Bok's]  brilliant  opinion,  which 
states  arguments  that  (so  far  as  I  know)  have  never  been  answered,  nudged 
me  into  the  skeptical  views  contained  in  this  opinion  and  the  Appendix."  (237 
F.2d  at  805-806). 

Judge  Frank  urged  a  re-examination  of  the  obscenity  question  in  light  of  the 
expanding  freedom  afforded  speech  by  this  Court  in  other  areas. 

".  ..  I  think  it  not  improper  to  set  forth,  as  I  do  in  the  Appendix,  considera- 
tions concerning  the  obscenity  statute's  validity  with  which,  up  to  now,  I  think 
the  Supreme  ('ourt  has  not  deait  in  any  of  its  opinions.  I  do  not  suggest  the 
inevitability  of  the  conclusion  that  that  statute  is  unconstitutional.  I  do  suggest 
that  it  is  hard  to  avoid  that  conclusion,  if  one  applies  to  that  legislation  the 
reasoning  the  Supreme  Court  has  applied  to  other  sorts  of  legislation.  Perhaps 
I  have  overlooked  conceivable  compelling  contrary  arguments.  If  so,  maybe  my 
Appendix  will  evoke  them."  (237  F.2d  at  804). 

B.  In  RotJi -Alberts,  354  U.S.  476,  the  Supreme  Court  rejected  Judge  Frank's 
approach,  and  held  that  "obscenity,"  narrowly  defined,  was  not  protected  by  the 
freedoms  of  speech  and  press  guarantees  of  the  Federal  Constitution.  The  Court 
recognized,  however,  that  excluding  "obscenity"  from  First  Amendment  protec- 
tion created  serious  dangers  to  constitutional  guarantees.  Accordingly,  the  Court 
stated  in  Roth  (354  U.S.  476,  488)  : 

"The  fundamental  freedoms  of  speech  and  press  have  contributed  greatly  to 
the  development  and  well-being  of  our  free  society  and  are  indispensable  to  its 
continued  growth.  Ceaseless  vigilance  is  the  watchword  to  prevent  their  erosion 
by  Congress  or  by  the  States.  The  door  barring  federal  and  state  intrusion  into 
this  area  cannot  be  left  ajar;  it  must  be  kept  tightly  closed  and  opened  only 
the  slightest  crack  necessary  to  prevent  encroachment  upon  more  important 
interests.  .  .  ." 

To  prevent  encroachment  upon  First  Amendment  interests,  the  Supreme 
Court  has  sought  to  prevent  too  easy  condemnation  of  works  as  obscene  by 
formulating  tests  of  obscenity  which  are  difficult  for  a  prosecutor  to  meet. 
Otherwise,  the  Court  felt  the  fundamental  freedoms  of  speech  and  press  would 
be  jeopardized.  Over  the  years,  the  Court  has  held  that  material  dealing  with 
sex  is  protected  by  the  free  speech  provisions  of  the  First  Amendment,  unless 
the  material  meets  each  of  the  following  tests : 

(1)  the  material  must  be  utterly  wdthout  redeeming  social  value;  and 

(2)  it  must  appeal  to  the  prurient  interest,  i.e.,  a  shameful,  morbid  interest, 
■of  the  average  normal  adult :  and 

(3)  it  must  be  patently  offensive  to  community  standards  and  go  substantial- 
ly beyond  customary  limits  of  candor. 

Memoirs  v.  Massachusetts,  383  U.S.  413  (1966). 

Additionally,  the  Supreme  Court  insisted  that  no  person  could,  constitutional- 
ly be  convicted  of  violating  the  obscenity  law,  unless  there  was  scienter— 
guilty  knowledge.  Smith  v.  California,  361  U.S.  147  (1959)  ;  Manual  Enter- 
prises, Inc.  V.  Day,  370  U.S.  478  (1962). 

C.  In  Rnth-Alherts,  354  U.S.  476,  Mr.  Justice  Harlan  emphasized  the  constitu- 
tional differences  between  those  areas  of  human  conduct  subject  to  the  regula- 
tion of  the  States  and  those  subject  to  the  powers  of  the  Federal  Government. 
It  was  his  view  that  "the  interests  which  obscenity  statutes  purportedly  pro- 
tect are  primarily  entrusted  to  the  care,  not  of  the  Federal  Government,  but  of 
the  Stnt'^s.  C ongivi^s  has  no  substantive  power  over  sexual  morality.  Such  powers 
as  the  Federal  Government  has  in  this  field  are  but  incidental  to  its  other 
powers,  here  the  postal  power,  and  are  not  of  the  same  nature  as  those 
possessed  by  the  States,  which  bear  direct  responsibility  for  the  protection  of 
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the  local  moral  fabric.  .  .  .  Not  only  is  the  federal  interest  in  protecting  the 
Nation  against  pornography  attenuated,  but  the  dangers  of  federal  censorship 
in  this  field  are  far  greater  than  anything  the  States  may  do."  354  U.S.  at  504- 
505. 

Addressing  himself  to  the  dangers  of  federal  censorship,  Justice  Harlan  stated 
(354  U.S.  at  506)  : 

".  .  .  The  danger  is  perhaps  not  great  if  the  people  of  one  State,  through  their 
legislature,  decide  that  'Lady  Chatterley's  Lover'  goes  so  far  beyond  the 
acceptable  standards  of  candor  that  it  will  be  deemed  offensive  and  non-sellable, 
for  the  State  next  door  is  still  free  to  make  its  own  choice.  At  least  we  do  not 
have  one  uniform  standard.  But  the  dangers  to  free  thought  and  expression 
are  truly  great  if  the  Federal  Government  imposes  a  blanket  ban  over  the 
Nation  on  such  a  book.  The  prerogative  of  the  States  to  differ  on  their  ideas  of 
morality  will  be  destroyed,  the  ability  of  States  to  experiment  will  be  stunted. 
The  fact  that  the  people  of  one  State  cannot  read  some  of  the  works  of  D.  H. 
Lawrence  seems  to  me,  if  not  wise  or  desirable,  at  least  acceptable.  But  that  no 
person  in  the  United  States  should  be  allowed  to  do  so  seems  to  me  to  be 
intolerable,  and  violative  of  both  the  letter  and  spirit  of  the  First  Amendment." 

D.  Recently,  Congress  has  enacted  two  laws  which  should  be  considered  in 
connection  with  the  proposed  legislation.  In  1970,  Congress  enacted  Public  Law 
91-375,  84  Stat.  748,  dealing  with  "pandering  advertisements."  Title  39  United 
States  Code  §  3008(a)  provides  that  whoever  mails  any  "pandering  advertise- 
ment" which  offers  for  sale  matter  which  the  addressee  in  his  sole  discretion 
believes  to  be  erotieally  arousing  or  sexually  provocative  shall  be  subject  to  an 
order  of  the  Postal  Service  to  refrain  from  further  mailings  of  such  materials. 
Thus,  any  person  who  receives  erotieally  arousing  or  sexually  provocate 
material  may  obtain  the  assistance  of  the  United  States  Postal  Service  to  pre- 
vent any  further  such  mail  coming  to  his  home  addressed  either  to  himself  or  to 
minors  living  with  him.  Appropriate  sanctions  are  provided  for  in  the  said  Act. 
This  Act  was  declared  constitutional  by  the  United  States  Supreme  Court  in 
Rowan  v.  United  States  Post  Office  Dept.,  397  U.S.  728  (1970). 

Subsequently,  additional  legislation  was  enacted  in  the  so-called  Goldwater 
Amendment  to  the  Postal  Reorganization  Act  of  1970  (39  U.S.C.  §§3010-3011; 
18  U.S.C.  §§  1735-17.37;  Public  Law.  91-375).  The  statute  emphasizes  two  major 
duties  on  mailers  of  "sexually  oriented  advertisements."  The  first  is,  that  they 
must  purchase  from  the  Postal  Service  a  monthly  list  of  persons  who  have 
informed  the  Service  in  writing  that  they  do  not  want  to  receive  "sexually 
oriented  advertisements,"  and  then  remove  the  names  of  these  persons  from 
their  mailing  lists.  The  second  duty  is  that  they  must  place  on  the  envelope  or 
cover  of  the  advertisements  an  appropriate  notification  of  the  fact  that  "sexual- 
ly oriented  advertisements"  are  in  the  envelope.  Criminal  prosecutions  for 
violations  of  the  Goldwater  Amendment  are  authorized  in  18  U.S.C.  §§  1735  and 
1737.  The  statute  has  also  been  found  to  be  constitutional.  Pent-R  Books,  Inc. 
V.  United  States  Postal  Service,  328  F.Supp.  297  (E.D.  N.Y.  1971). 

E.  In  1967,  Congress  enacted  Public  Law  90-100.  creating  the  Commission  on 
Obscenity  and  Pornography.  Its  assigned  tasks  were  to  make  "a  thorough  study 
[of  obscene  materials]  which  shall  include  a  study  of  the  causal  relationship  of 
.such  materials  to  antisocial  behavior"  and  "to  recommend  advisable,  appropri- 
ate, effective,  and  constitutional  means  to  deal  effectively  with  such  traffic  in 
obscenity  and  pornography."  Public  Law  90-100  reouired  the  President  of  the 
United  States  to  appoint  eighteen  members  to  the  Commission.  These  were  to 
include  "psychiatrists,  sociologists,  psychologists,  criminologists,  jurists,  law- 
yers, and  others  from  organizations  and  professions  who  have  special  and  prac- 
tical competence  or  experience  with  re.snect  to  obscenity  laws  and  their 
application  to  juveniles."  The  Commissioners  included:  the  Dean  of  a  major 
law  school ;  a  member  of  the  Court  of  Appeals  of  New  York ;  the  Chief  Judge 
of  a  .state  juvenile  court:  the  Attorney  General  of  California:  the  Director  of 
a  major  universitv  library;  three  clergymen:  two  psychiatrists  specializing  in 
children  and  vouth — one  associated  with  the  Menninger  Foundation,  and  the 
other  the  Chairman  of  the  Department  of  Psychiatry  at  a  major  university: 
three  sociologists — two  from  universities  (one  the  Chairman  of  the  Department) 
and  one  from  a  major  television  and  radio  network :  a  professor  of  film  art :  the 
President  of  a  major  magazine  distribution  agency:  the  Executive  Vice  Presi- 
dent of  a  major  paperback  book  publishing  company ;  the  Deputy  Attorney  of 
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the  Motion  Picture  Association  of  the  United  States;  a  professor  of  English; 
and  the  founder  of  a  national  anti-pornography  organization.  Three  of  the 
Commission  members  had  served  as  leaders  of  anti-pornography  organizations. 
Two  members  were  women.  The  Chairman  and  Vice  Chairman  were  elected  by 
the  Commissioners.  The  General  Counsel  of  the  Commission  was  Paul  Bender, 
who  represented  the  Government  in  Ginsburg  v.  United  States,  383  U.S.  463 
(1966). 

After  a  2-year  study,  the  Commission  issued  its  Report  in  September  1970. 
The  Commission  recommended  that  federal,  state  and  local  legislation  pro- 
hibiting the  sale,  exhibition  or  distribution  of  sexual  materials  to  consenting 
adults  should  be  repealed.  It  expressed  the  view  that  there  is  no  warrant  for 
continued  governmental  interference  with  the  full  freedom  of  adults  to  read, 
obtain  or  view  whatever  sexual  material  they  wish.  The  reasons  given  by  the 
Commission  for  its  said  recommendation  can  be  found  in  its  Report  at  pp.  52- 
60.  In  summary,  the  Commission  found : 

1.  That  there  is  no  evidence  that  exposure  to  or  use  of  explicit  sexual  ma- 
terials is  harmful ; 

2.  That  on  the  positive  side,  explicit  sexual  materials  are  sought  as  a 
source  of  entertainment  and  information  by  substantial  members  of  Ameri- 
can adults ;  at  times  these  materials  also  appear  to  increase  and  facilitate 
constructive    communication    about    sexual    matters    within    marriage  ^ 

3.  That  the  most  frequent  purchaser  of  explicit  sexual  materials  is  a 
college-educated,  married  adult  male,  in  his  30's  or  40's,  who  is  of  above- 
average  socio-economic  status ; 

4.  That  the  obscenity  law,  in  its  application  to  consenting  adults,  causes 
interference  with  the  communication  of  constitutionally  protected  materials ; 

5.  That  public  concern  does  not  support  the  imposition  of  legal  prohibitions 
upon  the  right  of  adults  to   read   or  see  explicit   sexual   materials ; 

6.  That  consistent  enforcement  of  even  the  clearest  prohibitions  upon  con- 
sensual adult  exposure  to  explicit  sexual  materials  would  require  the  ex- 
penditure of  inordinate  law  enforcement  resources,  and  that  there  seems 
to  be  no  justification  for  adding  to  the  overwhelming  tasks  already  placed 
upon  the  law  enforcement  system  ; 

7.  That  Americans  deeply  value  the  right  of  each  individual  to  determine 
for  himself  what  books  he  wishes  to  read  and  what  pictures  or  films  he 
wishes  to  see ; 

8.  That  the  spirit  and  letter  of  our  Constitution  tells  us  that  the  Gov- 
ernment should  not  seek  to  interfere  with  the  freedom  of  choice  of  indi- 
viduals to  read  or  view  what  they  wish,  and  that  the  possibility  of  the  mis- 
use of  the  obscenity  statutes  constitutes  a  continuing  threat  to  the  free 
communication  of  ideas  among  Americans — one  of  the  most  cherished  founda- 
tions of  our  liberties ; 

9.  That  the  lawful  distribution  of  explicit  sexual  materials  to  adults  will 
not  have  a  deleterious  effect  upon  the  individual  morality  of  American 
citizens,  or  upon  the  moral  climate  in  America  as  a  whole. 

It  is  against  this  background  that  I  now  turn  to  the  proposed  legislation. 

"obscenity",  as  defined  in  proposed  §  1851 

The  proposed  bill  totally  scraps  the  definition  of  "obscenity,"  developed 
by  the  United  States  Supreme  Court  over  the  last  16  years.  It  eliminates 
the  social  value  test,  the  prurient  interest  test,  the  community  standards 
test,  and  substitutes  in  its  stead  an  extremely  broad,  unconfined  definition 
of  "obscenity."  In  doing  so,  the  proposed  section  is,  I  submit,  plainly  un- 
constitutional. 

A.  Even  if  a  book  which  contains  a  detailed  written  description  of  an 
act  of  sexual  intercourse  has  redeeming  social  value,  it  could  be  found  ob- 
scene under  proposed  §1851.  In  defining  "obscenity"  in  such  a  way  as  to 
deny  constitutional  protection  to  works  which  have  redeeming  social  value, 
§1851  totally  undermines  the  basic  premise  of  Roth  and  renders  the  pro- 
posed obscenity  statute  totally  incompatible  with  the  free  speech  and  press 
provisions  of  the  First  Amendment.  The  Supreme  Court  emphasized  in  Roth 
that  "all  ideas  having  even  the  slightest  redeeming  social  importance — un- 
orthodox  ideas,   even   ideas   hateful   to    the   prevailing   climate   of    opinion — 
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have  the  full  protection  of  the  guarantees,  unless  excludable  because  they 
encroach  upon  the  limited  area  of  more  important  interests."  (354  U.S.  at 
484)  (emphasis  added).  Obscenity  was  denied  the  protection  of  the  First 
Amendment  solely  because  it  was  deemed  "utterly  without  redeeming  social 
importance."  Id.  Some  seven  years  after  the  Roth  decision,  the  Supreme 
Court  stated  in  JacobelUs  v.  Ohio,  378  U.S.184,  191 :  "We  would  reiterate, 
however,  our  recognition  in  Roth  that  obscenity  is  excluded  from  the  con- 
stitutional protection  only  because  it  is  'utterly  without  redeeming  social 
importance'  .  .  .  Nor  may  the  constitutional  statute  of  the  material  be  made 
to  turn  on  a  'weighing'  of  its  social  importance  against  its  prurient  appeal, 
for  a  work  cannot  be  proscribed  unless  it  is  'utterly'  vi'ithout  social  im- 
portance." Two  years  later,  in  Memoirs  v.  Massachusetts,  383  U.S.413,  418, 
referring  again  to  the  definition  of  obscenity  in  Roth,  the  Supreme  Court 
stated :  "Under  this  definition,  as  elaborated  in  subsequent  cases,  three  ele- 
ments must  coalesce:  It  must  he  established  that  (a)  the  dominant  theme 
of  the  material  taken  as  a  whole  appeals  to  a  prurient  interest  in  sex;  (b) 
the  material  is  patently  offensive  because  it  affronts  contemix)rary  com- 
munity standards  relating  to  the  description  or  representation  of  sexual 
matters ;  and  the  material  is  utterly  without  redeeming  social  value."  (em- 
phasis added).  Finally,  in  Redrup  v.  Neiv  York,  386  U.S.767,  the  tripartite 
test  for  judging  obscenity  was  reiterated  with  the  observation  that  only  one 
Justice  of  the  Court  had  ever  adopted  the  view  that  social  value  was  not 
an  independent  factor  in  the  judgment  of  obscenity. 

These  cases,  it  is  respectfully  submitted,  demonstrate  that  the  social  value 
test  is  a  constitutional  one.  Section  1851,  which  proposes  to  eliminate  the 
social  value  test,  is  therefore  violative  of  the  commands  of  the  First  Amend- 
ment to  the  United  States  Constitution. 

B.  Even  if  a  book  which  contains  a  detailed  written  description  of  an  act 
of  sexual  intercourse  is  not  patently  offensive  to  community  standards  and 
does  not  go  substantially  beyond  the  customary  limits  of  candor,  it  could 
be  found  obscene  under  proposed  §1851.  In  short,  even  if  a  majority  of  the 
American  population  found  acceptable  an  explicit  representation  or  detailed 
written  or  verbal  description  of  an  act  of  sexual  intercourse,  or  an  ex- 
plicit close-up  representation  of  a  human  genital  organ,  that  fact  would  be 
immaterial,  and  the  work  would  be  condemned  as  obscene  and  as  outside 
the  protection  of  the  First  Amendment. 

C.  An  explicit  representation  or  detailed  written  or  verbal  description  of 
an  act  of  sexual  intercourse  is  obscene  under  proposed  §1851,  unless  it  con- 
stitutes a  minor  portion  of  the  whole  product  of  which  it  is  a  part,  is  rea- 
sonably necessary  and  appropriate  to  the  integrity  of  the  product  as  a 
whole  to  fulfill  an  artistic,  scientific  or  literary  purpose,  and  not  included 
primarily  to  stimulate  prurient  interest.  Thus,  a  book  like  Tropic  of  Cancer 
would  be  obscene  under  the  proposed  section,  because  it  contains  detailed 
written  description  of  an  act  of  sexual  intercourse,  which  descriptions  are 
not  "a  minor  portion  of  the  whole  product."  The  work  would  be  obscene 
even  if  it  were  found  that  the  detailed  descriptions  of  sex  were  "reasonably 
necessary  and  appropriate  to  the  integrity  of  the  product  as  a  whole  to 
fulfil  ...  a  literary  purpose,  and  is  not  included  primarily  to  stimulate 
prurient  interest."  Similarly,  if  a  book  contained  a  detailed  description  of 
sexual  intercourse  which  constituted  only  a  minor  portion  of  the  whole,  but 
was  deemed  by  some  governmental  oflicial  to  not  be  "reasonably  necessary 
and  appropriate  to  the  integrity  of  the  work  as  a  whole  to  fulfil  an  artistic, 
scientific  or  literary  purpose,"  it  would  be  obscene  under  the  proposed  bill, 
even  if  it  was  not  included   "primarily   to  stimulate  prurient  interest." 

The  reach  of  the  proposed  bill  is  thus  seen  to  be  limitless  and  enjcom- 
passes  works  which  the  United  States  Supreme  Court  has  already  held 
are  entitled  to  the  protection  of  the  First  Amendment.  See,  Grove  Press, 
Inc.  V.  Gerstein,  378  U.S.577  (19G4)  ;  Aday  v.  United  States,  388  U.S.447; 
Books,  Inc.  V.  United  States,  388  U.S.449;  Quantity  of  Copies  of  Books  v. 
Kansas,  388  U.S.452;    Corinth  Piillications,  Inc.  v.   Wcsbcrry,  388  U.S.488; 

D.  An  explicit  close-up  representation  of  a  human  genital  organ  is  obscene 
under  the  proposed  bill,  unless  it  constitutes  a  minor  portion  of  the  whole 
product  of  which  it  is  a  part,  is  reasonably  necessary  and  appropriate  to  the 
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integrity  of  the  product  as  a  whole  to  fulfil  an  artistic,  scientific  or  literary 
purpose,  and  not  included  primarily  to  stimulate  prurient  interest. 

In  seeking  to  criminalize  the  depiction  of  nudity,  the  bill  proposes  to 
take  us  back  to  the  days  of  the  Anthony  Comstock.  As  early  as  1958,  the 
Supreme  Court  held  that  the  depiction  of  nudity  was  encompassed  in  the 
protections  of  freedoms  of  speech  and  press.  Stinahine  Book  Co.  v.  Summer- 
field,  355  U.S.372.  Since  then,  in  a  long  line  of  cases,  the  Supreme  Court 
has  repeatedly  held  that  nudity,  including  an  explicit,  close-up  representa- 
tion of  a  human  genital  organ,  was  protected  by  the  freedoms  of  speech 
and  press  provisions  of  the  First  Amendment.  One,  Inc.  v.  Olesen,  355  U.S.371 
(1958)  ;  Manual  Enterprisefi,  Inc.  v.  Day,  370  U.S.478  (1962)  ;  Austin  v. 
Kentucky,  386  U.S.767  (1967)  ;  Gent  v.  Arkansas,  386  U.S.767  (1967)  ;  Fried- 
man V.  New  York,  388  U.S.441  (1967)  :  Sheperd  v.  Neiv  York,  388  U.S.444 
(1967)  ;  Avansino  v.  New  York.  388  U.S.446  (1967)  ;  Rosenbloom  v.  Virginia, 
388  U.S.450  (1967)  ;  Central  Magazine  Sales,  Ltd.  v.  United  States,  389 
U.S.50  (1967)  ;  Potomac  News  Co.  v.  United  States,  389  U.S.47  (1967)  ;  Con- 
ner V.  City  of  Hammond,  389  U.S.48  (1967)  ;  Chance  v.  California,  389  U.S.89 
(1967)  ;  Felton  v.  Pensacola,  390  U.S.340  (1968)  ;  Henry  v.  Louisiana,  392 
U.S.655  (1968)  ;  Walker  v.  Ohio,  398  U.S.434  (1970)  ;  Bloss  v.  Dykema,  398 
U.S.278  (1970)  ;  Carlos  v.  New  York,  396  U.S.  119  (1970)  ;  Hunt  v.  Keriakos 
[Palladino  v.  McBrine],  428  F.2d  606  (1  Cir.  1970).  rvsg.  310  F.Supp.  308 
(D.S.  Mass.  1970).  cert,  denied  Keriakos  v.  Hunt,  400  U.S.929  (1970)  ;  Bur- 
gin  V.  South  Carolina,  404  U.S.806  (1971)  ;  Wiener  v.  California,  404  U.S.988 
(1971)  ;  Kois  v.  Winconsin,  408  U.S.229  (1972). 

The  attempt  of  Congress  to  remove  from  constitutional  protection  pictorial 
representations  which  the  Supreme  Court  has  already,  and  firmly,  held  were 
within   those  protections,   is   unwise,   and   constitutionally   impermissible 

E.  In  condemning  as  obscene  explicit  writings  of  sexual  intercourse  unless 
such  description  "is  reasonbly  necessary  and  appropriate  to  the  integrity  of 
the  product  as  a  whole  to  fulfil  an  artistic,  scientific  or  literary  purpose," 
the  proposed  section  would  force  judges  and  juries  to  act  as  literary  or 
artistic  critics,  tasks  ordinarily  beyond  their  competence.  In  United  States 
V.  Roth,  237  F.2d  796  (2  Cir.  1956).  Judge  Frank  addressed  himself  to  the 
irrationality  of  attempting  to  separate  constitutionally  protected  works  deal- 
ing with  sex  from  works  dealing  with  .sex  which  are  deemed  "criminal." 
There  is  a  curious  dilemma,  Judge  Frank  said,  in  condemning  as  obsence 
only  books  which  are  dull,  while  affording  constitutional  protection  to  books 
that  are  gracefully  written.   Judge   Frank   stated    (237   F.2d   at  819-820)  : 

"This  dilemma  would  seem  to  show  up  the  basic  constitutional  fiaw  in  the 
statute :  No  one  can  reconcile  the  currently  accepted  test  of  obscenity  with  the 
immunity  of  such  'classics'  as  e.g.,  Aristophanes'  Lysistratra,  Chaucer's  Can- 
terbury Tales,  Rabelais'  Gargantua  and  Pantagruel.  Shakespeare's  Venus  and 
Adonis,  Fielding's  Tom  Jones,  or  Balzac's  Droll  Stories.  For  such  'obscene' 
writings,  just  because  of  their  greater  aristry  and  charm,  will  presumably 
have  far  greater  influence  on  readers  than  dull  inartistic   writings. 


"The  truth  is  that  the  courts  have  excepted  the  'classics'  from  the  federal 
obscenity  statute,  since  otherwise  most  Americans  would  be  deprived  of 
access  to  many  masterpieces  of  literature  and  the  pictorial  arts,  and  a 
statute  yielding  .such  deprivation  would  not  only  be  laughably  absurd  but 
would  squarely  oppose  the  intention  of  the  cultivated  men  who  framed  and 
adopted  the  First  Amendment. 

"This  exception — nowhere  to  be  found  in  the  statute — ^is  a  judge-made 
device  invented  to  avoid  that  absurdity.  The  fact  that  the  judges  have  felt 
the  necessity  of  seeking  that  avoidance,  serves  to  suggest  forcibly  that  the 
statute,  in  its  attempt  to  control  what  our  citizens  may  read  and  see,  violates 
the  First  Amendment.  For  no  one  can  rationally  justify  the  judge-made 
exception.  The  contention  would  scarcely  pass  a  rational  that  the  'classics' 
will  be  read  or  seen  solely  by  an  intelle<*tual  or  artistic  elite ;  for,  even, 
ignoring  the  snobbish,  undemocratic,  nature  of  this  contention,  there  is  no 
evidence  that  the  elite  has  a  moral  fortitude  (an  immunity  from  moral 
corruption-  superior  to  that  of  the  'masses.'  And  if  the  exception,   to  make 
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it  rational,  were  taken  as  meaning  that  a  contemporary  book  is  exempt  if 
it  equates  in  'literary  distinction'  with  the  'classics,'  the  result  would  be 
amazing :  Judges  would  have  to  serve  as  literary  critics ;  jurisprudence  would 
merge  with  aesthetics ;  authors  and  publishers  would  consult  the  legal 
digests  for  legal-artistic  precedents :  we  would  some  day  have  a  Legal  Re- 
statement of  the  Canons  of  Literary  Taste." 

In  Grove  Press,  Inc.  v.  Christenberry,  276  F.2d  433  (2  Cir.  1960),  the 
Court  overturned  a  finding  by  the  Post  OflSce  Department  that  Lady  Chat- 
terley's  Lover  by  D.  H.  Lawrence  was  obscene.  In  answer  to  the  argument 
made  by  the  Post  Office  Department  that  it  was  not  necessary  and  appro- 
priate to  include  so  much  sex  in  Lady  Chattcrley's  Lover,  the  Court  said : 
"Obviously  a  writer  can  employ  various  means  to  achieve  the  effect  he  has 
in  mind,  and  so  probably  Lawrence  could  have  omitted  some  of  the  pass- 
ages found  'smutty'  by  the  Postmaster  General  and  yet  have  produced  an 
effective  work  of  literature.  But  clearly  it  would  not  have  been  the  book 
he  planned,  because  for  what  he  had  in  mind  his  selection  was  most  effec- 
tive, as  the  agitation  and  success  of  the  book  over  the  years  have  proven." 
(276  F.2d  at  438).  And.  in  footnote  7.  the  Court  added  that  the  Post 
Office  Department  "complains  that  Lawrence  need  not  'so  vividly'  have  por- 
trayed his  scenes  of  sex  and  objects  to  the  'Constant  repetition  of  such  inti- 
mate scenes.'  But  that  was  at  least  one  way  of  arousing  reader  interest,  as 
the  careful  textual  examination  by  the  distinguished  government,  counsel 
and  associate  counsel  demonstrates."  (Id.) 

F.  By  making  virtually  every  description  of  sex  and  every  portrayal  of 
nudity  obscene,  unless  .such  description  is  reasonably  necessary  and  appro- 
priate to  the  integrity  of  the  product  as  a  whole  to  fulfill  an  artistic,  sci- 
entific or  literary  purpose,  the  proposed  section  is  rendered  unconstitutionally 
vague.  What  is  "a  minor  portion  of  the  whole  product  of  which  it  is  a 
part"?  Who  can  say  what  "is  reasonably  necessary  and  appropriate  to  the 
integrity  of  the  product  as  a  whole  to  fulfil  an  artistic,  scientific  or  literary 
purpose?"  How  is  one  to  tell  if  an  explicit,  detailed,  written  description  of 
an  act  of  intercourse  is  included  "primarily  to  stimulate  prurient  interest?" 

The  proposed  section.  I  submit,  enacts  a  totally,  all-inclusive  and  fatally 
vague  prohibitory  standard  over  speech  and  thought,  utterly  ambiguous, 
and  therefore  totally  censorial.  "This  is  far  from  the  kind  of  narrow  ex- 
ception to  freedom  of  expression  which  a  state  may  carve  out  to  satisfy 
the  adverse  demands  of  other  interests  of  society.  In  seeking  to  apply  the 
broad  and  all-inclusive  definition  .  .  . ,  the  censor  is  set  adrift  upon  a  bound- 
less sea  amid  a  myriad  of  conflicting  currents  of  religious  views,  with  no 
charts  but  tho.se  provided  by  the  most  vocal  and  powerful  orthodoxy." 
Burstyn,  Inc.  v.  Wilson,  343  U.S.495,  504. 

THE  ELIMINATION  OF  SCIENTER  IN  PROPOSED  §1851 

Proposed  §1851  (d)(1)  provides  that  it  is  not  a  defense  to  a  prosecution 
that  the  defendant  did  not  believe  the  material  disseminated  to  be  obscene 
if  he  had  general  knowledge  of  the  content  of  the  material  disseminated.  Thus, 
if  a  defendant  sells  a  book  in  the  good  faith  belief  that  the  book  is  not  ob- 
scene, he  could  be  branded  a  criminal  under  the  proposed  section.  To  elimi- 
nate scienter,  as  §1851,  does,  as  to  fly  in  the  face  of  all  of  the  decisions  of 
the  United  States  Supreme  Court  starting  with  Roth  v.  United  States,  354 
U.S.476  (1957).  In  Roth  Justice  Brennan  emphasized  that  the  federal  ob- 
scenity statute  could  only  be  applied  and  construed  con.stitutionally  where 
there  was  substantial  proof  of  knowledge,  intent,  and  specific  intent.  Other- 
wise. Justice  Brennan  held,  the  federal  obscenity  statute  might  not  survive 
the  constitutional  infirmity  of  ambiguity  and  vagueness.  (354  U.S.  at  491- 
492). 

Smith  V.  California.  361  U.S.147.  was  decided  some  two  years  after  Roth. 
The  Court  held  that  the  strict  liability  feature  of  the  California  ordinance 
there  involved  seriously  restricted  the  circulation  of  material  which  is  not 
obscene,  "by  penalizing  book.sellers.  even  though  they  had  not  the  slightest 
notice  of  the  character  of  the  books  they  .sold"  (361  U.S.  at  152).  The  Court 
reiterated:  "The  existence  of  a  means  rea  is  the  rule  of.  rather  than  the 
exception  to,   the  principles   of  the   Anglo-American   criminal   jurisprudence." 
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It  was  emphasized  that  elimination  of  the  scienter  requirement  would  "tend 
to  work  a  substantial  restriction  on  on  the  freedom  of  speech  and  of  the 
press."  Justice  Brennan  stated  that  "stricter  standards  of  permissible  sta- 
tutory vagueness  may  be  applied  to  a  statute  having  a  potentially  inhibiting 
effect  on  speech ;  a  man  may  the  less  be  required  to  act  at  his  peril  here, 
because  the  free  disseminutiim  of  ideas  may  be  the  loser." 

Each  of  the  concurring  opinions  in  Smith  v.  California  by  Justices  Black, 
Frankfurter  and  Harlan  indicated  that  the  Justices  believed  that  the  Court 
was  dealing  not  only  with  the  nece.s.sity  for  imposing  a  scienter  requirement 
in  obscenity  prosecutions,  but  most  of  the  Justices  assumed  that  such  stand- 
ard was  equivalent  to  knowledge  of  the  obscene  contents  or  obscene  char- 
acter of  the  material  (361  U.S.  at  156.  161-163.  170). 

In  Manual  Enterprises,  Inc.  v.  Day,  370  U.S.  478,  the  magazines  involved  in- 
cluded a  number  of  advertisements  by  independent  photographers,  offering 
nudist  photographs  for  sale.  It  was  argued  by  the  Government  that  some  of 
these  third  party  advertisers  were  offering  to  sell  obscene  materials.  The 
record  however  did  not  establish  that  the  publisher  of  the  magazines  knew 
that  such  obscene  material  was  being  offered  for  sale.  The  Government  argued 
that  a  scienter  requirement  was  not  necessary  since  the  proceedings  were 
civil  in  nature.  Justice  Harlan  rejected  the  Government's  argument  and  held 
for  the  Court  that  proof  of  scienter  was  as  necessary  in  civil  proceedings  as 
it  was  in  criminal  proceedings,  and  that  it  was  necessary  for  the  Govern- 
ment to  show  that  the  publisher  knew  that  the  advertisers'  works  were  ob- 
scene. (370  U.S.  at  492-493.  fn.l6). 

In  New  York  Times  Co.  v.  Sullivan,  376  U.S.254,  the  Supreme  Court  held 
that  the  constitutional  protections  for  speech  and  press  do  not  turn  upon 
"the  truth,  popularity  or  social  utility  of  the  ideas  and  beliefs  which  are 
offered"  (376  U.S.  at  271).  The  Court  held  that  neither  factual  error  nor 
defamatory  "content"  suffices  to  remove  the  constitutional  shield  from 
criticism  of  official  conduct  (376  U.S.  at  273).  Nor  was  it  sufficient  to 
satisfy  the  Constitution  in  a  libel  action  that  the  State  allowed  a  defense 
of  truth.  "A  defense  for  erroneous  statements  honestly  made  is  no  less 
essential  here  than  was  the  requirement  of  proof  of  guilty  knowledge  which, 
in  Smith  v.  California,  361  U.S.  147.  .  .  .  ,  we  held  indispensable  to  a  valid 
conviction  of  a  bookseller  for  pos.sessing  ob.scene  writings  for  sale."  (376 
U.S  at  278)  The  Supreme  Court  concluded  that  an  action  did  not  lie  for 
a  defamatory  falsehood  relating  to  an  official's  conduct  unless  "he  proves 
that  the  statement  was  made  with  'actual  malice' — that  is,  with  knowledge 
that  it  was  false  or  with  reckless  disregard  of  whether  it  was  false  or  not" 
(376  U.S.  at  279-280-.  Thus,  in  order  to  maintain  the  freedoms  of  expres- 
sion guaranteed  by  the  First  Amendment,  the  Supreme  Court  held  that  it 
was  not  sufficient  to  prove  that  a  person  knew  that  it  was  false  or  made 
the  statement  with  reckless  disregard  of  whether  it  was  false  or  not. 
Similarly,  the  issue  in  an  obscenity  prosecution  is  not  whether  the  accused 
knew  the  contents  of  the  material,  but  whether  he  knew  it  was  obscene. 
Moreover,  it  should  be  noted  that  in  New  York  Times  Co.  v.  Sullivan  the 
Court  not  only  enunciated  the  aforesaid  principles,  but  held  that  it  was  re- 
quired under  the  Constitution  "to  make  certain  that  those  principles  have 
been  constitutionally  applied."  Addressing  itself  to  the  quality  and  quantity 
of  evidence  to  establish  that  the  alleged  libelant  knew  that  the  statements 
were  false  or  acted  in  reckless  disregard  of  their  truth  or  falsity,  the  Court 
held  that  the  proof  presented  lacked  "the  convincing  clarity  which  the 
constitutional  standard  demands,"  and  the  judgment  was  therefore  necessarily 
reversed.  (376  U.S.  at  284-286). 

In  Mishkin  v.  Nexc  York,  383  U.S.502,  a  claim  was  made  that  the  New 
York  obscenity  statute  was  constitutionally  invalid  because  of  the  lack  of  re- 
quirement of  scienter.  In  rejecting  this  argument,  the  Supreme  Court  ob- 
served that  the  same  statute  had  been  previously  construed  by  the  highest 
court  of  the  State  {People  v.  FinkcUtcin,  9  N.Y.2d  342.  214  N.Y.S.2d  363, 
174  N.E.2d  470  [1961])  to  require  the  "vital  element  of  scienter."  The  Su- 
preme Court  noted  that  the  state  court  in  Finkelstein  had  defined  "scienter" 
in  the  following  terms:  "A  re.uliiig  of  the  statute  [§1141]  as  a  whole  clear- 
ly indicates  that  only  those  who  are  in  some  manner  aware  of  the  character 
of  the  material  they  attempt  to  distribute  should  be  punished.  It  is  not 
innocent  but  calculated  purveyance  of  filth  which  is  exercised."   Mr.   Justice 
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Brennan,  in  quoting  the  aforesaid  construction  by  the  state  court,  added 
the  emphasis  which  appears  in  tlie  quotation. 

The  State,  in  Finkelstein,  had  argued  that  acienter  in  obscenity  prosecu- 
tions meant  no  more  than  knowledge  of  "contents"  of  the  material,  appar- 
ently taking  out  of  context  the  use  of  the  same  word  by  Mr.  Justice  Bren- 
nan in  Smith  v.  California.  To  clarify  this  issue,  Justice  Brennan,  in  Mish- 
kin,  not  only  emphasized  that  there  must  be  an  intentional  purveyance  of 
obscenity,  but  that  the  use  of  the  words  "knowledge  of  the  contents"  of  the 
material,  by  a  state  court  judge  in  a  subsequent  opinion  in  the  same  Finkel- 
stein  case,  could  not  be  considered  "as  a  modification  of  this  definition  of 
scienter"  which  had  been  enunciated  by  the  state  court  in  its  first  opinion. 
(383  U.S.  at  510,  fn.  9).  Justice  Brennan  added  the  following:  "The  Con- 
stitution requires  proof  of  scienter  to  avoid  the  hazard  of  selfcensorship  of 
constitutionally  i)rotected  material  and  to  compensate  for  the  ambiguities 
inherent  in  the  definition  of  obscenity."  (383  U.S.  at  511.) 

The  state  cases  to  which  Justice  Brennan  referred  make  it  amply  clear 
that  the  standard  for  judging  scienter  which  Justice  Brennan  adopted  for  the 
Supreme  Court  requires  proof  of  knowledge  of  obscenity,  not  merely  proof 
of  knowledge  of  "contents."  See,  People  v.  Finkelstein,  9  N.Y.2d  342,  346,  214 
N.Y.S.2d  363,  174  N.E.2d  470  (1971)  ;  People  v.  Richmond  County  News,  9 
N.Y.2d  578,  216  N.Y.S.2d  369.  175  N.E.2d  681  (1961). 

A  word  should  be  said  about  the  affirmative  defense  pursuant  to  which  it 
is  no  offense  to  disseminate  obscene  material  to  a  person  "whose  receipt  of 
such  material  was  authorized  in  writing  by  a  licensed  medical  practitioner 
or  psychiatrist."  The  idea  of  getting  a  medical  prescription  to  buy  a  book 
or  magazine  or  view  a  film  is  ludicrous.  To  give  doctors  and  psychiatrists 
the  right  to  tell  adults  what  they  may  or  may  not  see  is  to  treat  adults  like 
children   rather  than  as  responsible  citizens. 

President  Franklin  Roosevelt  said,  "The  arts  cannot  thrive  except  where 
men  are  free  to  be  themselves  and  to  be  in  charge  of  the  discipline  of  their 
own  energies  and  ardors.  The  conditions  for  democracy  and  for  art  are  one 
and  the  same.  AVhat  we  call  liberty  in  politics  results  in  freedom  of  the 
arts."  The  converse  is  also  true. 

"In  our  industrial  era  when,  perforce,  economic  pursuits  must  be,  in- 
creasingly, governmentally  regulated,  it  is  especially  important  that  the 
realm  of  art — the  non-economic  real — should  remain  free,  unregimented,  the 
domain  of  free  enterprise,  of  unhampered  competition  at  its  maximum.  And 
individual's  taste  is  his  own,  private  concern.  De  ffustibus  non  est  disputanduni 
represents  a  valued  democratic  maximum."  Roth  v.  United  States,  237  F.2d 
796  (2  Cir.  1956). 

More  than  100  years  ago,  J.  S.  Mill,  in  his  Essay  on  "Liberty,"  maintained 
that  conformity  in  taste  is  not  a  virtue,  but  a  vice.  "The  danger,"  he  wrote, 
"is  not  the  excess  but  the  deficiency  of  personal  importation  and  preferences. 
By  dint  of  not  following  their  own  nature,  men  have  no  nature  to  follow 
....  Individual  spontaneity  is  entitled  to  free  exercise.  .  .  .  That  so  few  men 
dare  to  be  eccentric  marks  the  chief  danger  of  the  time." 

In  Roth  V.  United  States,  Judge  Frank  admoni.shed : 

".  .  .  We  have  been  warned  by  eminent  thinkers  of  the  easy  path  from 
any  apparently  mild  governmental  control  of  what  adult  citizens  may  read 
to  governmental  control  of  adults'  political  and  religious  reading,  John 
Milton,  Thomas  Jefferson,  James  Madi.son,  J.  S.  Mill  and  Tocqueville  have 
pointed  out  that  any  paternalistic  guardianship  by  government  of  the 
thoughts  of  grown-up  citizens  ener^^ates  their  spirit,  keeps  them  immature, 
all  too  ready  to  adopt  toward  government  oflScers  the  attitude  that,  in 
general,  'Papa  knows  best.'  If  the  government  possesses  the  power  to  censor 
publications  which  arouse  .sexual  thoughts,  regardless  of  whether  those 
thoughts  tend  probably  to  transform  themselves  into  antisocal  behavior,  why 
may  not  the  government  censor  political  and  religious  publications  regardless 
of  any  casual  relation  to  probable  dangerous  deeds.  .  .  ." 

CONCLUSION 

If  the  First  Amendment  means  anything,  it  means  that  a  man  cannot  be 
punished  as  a  criminal  merely  for  distributing  books  or  exhibiting  films 
which    offend    aesthetic    or    moral    sensibilities.    The    proposed    section    is    at 
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war  with  the  First  Amendment,  because  it  seeks  to  make  criminals  of  all 
persons  who  in  any  way  disseminate  any  material  describing  sexual  in- 
tercourse or  depicting  nudity.  The  proposed  section  would  impose  a  heavy 
censorship  throughout  the  Land.  The  section  should  be  rejected,  essentially 
for  the  reasons  set  forth  by  Mr.  Justice  Stewart,  dissenting  in  Ginsburg  v. 
United  States,  383  U.S.463.  498.  where  he  said : 

"Censorship  reflects  a  society's  lack  of  confidence  in  itself.  It  is  a  hall- 
mark of  an  authoritarian  regime.  Long  ago  tho.se  who  wrote  our  First 
Amendment  charted  a  different  course.  They  believed  a  society  can  be  truly 
strong  only  when  it  is  truly  free.  In  the  realm  of  expression  they  put  their 
faith,  for  better  or  for  worse,  in  the  enlightened  choice  of  the  people,  free 
from  the  interference  of  a  policeman's  intrusive  thumb  or  a  judge's  heavy 
hand.  So  it  is  that  the  Constitution  protects  coarse  expression  as  well  as 
refined,  and  vulgarity  no  less  than  elegance.  A  book  worthless  to  me  may 
convey  something  of  value  to  my  neighbor.  In  the  free  society  to  which  our 
Constitution  has  committed  us,  it  is  for  each  to  choose  for  himself." 

Senator  Hruska.  Mr.  Weston,  is  my  understanding  correct,  you 
would  be  able  to  come  back  here  in  July  ? 

Mr.  Weston.  Yes,  Senator,  I  would  be. 

Senator  Hruska.  Well,  suppose  we  suspend  your  testimony  at  this 
time  and  schedule  you  for  a  suitable  and  mutually  convenient  time 
during  July,  because  we  will  have  hearings  during  the  entire  month, 
so  we  may  accommodate  another  witness  who  is  here  from  out  of  the 
city. 

Mr.  Westox.  Certainly,  Senator.  That  will  be  satisfactory. 

Thank  you,  sir. 

Senator  Hruska.  Out  next  and  final  witness  is  the  Reverend 
Morton  A.  Hill  from  New  York. 

We  have  until  4:30,  Father  Hill,  in  which  to  hear  you.  We  will 
put  your  statement  in  the  record.  It  will  be  printed  in  its  entirety. 

STATEMENT  OF  REV.  MORTON  A.  HILL,  S.J.,  MEMBER  OF  THE 
PRESIDENTIAL  COMMISSION  ON  OBSCENITY  AND  PORNOG- 
RAPHY 

Father  Hill.  Thank  you,  Senator. 

My  name  is  Father  Morton  A.  Hill  S.J.,  of  New  York  City.  For 
more  than  40  years  I  have  devoted  myself  to  a  study  of  the  obscen- 
ity laws  of  the  United  States  and  the  various  States,  and  their 
proper  enforcement, 

I  have  appeared  as  an  expert  witness  for  the  Government  in 
various  obscenity  cases  successfully  prosecuted.  I  am  appearing  here 
today  in  my  capacity  as  a  private  citizen  and  as  a  former  member 
of  the  Presidential  Commission  on  Obscenity  and  Pornography.  I 
was  a  member  of  the  legal  panel  of  that  Commission,  and  together 
with  Commissioner  Link — Commissioner  Keating  concurring — pub- 
lished a  146-page  minority  report,  which  I  have  here,  which  showed 
the  scientific  and  legal  fallacies  upon  which  the  majority  report  was 
based  pp.  ,383-509  of  the  "Report  of  the  Presidential  Commission 
on  Obscenity  and  Pornography."  Our  report  contained  a  complete 
review  of  the  law  and  model  bills  for  consideration. 

You  will  also  recall  that  the  Senate  rejected  the  majority  report 
by  a  vote  of  60  to  5.  A  major  portion  of  the  Hill-Link  minority 
report  was  printed  in  the  Congressional  Record. 
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I  am  here  today  to  discuss  S.  1  and  S.  1400  insofar  as  these  bills 
relate  to  the  difficult  problem  of  establishing  a  definition  of  obscen- 
ity that  is  both  workable  and  constitutional.  In  order  to  put  my 
remarks  in  a  proper  frame  of  reference  and  to  make  them  meaning- 
ful, it  is  necessary  to  briefly  review  the  obscenity  decisions  in  the 
United  States, 

The  only  case  where  the  Ignited  States  Supreme  Court  has  de- 
fined obscenity  is  Roth  v.  United  Statefi—?>h4:  U.S.  476  (1957).  In  that 
case,  decided  in  1957,  the  Court  said:  "Obscene  material  is  material 
which  deals  with  sex  in  a  manner  appealing  to  prurient  interest." 

In  a  footnote  the  Court  tells  us  that  "appealing  to  prurient 
interest"  means  "having  a  tendency  to  excite  lustful  thoughts." 

Having  given  us  the  definition  of  obscenity,  the  Court  then  goes 
on  to  give  us  the  test  for  obscenity  as  follows : 

Whether  to  the  average  person,  applying  contemporary  community  stand- 
ards, the  dominant  theme  of  the  material  taken  as  a  whole  appeals  to  the 
prurient  interest. 

In  passing,  the  Roth  Court  said  that  lewdness  and  obscenity 
"are  of  such  slight  social  value  *  *  *  that  any  benefit  that  may  be 
derived  from  them  is  clearly  outweighed  by  the  social  interest  in 
order  and  morality."  [Emphasis  added.] 

The  Roth  Court  then  specifically  approved  the  charge  given  by 
the  lower  court  to  the  jury  which,  incidentally,  did  not  contain  any 
social  value  test  although  it  did  contain  the  prurient  interest  test 
as  well  as  a  requirement  that  it  "offend  the  common  conscience  of 
the  community." 

The  Roth  Court  also  equated  its  test  with  the  American  Law 
Institute  test  which  defined  a  thing  as  obscene  "if  considered  as  a 
whole,  its  predominant  appeal  is  to  prurient  interest  *  *  *  and  it 
goes  substantially  beyond  customary  limits  of  candor  in  descrip- 
tion or  representation  of  such  matters." 

From  1957  to  1966,  the  Roth  test  of  obscenity  was  successfully 
applied  by  the  legislatures  and  the  courts.  In  1966,  however,  along 
came  the  case  of  A  Book  Named  Memoirs  of  a  Woman  of  Pleasure  v. 
Attorney  General  of  3Iasachusetts—^8S  U.S.  413,  16  L.  Ed.  2d  1— 
popularly  known  as  Fanny  Hill.  In  that  case,  in  an  opinion  joined 
in  by  only  two  other  justices,  Justice  Brennan  attempted  to  add  a 
new  dimension  to  Roth  not  present  in  the  original  case. 

This  was  the  suggestion  that  in  addition  to  prurient  interest  ap- 
peal the  judge  or  jury  must  separately  determine  that  the  disputed 
material  is  "utterly  without  redeeming  social  value."  It  is  interesting 
to  note  that  the  Court  Reporter  tells  us  in  that  case,  16  Lawyers 
Edition  Second  at  page  1,  that:  "The  *  *  *  members  of  the  Court 
*  *  *  did  not  agree  upon  an  opinion." 

Justices  Brennan,  Warren,  and  Fortas  stated  in  Fanny  Hill  that 
the  lower  Massachusetts  court  erred  in  holding  that  a  book  need 
not  be  "unqualifiedly  worthless  before  it  can  be  deemed  obscene." 
They  stated  that: 

Three  elements  must  coalesce:  it  must  be  established  that  (a)  the  domi- 
nant theme  of  the  material  taken  as  a  whole  appeals  to  a  prurient  interest 
in  sex;  (b)  the  material  is  patently  offensive  because  it  affronts  contem- 
porary community  standards  relating  to  the  description  or '  representation  of 
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sexual   matters;   and    (c)  the   material   is   utterly   without   redeeming   social 
value  .... 

Even    on    the    view    of  the   court    below    that   Memoirs    possessed    only    a 

modicum  of  social  value,  its  judgment  must   be   reversed. 

Justice  Clark's  opinion  appears  at  16  Lawyers  Edition  Second, 
page  18 : 

While  there  is  no  majority  opinion  in  this  case,  there  are  three  justices 
who  import  a  new  test  into  that  laid  down  in  Roth,  namely  that  'a  book 
cannot  be  proscribed  unless  it  is  found  to  be  utterly  without  redeeming 
social  value.' 

1  agree  with  my  Brother  White  that  such  a  condition  rejects  the  basic 
holding  of  Roth  and  gives  the  smut  artist  free  rein  to  carry  on  his  dirty 
business.  My  note  in  that  case — which  was  the  deciding  one  for  the  ma- 
jority opinion — was  cast  solely  because  the  Court  declared  the  test  of 
obscenity  to  be : 

"whether  to  the  average  person,  applying  contemporary  community  stand- 
ards, the  dominant  theme  of  the  material  taken  as  a  whole  appeals  to 
prurient  interest." 

1  understand  that  test  to  include  only  two  constitutional  requirements:  (1) 
the  book  must  be  judged  as  a  whole,  not  by  its  parts;  and  (2)  it  must  be 
judged  in  terms  of  its  appeal  to  the  prurient  interest  of  the  average  per- 
son, applying  contemporary  community  standards.  Indeed,  obscenity  was  de- 
noted in  Roth  as  having  "such  slight  social  value  as  a  step  to  truth  that 
any  benefit  that  may  be  derived  ...  is  clearly  outweighed  by  the  social 
interest  in  order  and  morality'.  Moreover,  in  no  subsequent  decision  of  this 
Court  has  any  'utterly  without  redeeming  social  value'  test  been  suggested 
much  less  expounded.  The  first  reference  to  such  a  test  was  made  by  my 
Brother  Brennan  in  Jacohellis  v.  Ohio  .  .  .  seven  years  after  Roth  in  an 
opinion  joined  only  by  Justice  Goldberg   .   .   ." 


Justice  White,  in  his  opinion,  stated : 


In  Roth  V.  United  States  .  .  .  the  Court  held  a  publication  to  be  obscene 
if  its  predominant  theme  appeals  to  the  prurient  interest  in  a  manner  exceed- 
ing customary  limits  of  candor.  Material  of  this  kind,  the  Court  said,  is 
'utterly  without  redeeming  social  importance'  and  is  therefore  unprotected 
by  the  First  Amendment. 

To  say  that  material  within  the  Roth  definition  of  obscenity  is  neverthe- 
less not  obscene  if  it  has  some  redeeming  social  value  is  to  reject  one  of  the 
basic  propositions  of  the  Roth  case — that  such  material  is  not  protected 
because  it  is  inherently  and  utterly  without  social  value. 

If  "social  importance"  is  to  be  used  .  .  .  obscene  material,  however  far  be- 
yond customary  limits  of  candor,  is  immune  if  it  has  any  literary  style,  if 
it  contains  any  historical  references  or  language  characteristic  of  a  bygone 
day,  or  even  if  it  is  printed  or  bound  in  an  interesting  way.  Well  written, 
especially  obscenity  is  protected  ;  the  poorly  written  is  vulnerable.  And  why 
shouldn't  the  fact  that  some  people  buy  and  read  such  material  prove  its 
social  value? 

A  fortiori,  if  the  predominant  theme  of  the  book  appeals  to  the  prurient 
interest  as  stated  in  Roth,  but  the  book  nevertheless  contains  here  and  there 
a  passage  descriptive  of  character,  geography  or  architecture,  the  book 
would  not  be  "obscene"  under  the  social  importance  test.  I  had  thought 
that  Roth  counseled  the  contrary :  that  the  character  of  the  book  is  fixed 
by  its  predominant  theme  and  is  not  altered  by  the  presence  of  minor  themes 
of  a  different  nature.  The  Roth  Court's  emphatic  reliance  on  the  quotation 
from  Chaplinsky  .  .  .  means  nothing  less:  .  .  . 

Such  utterances  are  no  essential  part  of  any  exposition  of  ideas,  and  are 
of  such  .slight  social  value  as  a  step  to  triith  that  any  benefit  that  may  be 
derived  from  them  is  clearly  outweighed  by  the  social  interest  in  order 
and  mortality. 

In  my  view  "social  imnortance"  is  not  an  independent  test  of  obscenity 
but  is  relevant  only  to  determine  the  predominant  prurient  interest  of  the 
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material,  a  determination  which   the  court  or  the  jury  will  make  based  on 
the  material  itself  and  all  the  evidence  of  the  case,  expert  or  otherwise. 

The  promotion  of  the  opinion  of  Brennan- Warren  and  Fortas  as 
a  Court  opinion  that  modified  the  Roth  case  has  been  both  deceitful 
and  insidious.  Many  States  were  ur^ed  to  and  did  modify  their 
obscenity  statutes  to  build  in  a  rule  that  actiially  contradicted  the 
Supreme  Court's  holding  in  the  Roth  case  and  the  Roth  test,  and 
today  we  are  paying  tenfold  for  our  lack  of  vigilance. 

Justice  Clark's  prophetic  statement  in  the  Fanny  Hill  case  we 
know  now  is  true.  He  said  such  a  condition  "gives  the  smut  artist 
free  rein  to  carry  on  his  dirty  business."  It  is  quite  obvious  that 
Justices  Clark  and  White  are  correct  when  they  say  in  Fanny  Hill 
that  there  is  no  such  test.  I  submit,  again,  as  in  the  minority  report 
of  the  Commission,  that  "utterly  without  redeeming  social  import- 
ance" is  not  part  of  the  definition  of  the  word  "obscene"  nor  part 
of  the  test  for  obscenity  for  the  following  reasons: 

1.  There  is  no  Court  opinion  in  Fanny  Hill  and  the  opinions  of 
three  Judges  out  of  nine  do  not  constitute  a  binding  precedent  so 
as  to  require  any  court  or  legislature  to  follow  their  suggestions. 
It  is  not  the  law  of  the  land— i/.^.  v.  Pink,  315  U.S.  203,  86  L.  Ed. 
796. 

2.  Roth  is  a  Court  opinion  and  it  does  not  use  the  phrase  as  part 
of  its  test  for  obscenity. 

3.  Once  the  Roth  test  is  applied  to  a  disputed  work  and  it  is 
decided  to  be  "obscene,"  then  Roth  conclusively  presumes  the  ma- 
terial to  be  utterly  without  redeeming  social  importance. 

4.  Roth  says  obscenity  has  social  value,  but  that  value  is  out- 
w^eighed  by  the  social  interest  in  order  and  morality.  Three  Justices 
in  Fanny  Hill  say  if  it  has  any  social  value  it  is  not  obscene.  This 
contradicts  Roth  in  an  essential  manner  and  is  in  error. 

5.  The  charge  to  the  jury  approved  in  the  Roth  case  did  not 
have  a  "social  value"  or  "social  imix)rtance''  or  "utterly  without 
redeeming  social  value''  test  or  phrase.  Since  Roth  is  still  the  only 
Supreme  Court  opinion  on  the  definition  of  obscenity,  then  no  so- 
value  "test"  need  be  given  to  any  jury  nor  be  made  part  of  any 
statute.  If  it  were  a  necessary  charge.  Roth  would  have  insisted 
upon  it. 

It  is  interesting  to  note  that  on  May  23  1973,  seven  judges  of 
the  U.S.  Court  of  Appeals  for  the  fifth  circuit  joined  in  an  opinion 
in  the  case  of  one  William  Groner  in  which  they  indicated  that 
Roth  without  the  Fanny  Hill  accretion  constituted  the  proper  test 
for  obscenity. 

The  Supreme  Court  of  the  United  States  itself  in  June  of  1972 
in  the  per  curiam  opinion  of  Kois  v.  Wisconsin — 92  S.  Ct.  2245 — 
reiterated  the  pure  Roth  case  as  the  test  for  obscenity  without  the 
Fanny  Hill  accretion.  The  opinion  rejects  the  modicum  theory  of 
social  value  postulated  in  Fanny  Hill  and  appears  to  accept  the 
opinion  of  Justice  White  that  social  importance  is  only  an  element 
to  be  weighed  in  determining  the  dominant  theme.  Where  a  poem 
had  earmarks  of  an  attempt  at  serious  art  the  Court  said,  "this 
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element  must  be  considered  in  assessing  whether  the  dominant 
theme  of  the  matter  is  to  prurient  interest.-' 

Gentlemen,  I  have  spent  so  much  time  on  social  value  because 
this  is  the  phrase  that  haunts  us  and  has  brought  us  to  this  sorry 
pass.  I  am  greatly  pleased  to  observe  that  it  does  not  appear  either 
in  S.  1  or  S.  1400  and  my  remarks  are  an  attempt  to  insure  that 
neither  bill  is  needlessly  amended  to  include  such  a  vitiating  test. 

Now,  as  to  S.  1.  I  find  this  bill  commendable,  squarely  in  line 
with  Roth  and  not  containing  the  amorphous  and  unnecessary  so- 
cial value  test.  My  only  suggestion  in  relation  to  the  definition  is 
to  prevent  a  confused  lower  district  or  circuit  court  from  adding 
to  your  definition  as  they  added  to  the  Roth  definition  by  stating 
that  your  criteria  mean  under  Fanny  Hill  that  the  material,  in  ad- 
dition, must  be  "utterly  without  redeeming  social  value"  even 
though  you  don't  set  it  out. 

This  is  a  real  danger  and  I  suggest  that  you  make  it  clear  that, 
as  Justice  White  says,  that  material  which  appeals  to  prurient  in- 
terest and  goes  beyond  customary  limits  of  candor  is  inherently 
without  social  importance.  This  may  be  done  by  borrowing  the 
language  from  H.R.  31,  now  pending  in  the  House.  This  bill  won 
majority  approval  at  the  last  session  of  that  body.  The  bill,  in  ad- 
dition, provides:  "any  matter  which  is  obscene  under  this  section- 
shall  be  deemed  conclusively  to  be  utterly  without  redeeming  social 
importance.  Any  slight  social  value  in  such  matter  shall  be  deemed 
outweighed  by  the  social  interest  in  order  and  morality." 

In  addition,  I  would  suggest  that  the  injunctive  section  of  S.  1, 
section  3-13A-1,  provide  for  injunctions  to  restrain  obscenity  viola- 
tions, and  that  section  3-13A-3  provide  for  forfeiture  of  such  ma- 
terial, and  that  you  consider  private  damages  under  3-13A-2.  The 
injunctive  provisions  in  this  area  have  been  upheld  by  the  U.S. 
Supreme  Court  as  an  offective  weapon  in  the  arsenal  against  ob- 
scenity in  the  case  of  Kingsley  Books  v.  Broivn — 354  U.S.  436,  1 
L.-Ed.  2d  1469,  1957.  The  Federal  Statute  could  be  patterned  on 
the  New  York  Statute  approved  in  that  case. 

Now,  as  to  S.  1400.  In  my  opinion  unless  modified  S.  1400  is  a 
disaster.  I  say  this  with  full  knowledge  of  its  importance.  What 
we  have  here  is  a  trading  of  a  birth  right  for  a  bowl  of  porridge. 
Yes,  we'll  get  more  convictions,  but,  gentlemen,  the  language  of  this 
statute,  in  its  attempt  to  verbalize  and  make  Roth  explicit  will  ab- 
solutely legalize  on  TV,  radio,  on  the  stage  and  in  motion  pictures 
and  books,  sodomy,  bestiality  and  sexual  intercourse  as  long  as  it 
is:  (1)  A  minor  portion  of  the  whole  product;  (2)  is  reasonably 
necessary  and  appropriate  to  the  integrity  of  the  product  as  a 
whole  to  fulfill  an  artistic,  scientific,  or  literary  purpose;  and 
(3)   is  not  included  primarily  to  stimulate  prurient  interest. 

Gentlemen,  Roth  does  not  require  this  latitude.  Do  you  really  be- 
lieve that  the  Roth  court  by  its  decision  meant  that  in  some  in- 
stances you  can  show  bestiality  on  TV?  No.  Any  Judge  in  the 
United  States  would  hold  under  the  Roth  case  that  such  hard  core 
pornography  goes  beyond  customary  limits  of  candor  and  has  a 
predominant  appeal  to  pruriency.  The  magnitude  and  grossness  of 
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the  offense  would  be  so  shocking  as  to  override  any  story  line  or 
other  theme. 

If,  however,  you  adopt  S.  1400  as  written,  you  override  Roth 
and  liberalize  obscenity.  Since  you  theoretically  could  legalize  ob- 
scenity, you  certainly  can  liberalize  it.  Imagine  trying  to  explain  to 
your  children  viewing  TV  that  the  United  States  is  powerless  to 
prevent  a  scene  of  sodomy,  or  any  of  the  above,  since  it  is  only 
a  minor  portion  of  the  whole. 

The  mistake  here  is  not  to  realize  that  Roth  stands  for  a  variable 
obscenity  rule.  Since  it  is  based  on  contemporary  community  stand- 
ards, these  standards  will  vary  wnth  the  time,  place,  audience,  and 
media.  S.  1400  takes  none  of  these  into  consideration.  It  assumes 
that  even  children  should  not  be  given  special  consideration  on  TV 
showings.  No,  Roth  will  vary  and  properly  so.  But  an  excessive 
attempt  to  verbalize  or  explicitize  Roth  robs  it  of  its  essential  na- 
ture of  flexibility  and  essentially  scuttles  it.  We  must  not  tie  the 
hands  of  the  U.S.  Supreme  Court  in  this  manner. 

It  is,  however,  my  suggestion  that  one  of  two  things  be  done. 
Either  take  S.  1  as  I  have  suggested  it  be  amended;  or  take  S.  1 
with  the  suggested  amendments  and  add  to  it  S.  1400  as  part  2  of 
the  bill,  then  adding  a  part  3.  Part  3  would  specify  that  a  thing 
is  obscene  if  it  violates  either  part  1 — S.  1 — or  part  2 — S.  1400 — 
and  that  the  delineation  of  exceptions  in  part  2  that  is,  relative  to 
"minor  portion"  reasonably  "necessary  and  appropriate  to  the  in- 
tegrity of  the  product"  and  "to  fulfill  an  artistic,  scientific  or  liter- 
ary purpose"  and  "not  included  primarily  to  stimulate  prurient 
interest)  shall  not  of  themselves  be  considered  modifications  or  ex- 
ceptions or  affirmative  defenses  under  part  1 — S.  1 — if  but  for  such 
exceptions,  or  but  for  part  2 — S.  1400 — a  conviction  would  be  had 
under  part  1 — S.  1.  In  this  way  we  still  have  Roth  and  we  have 
the  benefit  of  S.  1400  without  its  vitiating  effect. 

With  the  permission  of  the  subcommittee,  I  would  like  to  sup- 
plement these  remarks  by  forwarding  for  the  record  supplemental 
information  which  would  include  a  proposed  amendment  to  S.  1 
and  a  proposed  amendment  to  S.  1400  incorporating  the  substance 
and  contents  of  my  remarks. 

In  closing,  I  would  like  to  remind  you  gentlemen  that  the  Roth 
tests  of  Average  Person,  Prurient  Interest  and  Dominant  Theme 
were  taken  from  the  case  of  "One  Book  Called  Ulysses"  which 
was  successfully  won  in  1933  and  1934  by  Mr.  Morris  Ernst,  gen- 
eral counsel  of  the  American  Civil  Liberties  Union  for  25  years. 
Mr.  Ernst  specifically  authorized  me  2  weeks  ago  to  say  at  this 
hearing  that  "One  Book  Called  Ulysses"  does  not  stand  for  the 
proposition  that  nudity  and  sodomy  on  TV  should  be  legal  and  he 
would  not  want  to  live  in  a  society  where  they  are. 

Thank  you,  Senator.  I  would  like  to  answer  a  few  of  the  diffi- 
culties that  have  been  coming  up  all  day,  if  you  allow  me,  in  the 
remaining  minutes. 

Senator  Hrtjska.  I  didn't  get  that. 

Father  Hill.  I  would  like  to  answer  the  difficulties  that  have  been 
coming  up  from  the  preceding  speakers. 
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Senator  Hruska.  That  is  perfectly  all  right.  We  would  welcome 
the  suggested  amendments  to  which  you  refer  in  your  testimony. 

Father  Hill.  Thank  you,  Senator. 

The  first  thing  that  came  up  several  times  today,  "Who  are  you 
to  tell  me  what  to  read?"  I  answer  that  by  saying  the  Federal  and 
State  law  does  not  hit  the  reader,  it  hits  the  producer  of  the  read- 
ing; it  hits  the  broadcaster,  not  the  broadcastee.  Once  the  thing 
is  broadcast,  anyone  can  watch  it  but  it  is  the  broadcaster  who  is 
bound  by  the  law. 

Secondly,  "consenting  adults  is  the  accepted  standard  in  the 
United  States."  If  that  means  the  majority  of  people  want  ob- 
scenity, I  would  deny  that  .completely  and  totally.  In  other  words, 
as  this  material  becomes  more  accessible  in  the  United  States,  as 
it  becomes  more  available,  it  becomes  less  acceptable  to  the  people. 
I  say  that  from  having  traveled  all  over  the  United  States.  There 
is  increasing  resentment  at  the  material  coming  into  a  community 
which  attracts  crime,  breeds  crime,  changes  the  whole  neighbor- 
hood, and  the  people  sense  this.  So  that  this  statement  that  con- 
senting adults  is  accepted  as  the  standard  of  the  United  States  is 
completely  and  totally  false. 

Now,  it  has  been  said  many  times  today  that  "the  Constitution 
of  the  United  States  protects  the  free  flow  of  ideas."  This  is  ab- 
solutely true,  it  does,  but  the  Constitution  does  not  protect  filth, 
the  free  flow  of  filth.  Obscenity  is  not  protected  speech.  The  Su- 
preme Court  has  said  this  time  and  time  again. 

Several  times  it  was  said  today  that  "for  obscenity  laws  to  be 
functional,  we  must  prove  a  clear  and'  present  danger  in  obscenity." 
The  Supreme  Court  has  rejected  this  theory.  We  have  quoted  the 
Supreme  Court  in  our  Minority  Report  (the  Hill-Link  Report)  on 
page  425,  where  the  Supreme  Court  they  said  "it  is  not  necessary 
to  prove  obscenity  is  a  clear  and  present  danger." 

The  report  of  the  Presidential  Commission  has  been  constantly 
quoted  today  but  the  distinction  was  not  made  between  the  "Bender- 
Lockhart"  majority  report  which  was  rejected  by  the  Senate,  and  the 
Hill-Link  report  which  has  been  gaining  increasing  acceptance  in 
the  United  States.  I  think  that  is  an  important  distinction  that 
should  be  in  the  record.  There  are  really  two  reports. 

I  am  sorry  for  rushing  on  that.  I  wanted  to  finish  by  4:30. 

The  other  objection  was  "there  is  no  'scienter'  in  either  S.  1  or 
S.  1400."  "Scienter"  is  in  another  section.  It  is  in  the  section  un- 
der culpability.  These  two  sections  of  these  two  bills  can  only  be 
understood  by  referring  to  other  areas  in  this  code, — this  is  a 
code;  it  is  one  piece,  and  to  me  there  is  no  objection,  because  it  is 
covered  and  covered  beautifully. 

Do  you  care  to  ask  me  anything.  Senator  ? 

Senator  Hruska.  Go  right  ahead. 

Father  Hill.  A  final  question  which  came  up  a  few  minutes  ago 
is  that  brought  up  by  the  last  speaker,  that  he  is  concerned  about 
protecting  the  children  of  the  United  States,  and  as  long  as  they 
are  protected,  obscenity  should  have  free  flow.  My  reply  to  that 
is,  how  can  you  protect  children  where  millions,  multimillions  of 
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dollars  of  this  material  is  released  in  a  mass  media  market?  How 
can  you  possibly  keep  this  from  the  hands  of  children? 

That  is  about  all  I  can  say. 

Senator  Hruska.  Any  questions,  Mr.  Blakey  ? 

Mr.  Blakey.  No  questions. 

Senator  Hruska.  Thank  you  very  much,  Father  Hill.  You  send  us 
those  suggested  amendments,  will  you? 

Father  Hill.  Yes,  we  will. 

Senator  Hruska.  Fine. 

The  committee  stands  adjourned,  subject  to  the  call  of  the  Chair. 

[Whereupon,  at  4:30  j^.m.,  the  subcommittee  adjourned,  to  re- 
convene subject  to  the  call  of  the  Chair.] 

Rev.  Morton  A.  Hill,  S.J., 
New  York,  N.Y.,  September  13,  1973. 
Re  hearings  on  S.  1  and  S.  1400. 
Hon.  John  L.  McClellan, 

Chairman,  Subcommittee  on  Criminal  Laws  and  Procedures 
of  the  Committee  on  the  Judiciary, 
U.S.  Senate, 
Washington,  D.C. 

Dear  Senator  McClellan  :  Thank  you  for  your  letter  of  June  28,  1973 
inviting  me  to  supplement  the  remarks  I  made  before  your  committee  on 
June  14,  1973  in  light  of  the  decisions  of  the  United  States  Supreme  Court 
in  Miller  v.  California  and  related  cases. 

It  is  clear  that  Miller  has  given  us  new  guidelines  to  enable  us  to  define 
obscenity  in  a  manner  that  will  reduce  obscuration.  I  propose  to  attempt  in 
this  letter  to  analyze  S-1  and  S-1400  in  the  light  of  those  guidelines.  I 
intend  to  first  analyze  Miller  v.  California  and  then  attempt  to  apply  it  to 
the  proposed  federal  legislation. 

ANALYSIS  OF  MILLER  V.  CALIFORNIA, 

U.S.   SUPREME  COURT  41   L.W.   4925,  37  L.ED.   2D.   419 

DECIDED    JUNE    21,     1973 

On  June  21.  1973  the  Supreme  Court  of  the  United  States  in  a  historic 
pronouncement  decided  Miller  vs.  California  and  gave  us  new  tests  for  ob- 
scenity. The  Miller  decision  may  be  summarized  as  follows : 

1.  State  Statutes  Regulating  Obscenity  must  be  confined  to  regulation  of 
works  "which  depict  or  describe  sexual  conduct." 

2.  "That  conduct  must  be  specifically  defined  by  applicable  state  law  as 
ivritten  or  authoritatively  construed." 

3.  Must  be  "limited  to  works  which  ; 

(a)  Taken  as  a  whole  appeal  to  the  prurient  interest  in  sex" 

(b)  "Portray  sexual  conduct  in  a  patently  offensive  way  and" 

(c)  Taken  as  a  whole,  do  not  have  serious  literary,  artistic,  political 
or  scientific  value." 

4.  Guidelines  for  the  trier  of  the  fact  must  be : 

"(a)  whether  the  average  person  applying  contemporary  community 
standards  would  find  the  work  taken  as  a  whole  appeals  to  the  prurient 
interest  ..." 

"(b)  whether  the  work  depicts  or  describes  in  a  patently  offensive 
way,  sexual  conduct  specifically  defined  by  the  applicable  state  law,  and" 
"(c)  whether  the  work,  taken  as  a  whole  lacks  serious  literary,  ar- 
tistic, political  or  scientific  value." 

5.  "Utterly  Without  Redeeming  Social  Value"  is  not  a  constitutional  test 
for  obscenity." 

6.  Court  also  rejects  as  a  constitutional  standard  "the  ambiguous  concept 
of  social  importance." 

7.  Some  examples  of  specifically  defined  conduct  which  might  be  set  forth 
in  a  statute  are : 

Patently  offensive  representations  or  descriptions  of : 
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1.  Ultimate  sex  acts,  normal  or  perverted,  actual  or  simulated. 

2.  Masturbation. 

3.  Excretory  function.s. 

4.  Lewd  exhibitions  of  the  genitals. 

8.  Examples  of  State  Statutes  that  have  additional  descriptions  of  sexual 
conduct  that  might  be  found  to  meet  the  new  guidelines  are  Hawaii  and 
Oregon : 

OREGON    CHAP.     743 — SECTIOXS     9-10 

(9)  Sado-ma.sochistic  abuse  (defined) 
(10)  'Sexual  conduct'  means  "human  masturbation,  sexual  intercourse  or 
any  touching  of  the  genitaKs,  pubic  areas  or  buttocks  of  the  human  male 
or  female  whether  alone  or  between  members  of  the  same  or  opposite  sex  or 
between  humans  and  animals  in  an  apparent  act  of  sexual  stimulation  or 
gratification." 

HAWAII   ACT    9    PART    II 

(7)  'Sexual  conduct'  means  acts  of  masturbation,  homosexuality,  les- 
bianism, bestiality,  sexual  intercourse,  or  physical  contact  with  a  person's 
clothed  or  unclothed  genitals,  public  area,  buttocks  or  the  breast  or  breasts 
of  a  female  for  the  purpose  of  sexual  stimulation,  gratification,  or  per- 
version. 

9.  "Contemporary  community  standards"  is  not  a  reference  to  the  national 
community,  at  least  as  far  as  the  States  are  concerned  and  may  be  state- 
wide community  standards.  Court  also  implies  that  a  more  local  communtiy 
standard  might  be  applied. 

It  is  not  clear  from  the  Court's  decision  whether  or  not  it  equates  the 
phrase  "patently  offensive"  with  "hard  core."  It  is  noted  that  the  Court 
reiterated  the  Roth  test  relating  to  pruriency  but  dropped  the  phrase  "domi- 
nant theme."  Its  rationale  would  appear  to  be  that  the  criterion  of  serious 
value  is  a  substitute  for  "dominant  theme"  or  that  its  reworked  test  for 
pruriency  necessarily  retains  the  "dominant  effect"  themes,  since  it  retains 
the  necessity  that  "the  work  taken  as  a  whole  appeals  to  the  prurient  in- 
terest" and  no  appeal  could  be  so  made  unless  this  were  the  "dominant 
effect"  of  the  appeal.  At  all  events  it  would  appear  that  the  modification 
of  the  Roth  test  for  pruriency  has  some  meaning,  but  it  may  not  be  too 
significant  in  view  of  the  additional  criteria  that  must  now  be  met.^ 

The  "Contemporary  community  standards"  are  spelled  out  as  something 
less  than  national.  The  standards  in  the  juror's  community  appear  to  be  the 
criteria.  The  national  standard  appears  to  be  rejected  both  for  state  and 
federal  laws. 

The  Patent  offensiveness  element  of  the  test  appears  to  be  taken  bodily 
from  the  Harlan  and  Stewart  opinion  in  Manual  Enterprises  v.  Day,  370  U  S 
478,  8  L.  Ed.  2d  639  (1962)  where  the  justices  said : 

"these  magazines  cannot  be  deemed  so  offensive  on  their  face  as  to  affront 
current  standards  of  decency — a  quality  that  we  shall  hereafter  refer  to 
as  'patent  offensiveness'  or  'indecency'." 

Patent  offensiveness  could  easily  be  equated  with  the  test  approved  in 
Roth  of  going  ".substantially  beyond  the  limits  of  candor  in  description  or 
representation."  The  California  statute  in  Miller  used  this  phrase  and  yet 
the  Supreme  Court  remanded  for  reconsideration,  indicating  that  the  Cali- 
fornia statute  could  be  construed  to  meet  the  new  guidelines.  In  fact  Manual 
Enterprises  at  8  L  Ed  2d  646  seems  to  make  the  equation  specifically. 

It  is  also  noted  that  the  Court  said  that  the  prohibited  physical  conduct 
must  be  as  defined  by  state  law  or  as  construed  by  the  State  Court.  The 
Supreme  Court  specifically  construed  the  existing  Federal  Statutes  as  in- 
corporating the  samples  of  physical  conduct  it  gave  as  samples  in  Miller. 
This  was  done  in  U.S.  v.  12  200-Ft.  Reels  41  L.  W.  4961,  37  L.  Ed  2d  500 
(6/21/73)  in  footnote  7  at  37  L.  Ed.  2d.  507.  Other  examples  of  possible 
prohibited  conduct  are  to  be  found  in  present  Hawaii  and  Oregon  statutes. 


1  It  may  be  that  the  Roth  rule  for  the  definition  of  pruriency  relative  to  dominant 
theme  may  have  really  not  been  ehanged.  Roth  based  its  formulation  on  the  "later 
cases"  which  included  Ulysses.  In  Ulysses  .5F.  Supp  1R2,  aff'd  72  F.  2d  70.5  the  court 
said  :  "the  question  in  each  case  is  whether  the  publications,  taken  as  a  whole  have  a 
libidinous  effect  .  .  .  the  effect  of  the  book  as  a  whole  is  the  test  .  .  ." 
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The  greatest  difficulty  we  shall  have  with  Miller  is  its  requirement  that 
the  work  taken  as  a  whole  lacks  serious  literary,  artistic,  political  or  sci- 
entific value.  While  there  is  no  doubt  that  works  of  art  and  literary  works 
should  be  afforded  protection  in  some  media  even  though  there  is  ^me 
isolated  non-dominant  prurient  appeal,  the  proviso  that  the  work  not  also 
be  patently  offensive  or  beyond  the  limits  of  candor  would  have  been  suf- 
ficient to  protect  artistic  and  truly  literary  works  from  proscription,  since 
such  truly  artistic  works  would  not  be  patently  offensive.  Here,  however,  by 
adding  the  phrase  "lacks  serious  value"  we  are  legitimizing  some  patently 
offensive  works  that  may  already  be  "hard  core." 

Regardless  of  our  trepidation  relative  to  this  test,  it  has  been  announced 
and  until  modified,  will  probably  have  to  be  utilized  in  any  definition  of 
obscenity.  This  does  not  mean  however,  that  Congress  should  not  realize 
what  it  will  be  doing  to  the  people  of  this  country  if  it  adopts  the  Miller 
tests  in  S-1  or  S-1400  without  recognizing  the  need  to  amend  the  code  in 
relation  to  TV  and  Radio,  and  Live  Stage  Performance  or  semi-public  mo- 
tion picture  exhibitions. 

We  must  recognize  that  Miller  is  just  not  adequate  to  meet  the  problems 
of  explicit  sex  on  TV  and  Radio  and  on  the  stage.  Literally,  the  quality  of 
lack  of  serious  value  which  obscenity  must  have  appears  to  mean  that 
even  when  you  have  Pruriency  (Appeal  to  Lust)  and  Patently  Offensive 
("hard  core"  sexual  conduct)  specifically  defined,  it  is  legal  to  publish  it 
or  present  it  if  the  work  has  serious  literary,  artistic,  political  or  scientific 
value.  Let  us  apply  this  to  television  (in  color).  Does  not  the  Supreme  Court 
opinion  say  that  you  can  present  sexual  intercourse,  sodomy  or  bestiality 
on  TV,  if  the  "play"  or  "films"  or  "production"  has  serious  literary  or  artistic 
value?  Yes,  it  does.  The  American  public  will  not  accept  this  and  you  will  do 
them  a  disservice  if  you  amend  the  Federal  Code  to  specifically  permit  it. 
While  they  might  tolerate  these  distinctions  in  books,  magazines  or  even 
motion  pictures  in  theatres,  they  will  not  tolerate  the  concept  that  they  must 
"swich  the  dial"  to  avoid  such  performances  on  TV  or  Radio  or  that  they 
must  be  concerned  that  their  minor  children  may  be  exposed  to  the  same. 

It  is  apparent  that  different  standards  must  be  applied  to  TV  and  Radio. 
This  type  of  communication  partakes  of  the  nature  of  public  access  thoro- 
fares,  and  what  may  be  prohibited  on  the  public  street  should  also  be  pro- 
hibited on  TV.  This  includes  all  kinds  of  sexual  explicit  conduct  as  well  as 
adult  nudity.  We  must  also  recognize  that  these  programs  come  into  the 
home,  and  Breard  v.  Alexandria,  341  U  S  622  (1951)  tells  us  the  usual  broad 
play  afforded  free  speech  may  be  curtailed  where  the  privacy  of  the  home  is 
involved.^  The  Federal  Government  must  recognize  that  it  must  meet  with 
the  problem  of  this  a.spect  of  the  Miller  formulation  and  overcome  these 
difficulties  by  incorporating  in  S-1  or  S-1400.  in  addition  to  the  Offense  of 
Obscenity,  a  new  offense  which  I  suggest  be  called  "Offensive  Intrusiveness," 
based  squarely  on  Breard  v.  Alexandria  cited  with  approval  in  Miller  at  37 
L.  Ed  2d  430.  This  violation  might  be  initially  confined  to  TV  and  Radio 
and  perhaps  expanded  to  include  obtrusive  live  sex  performances  and  ob- 
trusive motion  pictures  on  federal  enclaves. 

PKOPOSAL   FOB  LEGISLATION 

The  offense  of  "Offensive  Intrusiveness'  might  be  delineated  as  follows : 

"Sec.  185  (a)   Offense — A  person  is  guilty  of  an  offense  if  he  knowingly 

"(1)   disseminates  intrusively  offensive  material:  or 

(2)  produces,  transports,  or  sends  intrusively  offensive  material  with  in- 
tent that  it  be  disseminated" 

(b)  Definitions — As  used  in  this  Section  : 

"(1)  'disseminate'  means  to  display,  exhibit  or  broadcast  on  television  or 
radio  whether  for  profit  or  otherwise. 

(2)  'intrusively'  means  coming  into  the  home  or  place  of  abode  or  resi- 
dence by  means  of  television  or  radio  broadcast. 

(3)  'offensive  material'  includes 

"(A)  An  explicit  representation  or  detailed  written  or  verbal  description, 
of   an    act    of   sexual    intercourse,    including    genital-genital,    oral-genital,    or 


2  See  also  Justice  Burger's  opinion  In  Rahe  v.  Washington,  405  U  S  317  (1972). 
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oral-genital  intercourse  whether  between  human  beings  or  between  a  human 
being  and  an  animal  whether  actual  or  simulated,  or  of  flagellation,  torture 
or  other  violence  indicating  a  sadomasochistic  sexual  relationship. 

(B)  An  explicit  close-up  representation  of  a  human  genital  organ  or  a 
spread-eagle  exposure  of  the  female  organs. 

(C)  Patently  offensive  representations  or  descriptions  of  masturbation  or 
excretory  functions. 

(D)  Any  depictions,  descriptions  or  representations  of  touching,  actual  or 
simulated,  of  the  genitals,  pubic  area  or  buttocks  of  the  human  male  or 
female,  or  the  breasts  of  the  female,  whether  alone  or  between  members 
of  the  same  or  opposite  sex  or  between  humans  and  animals  in  an  act  or  ap- 
parent sexual  stimulation  or  gratification. 

(E)  Nudity,  meaning  uncovered,  or  less  than  opaquely  covered  post-pubertal 
human  genitals,  pubic  areas,  the  post  pubertal  human  female  breast  below 
a  point  immediately  above  the  top  of  the  areola,  or  the  covered  human  male 
genitals  in  a  discernibly  turgid  state.  For  purposes  of  this  definition,  a  female 
breast  is  considered  uncovered  if  the  nipple  only  or  the  nipple  and  the 
areola  only  are  covered. 

(F)  A  device  designed  and  marketed  as  useful  primarily  for  stimulation 
of  the  human  genital  organs  ;  and 

(G)  Any  depiction  or  representation,  actual  or  simulated  of  animals  en- 
gaged in  sexual  intercourse  or  depictions  or  descriptions  of  an  animal's 
genital  organ  in  an  aroused  state. 

(H)  Use  of  patently  offensive  word  synonyms  for  human  genitals  or  sexual 
intercourse  or  female  breasts  unless  such  use  is  reasonably  and  necessarily 
appropriate  to  the  integrity  of  the  product  of  which  it  is  a  part  to  fulfill 
an  artistic,  scientific,  literary  or  political  purpose  and  is  not  included 
primarily  to  shock  the  viewer  or  listener. 

(I)  An  advertisement,  notice,  announcement,  or  other  method  by  which 
information  is  given  as  to  the  manner  in  which  any  of  the  materials  de- 
scribed in  subparagraphs  (A),  (B),  (C),  (D),  (E),  (F),  (G)  or  (H)  may 
be  procured. 

(4)  "Patently  Offensive''  means  so  offensive  on  its  face  as  to  affront  cur- 
rent community  standards  of  decency. 

(5)  "■Community"  means  the  area  from  which  the  jury  would  be  drawn  if 
the  activity  which  is  the  subject  of  the  offense  charged  were  to  be  sub- 
mitted to  a  jury. 

(C)  Saving  Clause — If  any  material  described  as  "offensive  material"  is 
found  by  a  Court  of  competent  jurisdiction  to  be  lawful  to  disseminate,  such 
finding  shall  not  invalidate  the  definition  of  other  offensive  material  as  de- 
fined herein. 

I  have  outlined  the  offense  of  "Offensive  Intrusiveness"  prior  to  suggest- 
ing a  change  in  S-1  and  S-1400  as  to  the  definition  of  obscenity  because  I  con- 
sider it  more  important.  A  willy-nilly  adoption  of  Miller  tests  without  solv- 
ing the  problem  of  TV  and  Radio  will  do  anore  harm  than  good  and  we 
would  be  better  off  with  no  statute.  I  also  note  that  I  have  not  completed 
the  balance  of  the  suggested  section  as  to  Defenses,  Grading  or  Jurisdic- 
tion or  Penalty  and  I  leave  this  to  others,  except  to  say  that  S-1400  may 
serve  as  an  example.  Turning  now  to  our  main  task  of  defining  obscenity 
for  purposes  of  S-1  or  S-1400  I  suggest  the  following  based  squarely  on 
Miller.  I  follow  the  format  of  S-1400  proposed   Section  1851. 

SECTION    1851 — DISSEMINATION   OBSCENE    MATERIAL 

"(a)   Offense — A  person  is  guilty  of  an  offense  if  he  knowingly 

(1)  disseminates  an  obscene  work,  or 

(2)  produces,  transports  or  sends  an  obscene  work  with  intent  that  it  be 
disseminated. 

(b)   Definitions — As  u.sed  in  this  section  : 

(1)  'disseminate'  means  to  transfer,  distribute,  dispense,  display,  exhibit, 
broadcast  or  lend,  whether  for  profit  or  otherwise ; 

(2)  'an  obscene  work'  is  a  work  which  (a)  taken  as  a  whole  appeals  to 
the  prurient  interest  in  sex.  (b)  portrays  sexual  conduct  in  a  patently  of- 
fensive way  and  which  (c)  taken  as  a  whole  does  not  have  serious  literary, 
artistic,  political  or  scientific  value. 
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Works  shall  be  conclusively  deemed  obscene  if ; 

(a)  the  average  person,  applying  contemporary  community  standards 
would  find  that  the  work,  taken  as  a  whole  appeals  to  the  prurient  interest, 
and  if 

(b)  the  work  depicts  or  describes  in  a  patently  offensive  way  any  of  the 
following  sexual  conduct : 

(A)  An  act  of  sexual  intercourse,  normal  or  perverted,  actual  or  simulated, 
including  genital-genital,  and  anal-genital,  or  oral-genital  intercourse,  whether 
between  human  beings  or  between  a  human  being  and  an  animal. 

(B)  Sado-masochistic  abuse,  meaning  flagellation  or  torture  by  or  upon 
a  person  who  is  nude  or  clad  in  undergarments  or  in  a  revealing  costume 
or  the  condition  of  being  fettered,  bound  or  otherwise  physically  restrained 
on  the  part  of  one  so  clothed. 

(C)  Masturbation,  excretory  functions  and  lewd  exhibitions  of  the  geni- 
tals including  any  explicit,  close-up  representation  of  a  human  genital  organ 
or  spread-eagle  exposure  of  female  genital  organs. 

(D)  Physical  contact  or  simulated  physical  contact  with  the  clothed  or 
unclothed  pubic  areas  or  buttocks  of  a  human  male  or  female,  or  the  breasts 
of  the  female,  whether  alone  or  between  members  of  the  same  or  opposite 
sex  or  between  humans  and  animals  in  an  act  of  apparent  sexual  stimula- 
tion or  gratification. 

(E)  A  device  designed  and  marketed  as  useful  primarily  for  stimulation 
of  the  human  genital  organs. 

(F)  Male  or  female  genitals  in  a  state  of  sexual  stimulation  or  arousal. 

(G)  Covered  male  genitals  in  a  discernably  turgid  state. 

If  any  patently  offensive  sexual  conduct  described  under  the  definition 
of  obscenity  above  is  declared  to  be  lawful  by  a  court  of  competent  juris- 
diction, such  declaration  shall  not  invalidate  the  statute  as  to  other  patently 
offensive  herein  described  sexual   conduct,   and  if 

(c)  The  icork,  taken  as  a  whole  lacks  serious,  literary,  artistic,  political 
or  scientific  value. 


Statement  of  International  Film  Importers  and  Distributors 

OF  America,  Inc. 

International  Film  Importers  and  Distributors  of  America,  Inc.  (herein 
"IFIDA")  is  a  trade  organization  whose  members  are  distributors  and  pro- 
ducers of  motion  pictures.  For  the  most  part  IFIDA's  members  are  not  con- 
nected with  the  so-called  "major"  companies,  as  that  term  is  used  in  the 
film  industry. 

The  members  of  IFIDA  were  the  independents  which  made  it  possible 
for  the  American  theatre-going  public  to  see  films  of  artistic  excellence  pro- 
duced abroad  which  were  not  receiving  a  fair  share  of  the  theatre  bookings 
throughout  the  United  States. 

The  pioneering  efforts  of  these  independents  made  available  to  the  Ameri- 
can public  films  such  as  "Bicycle  Thief,"  "Open  City,"  "400  Blows,"  "Hiro- 
shima, Mon  Amour"  and  films  by  Ingmar  Bergman,  Federico  Fellini  and 
other  highly   acclaimed   artLsts  and  film   makers. 

As  a  consequence  of  its  early  experiences,  IFIDA  members  are  familiar 
with  attempts  to  limit  the  type  of  motion  pictures  the  American  public 
should  see.  In  those  early  days  the  battleground  was  a  different  one,  for 
then  those  who  would  spoon-feed  and  coddle  American  filmgoers  thought 
that  it  was  not  good  for  the  American  public  to  see  films  which  sought  to 
convey  a  meaningful  message  or  provoke  some  thoughts  or  portray  life  as 
it  was. 

Today  similar  attempts  are  being  made  to  tell  the  American  public  what 
it  should  see — now,  however,  the  battleground  is  different  and  the  shield 
behind  which  the  thought  controllers  hide  is  variously  labeled  as  "censor- 
ship" or  "obscenity." 

IFIDA  abhors  and  opposes  any  form  of  censor.ship  which  determines  for 
adults  the  material  which  is  permissible  for  them  to  choose  to  view,  read 
or  possess.  We  respectfully  urge  that  any  censorship  law  restricting  the 
freedom  of  consenting  adults  to  select  their  films  must  necessarily  be  in- 
consistent with  the  letter  and  intent  of  the  prescriptive  phrase  "No  law"  in 
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the  First  Amendment.  "No"  can  mean  nothing  but  no.  It  was  the  very  pur- 
pose of  this  provision  that  government  shall  have  no  power  to  determine 
and  dictate  to  citizens  who  have  attained  the  age  of  reason  the  area  of  ac- 
ceptable orthodoxy  for  books  and  other  material.  The  Bill  of  Rights  was  the 
inducement  to  the  people  of  the  several  states  to  ratify  the  Constitution  for 
themselves  and  for  succeeding  generations. 

The  compact  was  proposed,  argued  for  and  accepted  on  the  basis  of  "No 
law."  Exceptions  are  not  provided  for  and  we  respectfully  submit  that  none 
could  have  been  intended.  If  legislation  such  as  that  proposed  is  enacted,  the 
fear  of  protracted  litigation,  which  at  present  times  is  at  overwhelming  cost, 
will  surely  stifle  books,  films  and  all  other  forms  of  communications.  Would 
the  book  store  risk  selling  the  next  "Ulysses"  when  faced  with  a  possible 
criminal  indictment?  Would  the  country  be  better  if  its  books  and  films  are 
to  be  determined  by  discretion  rather  than  valor?  Where  will  be  found 
those  individuals  so  perfectly  endowed  that  we  can  repose  in  them  the 
awesome  power  of  determining  for  all  of  the  rest  of  us  what  we  may  safely 
be  exposed  to? 

IFIDA  respectfully  urges  the  conclusion  of  the  Commission  on  Obscenity 
and  Pornography  appointed  by  President  Johnson  which  provided :  "Federal, 
state  and  local  legislation  should  not  seek  to  interfere  with  the  right  of 
adults  who  wish  to  do  so,  to  read,  obtain  or  view  explicit  sexual  materials. 
On  the  other  hand,  we  recommend  legislation  regulations  upon  the  sale  of 
sexual  materials  to  young  persons  who  do  not  have  the  consent  of  their 
parents  and  we  also  recommend  legislation  to  protect  persons  from  having 
sexual  materials  thrust  upon  them  without  their  consent  through  the  mails 
or  through  open  public  display."  It  is  to  be  noted  in  passing  that  the  con- 
clusions of  the  Presidential  Commission  are  consistent  with  what  many  ob- 
servers believe  to  be  the  import  of  the  U.S.  Supreme  Court's  decision  in 
Redrup  v.  New  York. 

Reverend  James  M.  Wall,  in  an  article  published  in  Christian  Century 
magazine  on  May  2,  occurs  in  the  position  that  it  is  undesirable  to  adopt 
legislation  such  as  is  under  consideration  by  this  Committee  because  to  do 
so  is  contrary  to  "the  principle  that  a  democracy  thrives  best  when  its 
avenues  of  free  speech  remain  unfettered." 

Today  there  is  much  apprehension  over  governmental  attempts  at  every 
level  of  government  to  circumscribe  individual  freedoms  and  to  control  the 
flow  of  ideas.  IFIDA  believes  that,  just  as  in  areas  other  than  entertain- 
ment, such  proposals  and  actions  are  anathema  to  democratic  principles  and 
individual  freedoms  and  liberty.  So.  too.  would  it  be  a  tragic  violation  of  our 
constitutional  guarantees  for  the  statute  under  consideration  to  be  adopted. 


[Prom  Christian  Century  magazine.  May  2] 

The  Outer  Limits  of  Free  Speech 

(By  Rev.  James  M.  Wall) 

When  defending  a  principle,  it  is  always  a  good  exercise  to  take  a  position 
to  its  extreme  limits  and  ask:  But  are  you  willing  to  go  this  far  to  support 
your  position?  At  some  point  in  the  next  months  defenders  of  free  speech 
will  face  this  test.  The  issue  is  pornography,  the  challenge  is  from  the  U.S. 
Justice  Department's  proposed  revision  of  the  U.S.  Criminal  Code,  and  the 
test  will  come  in  our  willingness  to  defend  the  right  of  pornographers  to 
depict  sexual  activity  explicity  and  in  detail. 

A  section  on  obscenity  is  included  in  the  proposed  revision  of  the  U.S. 
Criminal  Code.  If  adopted  by  the  Congress  it  would  make  it  a  felony  to 
disseminate,  produce  or  transport  visual,  oral  or  written  material  deemed 
"obscene"  under  the  .statute. 

At  the  moment,  as  the  mass  media  delight  in  reporting  as  often  as  pos- 
sible, most  public  attention  focu-ses  on  film  rather  than  books.  The  Supreme 
Court  is  continually  having  to  make  subjective  judgments  as  to  whether  a 
film  goes  beyond  the  limits  now  given  to  free  speech.  The  high  court  has 
consistently   maintained  that  the   right  of  free   speech   does  not  include  the 
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expression  of  obscenity,  but  it  has  had  great  difficulty  in  defining,  what  is  ob- 
scene. In  recent  years  it  has  utilized  the  argument  that  an  expression — verbal 
or  visual — is  obscene  only  if  it  is  without  socially  redeeming  value  and  is 
prurient  in    its   entirety    according   to   prevailing   community    standards. 

The  Justice  Department's  i)roposed  revision  of  the  Criminal  Code  would 
eliminate  that  confusion  and  draw  the  line  quite  specifically  by  defining  what 
would  legally  be  considered  obscene.  The  proposal,  which  at  the  moment  is 
rumbling  around  in  the  machinery  of  Congress,  describes  "obscene  material" 
as: 

"An  explicit  representation,  or  detailed  written  or  verbal  description,  of 
an  act  of  sexual  intercourse,  including  genital-genital,  anal-genital,  or  oral- 
genital  intercourse,  whether  between  human  beings  or  between  a  human 
being  and  an  animal ;  or  of  flagellation,  torture,  or  other  violence  indicating 
a  sadomasochistic  sexual  relationship ;  an  explicit,  close-up  representation 
of  a  human  genital  organ  .  .  ." 

There  it  is,  out  in  the  open.  What  the  Justice  Department  is  after  is  not 
the  ordinary  Hollywood  sex  movie,  but  the  hard-core  stuff,  the  clinical 
depiction  of  sexual  acts,  once  confined  to  private  stag  shows  but  now  shown 
in  "porno  houses"  in  most  U.S.  cities  and  a  .surpri.sing  number  of  smaller 
communities.  In  fact,  the  Justice  Department's  proposal  takes  another  step 
and  qualifies  that  definition  by  adding  that  such  material  would  not  be  re- 
garded as  obscene  if  it  constitutes  a  "minor  portion  of  the  whole  product  of 
which  it  is  a  part,  is  reasonably  necessary  and  appropriate  to  the  integrity 
of  the  products  as  a  whole  to  fulfill  an  artistic,  scientific,  or  literary  purpose 
and  is  not  included  primarily   to  stimulate  prurient  interest." 

This  qualification  is  a  lawyer's  nightmare,  for  it  would  allow  a  prosecutor 
to  confiscate  a  film  as  specific  as  the  statute  de.scril>es  and  then  leave  it  to 
the  court  to  determine  how  "necessary"  or  "integral"  the  material  is  to  the 
film.  Then,  with  an  obvions  eye  to  the  recent  findings  of  the  President's 
Commission  on  Pornography,  the  statute  would  permit  dissemination  of  this 
material  to  faculty  or  students  in  "institution  of  higher  learning,"  or  upon 
prescription   of  a   "licensed   medical   practitioner  or  psychiatrist." 

These  labored  qualifications  promise  the  usual  loopholes  for  porno  huck- 
sters: "You  must  have  a  statement  from  your  doctor  to  see  this  explicit 
depiction  of  love-making,"  or  "This  material  may  be  consumed  for  educa- 
tional or  medicinal  purpo.ses  only." 

But  we  will  not  laugh  this  law  out  of  court.  For  the  specifics  it  includes 
make  it  extremely  difficult  to  attack.  The  measure  is  clearly  aimed  at  the 
hard-core  films  and  not  at  the  usual  Hollywood  commercial  fare.  No  oflBcial 
word  has  come  from  the  Motion  Picture  Association,  and  it  will  be  interest- 
ing to  see  just  how  eager  the  MPA  is  to  attack  this  statute,  since  it  is 
presently  couched  in  language  aimed  at  the  sleazy  marginal  operators,  not 
the  mainstream  or  art-house  theaters. 

But  if  the  MPA  is  uneasy  over  how  to  deal  with  the  statute,  consider  the 
plight  of  the  liberal  churchman.  We  want  to  keep  the  screens  free  to  explore 
all  aspects  of  the  human  condition,  but  how  can  we  defend  the  kind  of 
hard-core  pornography  which  is  the  target  of  this  statute?  Our  dilemma  is 
made  doubly  diflScult  by  the  prevailing  rumor  that  much  of  this  material  is 
produced  and  disseminated  by  the  same  underworld  network  that  preys  on 
other  human  weaknesses   from   the  prostitution   to  the  heroin   trades. 

A  statute  designed  to  eliminate  the  hard-core  pornography  trade — an  in- 
dustry that  may  be  mafia-dominated — ^is  hard  to  resist.  How  can  anyone 
speak  .seriously  against  such  a  well-meaning  statute,  especially  since  it  seems 
to  have  been  drafted  to  exempt  the  commercial  product  of  legitimate  Holly- 
wood studios?  We  are  willing  at  this  point  to  suggest  that  the  burden  of 
proof  in  the  Senate  hearings  must  rest  with  the  drafters  of  the  bill.  To 
withhold  verbal  or  visual  material — no  matter  how  unappealing  and  unat- 
tractive—from the  eyes  of  consenting  adults  is  action  of  such  serious  con- 
sequences that  we  could  support  such  a  move  only  if  it  is  shown  beyond  a 
reasonable  doubt  that  the  welfare  of  the  general  public  is  in  serious  jeopardy 
because  of  the  presence  of  this  material   in   our  midst. 

It  should  be  born  in  mind  that  only  adults  are  involved  here,  .since  the 
Supreme  Court  has  repeatedly  stated  that  minors  are  not  covered  by  the 
First  Amendment.   It  is  lawful  to  withhold  data  from  children,  and  in  case 
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of  pornography  we  would  insist  upon  the  most  stringent  regulations  to  halt 
any  display  of  such  material  to  children.  But  the  adult  is  a  decision-mak- 
ing citizen.  He,  or  she  must  have  full  access  to  any  and  all  information.  The 
only  rationale  for  government  censorship  of  a  film  or  book  is  that  its  presen- 
tation involves  a  "clear  and  present  danger"  to  the  state  and  its  i>eople. 
Otherwise,  a  democracy  must  rely  on  the  taste  of  the  marketplace  to  de- 
termine what  material  is  disseminated. 

The  present  onslaught  of  pornography  may  subside  when  the  public  becomes 
satiated  with  what  is  clearly  a  dehumanizing  viewing  experience.  But  what  the 
Senate  hearings  must  probe  is  whether  the  country  can  afford  laws  that  restrict 
material  by  defining  "obscenity"  in  terms  of  what  is  visually  depicted. 

We  do  not  find  it  pleasant  to  defend  hard-core  pornography,  especially 
when  we  recognize  that  the  huge  profits  the  trade  receives  come  as  a  result 
of  human  weakness.  But  until  the  supporters  of  the  bill  can  make  a  con- 
vincing case  that  the  dangers  of  hard-core  pornography  are  such  that  it 
ought  to  be  withheld  from  adults,  we  will  continue  to  affirm  the  i)rinciple 
that  a  democracy  thrives  be.st  when  its  avenues  of  free  speech  remain  un- 
fettered. 


California  Lutheran  College. 
Thousand  Oaks,  Calif.,  April  18,  197S. 
Senator  Roman  L.  Hruska, 
Old  Senate  Office  Building, 
Washington,  D.C. 

Dear  Senator  Hruska  :  Pursuant  to  our  conversations  in  Washington,  I  am 
enclosing  a  revised  version  of  the  ob.scenity  provisions  contained  in  the  Adminis 
tration's  proposed  new  Federal  Criminal  Code  (S  1400).  The  revisions  do  not  in 
any  way  detract  from  the  Administration's  proposal,  but  rather  are  an  attempt 
to  make  it  more  effective  and  to  give  it  more  teeth. 

An  explanation  of  the  revisions  made  in  S  1400,  the  reasons  therefore  and 
the  derivation  of  the  revisions  is  contained  in  the  attached  memorandum.  I 
hope  that  these  suggestions  will  lead  in  some  manner  to  the  enactment  of  a 
truly  effective  federal  obscenity  law. 

Thanking  you  for  your  kind  attention,  I  remain. 
Sincerely, 

Ronald  W.  Sabo, 
Research  Director. 

explanation  of  changes  in  s.  1400 

The  attached  revised  version  of  S  1400  adds  an  additional  section  on  the 
definition  of  obscene  material,  clarifies  the  necessity  for  expert  opinion  testi- 
mony in  such  prosecutions  and  provides  for  supplementary  penalty  provisions. 

With  reference  to  the  definition  of  obscene  material,  the  amended  version 
adds  a  general  section  stating  that  any  materials  may  be  found  to  be  obscene  if 
they  meet  the  Roth  test.  This  section  was  added  because  S  1400,  as  originally 
written,  simply  delineated  certain  specific  prohibited  sexual  activities  or 
de.scriptions.  The  use  of  such  specific  prohibitions  \vould  be  of  great  value  in 
many  prosecutions.  However,  limiting  the  definition  of  obscene  material  to 
merely  these  specific  prohibitions  would  allow  enterprising  pornographers  to 
produce  and  disseminate  all  sorts  of  patently  offensive  sexually  salacious 
material  with  impunity  so  long  as  such  material  did  not  include  one  of  the 
specifically  prohibited  acts  or  descriptions.  Inclusion  of  the  general  Roth 
language  would  provide  protection  against  such  enterprising  activities  on  the 
part  of  pornographers  and  would  give  a  T'nited  States  Attorney  the  option  of 
initiating  a  prosecution  based  upon  either  one  of  the  soecifically  prohibited  acts, 
or  under  the  general  Roth  language.  Certainly,  inclusion  of  this  language  in  no 
way  detracts  from  the  bill  since  the  new  language  is  taken  directly  from  the 
Supreme  Court's  approved  definition  of  obscene  material  in  Roth. 

A  new  section  has  also  been  added  dealing  with  the  role  to  be  played  by 
expert  opinion  testimony  in  obscenity  actions.  This  section  makes  it  clear  that 
such   expert   testimony   is,    if   otherwise   admissible,    admissible   on   behalf   of 


6115 

either  the  government  or  the  defense  in  such  actions.  This  section  further  makes 
it  clear  that  neither  the  government  nor  the  defense  is  required  to  introduce 
such  expert  opinion  testimony  in  obscenity  actions.  Recently,  various  lower 
federal  courts  have  taken  divergent  views  on  the  necessity  for  the  introduc- 
tion of  such  testimony  and  in  order  to  clarify  this  matter  and  set  it  to  rest, 
Congress  should  exercise  its  constitutional  authority  to  control  the  rules  of 
evidence  in  federal  courts.  The  language  used  in  the  new  section  is  taken  from 
the  newly  enacted  Title  18,  Chapter  4110  of  the  Idaho  Code  (Rev.  1973). 

An  additional  section  with  reference  to  a  supplementary  penalty  in  the 
nature  of  a  fine  has  been  added.  This  section  would  authorize  a  court  to 
impose  a  fine  up  to  an  amount  equal  to  twice  the  defendant's  monetary  or 
proprietary  gain  from  the  commission  of  an  obscenity  offense.  This  section  is 
designed  to  hit  pornographers  where  it  hurts  the  most,  in  the  pocketbook.  This 
section  would  eliminate  the  potential  profit  motive  from  violation  of  the 
obscenity  laws  and  would  put  to  a  stern  test  whether  pornographers  are  inter- 
ested in  exercising  free  speech  rights,  or  merely  getting  rich  quick  by  pushing 
pornographic  materials.  The  section  would  also  eliminate  those  instances  where- 
in a  pornographer  erects  a  procrastinating  defense  against  an  obscenity  action, 
all  the  while  continuing  to  ply  his  perverted  wares  at  a  substantial  price  and 
then  gladly  pays  any  ultimate  fine  which  could  only  be  described  as  meagre  in 
relationship  to  the  profits  obtained  from  dissemination  of  the  material.  Under 
a  section  such  as  this  one  New  York  distributor  of  the  film  "Deep  Throat"  was 
recently  slapped  with  a  $100,000.00  fine.  The  wording  of  the  section  is  taken 
from  Section  80.00,  of  the  Penal  Law  of  the  State  of  New  York. 

Revised  S  1400 
disseminating  obscene  material 

(a)  Offense.  A  person  is  guilty  of  an  offense  if  he  knowingly  : 
"(1)   disseminates  obscene  material;  or 

"(2)  produces,  transports,  or  sends  obscene  material  with  intent  that  it  be 
disseminated. 

(b)  Definitions.  As  used  in  this  section : 

"(1)  'disseminate'  means  to  transfer,  distribute,  dispense,  display,  exhibit, 
broadcast,  or  lend,  whether  for  profit  or  otherwise; 

"(2)   'obscene  material'  includes: 

"(A)  an  explicit  representation,  or  detailed  written  or  verbal  description,  of 
an  act  of  sexual  intercourse,  including  genital-genital,  anal-genital,  or  oral- 
genital  intercourse,  whether  between  human  beings  or  between  a  human  being 
and  an  animal,  or  of  flagellation,  torture,  or  other  violence  indicating  a  sado- 
masochistic sexual  relationship ; 

"(B)  an  explicit,  close-up  representation  of  a  human  genital  organ; 

"(C)  a  device  designed  and  marketed  as  useful  primarily  for  stimulation  of 
the  human  genital  organs ; 

"(D)  any  other  material,  the  dominant  theme  of  which,  taken  as  a  whole, 
appeals  to  a  prurient  interest  and  which  is  patently  oflfensive.  because  it  affronts 
contemporary  community  standards  relating  to  the  description  or  representation 
of  sexual  matters  ;  and 

"(E)  an  advertisement,  notice,  announcement,  or  other  method  by  which 
information  is  given  as  to  the  manner  in  which  any  of  the  materials  described 
in  subparagraphs  (A).  (B).  (C),  or  (D)  may  be  proctired. 

unless  it  constitutes  a  minor  portion  of  the  whole  product  of  which  it  is  a  part, 
is  reasonablv  necessary  and  appropriate  to  the  integrity  of  the  product  as  a 
whole  to  fulfill  an  artistic,  scientific,  or  literary  purpose,  and  is  not  included 
primarilv  to  stimulate  prurient  interest. 

(c)  Affirmative  defenses.  It  is  an  affirmative  defense  to  a  prosecution  under 
this  section  that  dissemination  of  the  material  was  restricted  to : 

"(1)  a  per.son  associated  with  an  institution  of  higher  learning,  either  as  a 
member  of  the  faculty  or  as  a  matriculated  student,  teaching  or  pursuing  a 
course  of  study  related  to  such  material ;  or  .  .       , 

"(2)  a  per.son  whose  receipt  of  such  material  was  authorized  in  writing  by  a 
licensed  medical  practitioner  or  psychiatrist. 

(ri>  Defenses  precluded.  It  is  not  a  defense  to  a  prosecution  under  this 
section : 
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"(1)  that  the  defendant  did  not  believe  the  material  disseminated  to  be 
obscene  if  he  had  general  knowiedKe  of  the  nmtent  of  the  material  dissemi- 
nated ;  or 

"(2)  that  the  defendant  did  not  knowingly  disseminate  the  material  to  a 
person  other  than  a  person  described  in  subsection  (c).  if  he  failed  to  take 
reasonable  and  appropriate  precautions  to  insure  against  inadvertent  dissemina- 
tion to  persons  other  than  those  described  in  subsection  (c). 

(e)  Expert  Witness  Testimony.  In  any  prosecution  for  a  violation  of  the 
provisions  of  this  section,  neither  the  government  nor  the  defense  shall  be 
required  to  introduce  expert  witness  testimony  concerning  the  obscene  char- 
acter of  the  matter  which  is  the  subject  of  any  such  prosecution.  Any  evidence 
which  tends  to  establish  contemporary  community  standards  of  appeal  to 
prurient  interest  or  of  customary  limits  of  candor  in  the  description  or  repre- 
sentation of  nudity,  sex  or  excretion  shall,  subject  to  other  evidentiary  objec- 
tions, be  admissible  when  offered  by  either  the  government  or  the  defense. 

(f )  Grading.  An  offense  described  in  this  section  is  a  Class  E  felony. 

(g)  Forfeiture  of  profits  and  fines.  The  court  may  impose  a  supplementary 
fine  for  a  violation  of  this  section  if  the  defendant  has  gained  money  or  proper- 
ty through  the  commission  of  the  crime. 

"(1)  A  fine  issued  pursuant  to  this  section  shall  be  fixed  by  the  court,  not 
exceeding  double  the  amount  of  the  defendant's  gain  from  a  commission  of  the 
crime. 

"(2)  As  used  in  this  section  the  term  "gain"  means  the  amount  of  money  or 
the  value  of  property  derived  from  the  commission  of  the  crime.  When  the 
court  imposes  such  a  fine,  it  shall  make  a  finding  as  to  the  amount  of  the 
defendant's  gain  from  the  crime.  If  the  record  does  not  contain  sufficient  evi- 
dence to  support  such  a  finding,  the  court,  after  notice  to  the  government  and 
the  prosecution,  may  conduct  a  hearing  upon  the  issue  and  may  subpeona  such 
further  records  as  may  be  necessary  to  determine  the  amount  of  the  defendant's 
gain  from  the  crime. 

(h)  Jurisdiction.  There  is  federal  jurisdiction  over  an  offense  described  in 
this  section  if : 

"(1)  the  offense  is  committed  within  the  special  jurisdiction  of  the  United 
States ; 

"(2)  the  United  States  mail  or  a  facility  in  interstate  or  foreign  commerce 
is  used  in  the  commission  or  consummation  of  the  offense ;  or 

"(3)  the  property  which  is  the  subject  of  the  offense  is  moved  across  a  state 
or  United  States  boundary. 

Testimony  on  S.  1  and  S.  1400  by  David  E.  Engdahl.  Associate  Professor, 
University  of  Colorado  School  of  Law 

Biographical  sketch  of  the  witness :  Born  in  Iowa  in  1940,  Professor  Engdahl 
received  his  A.B.  degree  With  Distinction  in  1961  and  his  LL.B.  degree  in 
1964,  both  from  the  University  of  Kansas,  where  as  a  student  he  taught  courses 
in  the  College  of  Liberal  Arts  and  the  School  of  Pharmacy  and  also  worked  as 
a  research  assistant  in  the  office  of  the  Attorney  General  of  the  state.  He  earned 
the  graduate  doctorate  degree  in  law.  S.J.D.,  at  the  University  of  Michigan 
Law  School,  receiving  that  degree  in  1969.  He  has  published  more  than  a  score 
of  articles  and  several  other  studies,  most  of  them  dealing  with  legal  history, 
the  conflict  of  laws,  and  constitutional  law.  which  is  his  specialty.  His  publica- 
tions have  been  commended  by  judges,  other  scholars,  and  practicing  lawyers. 

Professor  Engdahl's  major  concentration  for  the  past  several  years  has  been 
on  the  constitutional  principles  governing  the  allocation  of  governmental 
power  between  the  federal  government  and  the  states.  He  is  the  author  of  a 
book,  "Federal  and  State  Con.stitutional  Power  In  a  Nutshell,"  which  is  to  be 
published  later  this  year  by  West  Publishing  Coni[)any. 

Most  recently  Profe.ssor  Engdahl  has  completed  an  extensive  study  of  state 
juri.sdiction  over  peaceful  applications  of  nuclear  explosion  technology  for  the 
We.stern  Interstate  Nuclear  Board,  and  has  served  as  counsel  in  related  litiga- 
tion which  is  still  pending.  He  is  also  counsel  in  some  of  the  cases  which  have 
arisen  out  of  the  shooting  of  students  at  Kent  State  University  in  1970. 

Mr.  Engdahl  is  an  Associate  Professor  of  Law  at  the  University  of  Colorado 
School  of  Law.  The  opinions  expressed  in  this  testimony  are  his  own. 
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JURISDICTIONAL  CONCEPTS  IN  THE  PROPOSED  FEDERAL  CRIMINAL  CODE 

In  considering  federal  jurisdiction  to  define  and  punish  crimes,  certain  funda- 
mental concepts  must  be  kept  in  mind.  Unlike  the  states,  our  federal  govern- 
ment has  only  certain  delegated  powers,  enumerated  in  the  Constitution.  See 
Oregon  v.  Mitchell,  400  U.S.  112  (1970)  ;  Kansas  v.  Colorado,  206  U.S.  46  (1907). 
The  doctrine  of  enumerated  powers  is  basic  and  still  current,  although  various 
misconceptions  of  the  doctrine  which  have  flourished  from  time  to  time  have 
been  repudiated  and  discarded. 

To  illustrate  the  application  of  this  doctrine,  I  find  it  helpful  to  use  a  simple 
diagram.  A  large  circle  represents  all  possible  governmental  concerns,  thus : 


All  possible 

governmental 

concerns 


FIGURE  1 

Ignoring  the  explicit  limitations  which  the  Constitution  places  upon  the  powers 
of  states,  and  disregarding  the  doctrine  of  pre-emption,  we  may  regard  state 
power  as  coterminous  with  this  circle  of  all  possible  governmental  concerns, 
because  subject  to  the  Constitution  and  the  doctrine  of  pre-emption,  the  state 
governments  are  legally  capable  of  dealing  with  all  possible  governmental 
concerns. 

Within  this  large  circle  we  may  draw  a  small  circle,  representing  those 
governmental  concerns  placed  within  the  jurisdiction  of  the  federal  govern- 
ment by  enumeration  in  the  Constitution,  as  in  Figure  2. 
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FIGURE  2 
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To  give  this  smaller  circle  some  less  abstract  meaning,  we  may  describe  it  as 
encompassing  all  those  concerns  that  the  constitutional  draftsmen  contemplated 
as  appropriate  for  federal  regulation,  including,  for  example,  interstate  com- 
merce, war  and  defense,  and  international  relations.  It  was  for  the  purpose  of 
dealing  with  these  concerns  that  the  enumerated  powers  were  originally  confer- 
red. However,  it  would  be  erroneous  to  view  federal  power  as  coterminous  with 
this  circle  of  federal  concerns;  that  view  is  one  of  the  most  persistent  miscon- 
ceptions of  the  doctrine  of  enumerated  powers. 

Federal  power  extends  beyond  this  circle  of  constitutional  federal  concerns; 
and  it  does  so  in  two  very  distinct  ways. 

First,  in  addition  to  its  power  over  matters  within  the  circle  of  federal  con- 
cerns. Congress  also  has  power  to  deal  with  matters  outside  that  circle  to  the 
extent  that  Congress  does  so  as  a  so-called  "necessary  and  proper"  means  of 
promoting  some  end  which  is  within  the  circle  of  federal  concerns.  This  doctrine 
rests  on  U.S.  Const.,  Art.  I,  §  8,  cl.  17,  which  gives  Congress  power  "[t]o  make 
all  Laws  which  shall  be  necessary  and  proper  for  carrying  into  Execution  .  .  . 
all  .  .  .  Powers  vested  by  this  Constitution  in  the  Government  of  the  United 
States,  or  in  any  Department  or  OflScer  thereof."  The  classic  statement  of  the 
meaning  of  this  clause  was  announced  by  Chief  Justice  John  Marshall  in 
McCtilloch  V.  Maryland,  17  U.S.  (4  Wheat.)  316,  at  421  (1819)  : 

"Let  the  end  be  legitimate,  let  it  be  within  the  scope  of  the  constitution,  and 
.til  means  which  are  appropriate,  which  are  plainly  adapted  to  that  end.  which 
are  not  prohibited,  but  consist  with  the  letter  and  spirit  of  the  constitution,  are 
constitutional." 

Congress  can  deal  with  such  extraneous  matters,  however,  only  insofar  as 
the  federal  action  can  be  found  to  bear  such  a  telic,  or  means-to-end,  relation  to 
some  matter  contemplated  by  the  Constitution  as  a  federal  concern,  because 
"[n]o  direct  general  power  over  these  objects  is  granted  to  Congress.  .  .  ." 
Gibbons  v.  Ogden,  22  U.S.  (9  Wheat.)  1,  203  (1824). 

This  necessary  and  proper  concept  is  easy  to  illustrate  with  the  diagram  :  , 
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FIGURE  3 

The  federal  government  may  deal  with  any  matter,  beta,  so  long  as  the  govern- 
ment's action  bears  a  telic  relation  to  alpha,  some  matter  within  the  circle  of 
enumerated  federal  concerns.  While  a  means-to-end  relationship  is  essential  to 
the  necessary  and  proper  clause  concept,  this  is  not  the  only  place  in  constitu- 
tional law  where  such  a  telic  relation  is  crucial.  What  distinguishes  the  neces- 
sary and  proper  clau.se  concept  is  not  only  the  presence  of  a  telic  relation,  but 
also  that  (1)  the  end  is  within  the  circle  of  enumerated  federal  concerns,  and 
(2)  the  means  is  a  positive  act  of  Congress. 

Failure  to  correctly  under.stand  this  necessary  and  proper  clause  concept  has 
been  the  basis  of  many  unjustified  charges  of  federal  usurpation  of  .state 
powers,  most  notably  at  the  time  of  the  New  Deal.  Scores  if  not  hundreds  of 
cases  illustrate  this  concept;  e.g..  United  States  r.  Darby,  312  U.S.  100.  118- 
22  (1941)  ;  NLRB  v.  Jones  d  Laughlin  Steel  Corp.,  301  U.S.  1  (1937).  For  one 
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among  many  more  recent  examples,  see  Perez  v.  United  States,  402  U.S.  146 
(1971). 

Second,  and  quite  independently  of  the  necessary  and  proper  clause  concept, 
it  is  also  possible  for  the  federal  government  to  deal  with  matters  inside  the 
smaller  circle  of  federal  concerns  for  the  purpose  of  influencing  matters  outside 
that  circle.  In  other  words,  as  in  Figure  4,  the  telle  relation  between  alpha  and 
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FIGURE  4 

beta  may  be  reversed.  For  many,  many  years,  under  the  dark  cloud  of  concep- 
tual confusion,  this  principle  was  thought  to  be  unsound.^  Although  a  few 
earlier  examples  exist,^  it  was  not  clearly  recognized  as  constitutional  until 
after  1940.'  Today,  however,  on  this  pattern,  it  is  unquestionably  valid  for  the 
federal  government  to  exercise  its  power  over  matters  inside  the  circle  of  its 
enumerated  concerns,  as  a  means  to  accomplish  "extraneous"  ends — objectives 
like  consumer  health  and  safety,  economic  relief,  and  commercial  and  techno- 
logical advancement. 

Among  the  devices  now  validly  used  on  this  pattern  are  federal  awards  of 
contracts,  or  licenses,  or  financial  and  other  forms  of  assistance,  on  terms  or 
conditions  designed  to  encourage  states  or  private  persons  to  fulfill  federal 
policy  wishes  with  respect  to  matters  outside  the  circle  of  constitutional  fed- 
eral concerns.*  Although  the  federal  government  is  a  government  of  enumerated 
powers,  it  may  use  those  powers  as  means  to  promote  an  almost  unlimited 
variety  of  ends. 

The  dramatic  expansion  that  has  taken  place  in  the  scope  of  federal  legisla- 
tion since  the  celebrated  constitutional  crisis  of  the  New  Deal  era  has  been 
upheld  by  the  Supreme  Court  on  entirely  sound  principles  consistent  with  the 
analysis  that  has  been  outlined  above.  The  efforts  of  New  Deal  opponents  to 
hamstring  the  federal  government  by  an  unsupportably  restrictive  interpreta- 
tion of  the  "necessary  and  proper  clause"  has  been  thoroughly  discredited  and 
repudiated,  and  Congress  is  allowed  great  latitude  in  choosing  the  means  it 
considers  appropriate  to  ends  which  are  within  the  circle  of  enumerated  federal 
concerns  so  long  as  Congress  does  make  the  necessary  finding  of  telle  relation 
and  that  finding  has  a  rational  basis.'  In  addition,  the  principle  that  has  been 
clearly  established  only  since  1940,  enabling  Congress  to  utilize  its  enumerated 
powers  as  means  to  whatever  extraneous  ends  Congress  chooses,  has  been  con- 
sistently upheld  and  increasingly  employed.  Even  the  necessary  and  proper 
power  (which,  of  course,  is  an  enumerated  power)  has  been  held  to  be  usable 
as  a  means  to  extraneous  ends,  although  the  principle  as  so  applied  is  very 
easily  misunderstood :  what  the  Supreme  Court  has  held  is  that  if  a  particular 
regulation  is  sustainable  under  the  necessary  and  proner  clause  as  a  means  to 
some  end  that  is  within  the  circle  of  enumerated  federal  concerns,  then  the 
fact  that  the  same  regulation  also  promotes  some  extraneous  end  does  nothing 
to  impair  (although  it  al.so  does  nothing  to  support)  that  regulation's  validity. 
Heart  of  Atlanta  Motel,  Inc.  v.  United  States.  379  T'.S.  241,  2r^^  (19&4)  :  Katzen- 
bach  V.  McClunff,  379  U.S.  294  (19&4).  In  terms  of  the  diagram,  if  gamma  {e.g., 
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FIGURE  5 

racial  discrimination  in  places  of  public  accommodation)  is  regulated  as  a 
means  to  alpha  (e.g.,  the  facilitation  of  interstate  commerce),  the  regulation 
of  gamma  is  valid  even  though  an  equal  or  greater  objective  is  beta  {e.g.,  the 
extraneous  end  of  combatting  private  racism). 

However,  the  Supreme  Court  has  never  gone  beyond  these  principles.  Under 
the  tutelage  of  a  generation  of  professors  who  have  never  bothered  to  examine 
very  critically  the  principles  that  continue  to  govern  the  allocation  of  govern- 
mental power,  most  lawyers  have  come  to  believe  that  all  constitutional  limits 
on  the  powers  of  the  federal  government  (except,  of  course,  the  Bill  of  Rights) 
ceased  to  exist  in  1937  or  soon  thereafter,  and  that  any  suggestion  to  the  con- 
trary must  be  an  anachronistic  notion  reminiscent  of  the  efforts  to  block  the 
New  Deal.  In  repeated  dicta  Supreme  Court  Justices  have  warned  the  profes- 
sion against  leaping  to  such  an  erroneous  conclusion,  but  many  sophisticated 
lawyers  (who  know  more  than  the  judges,  after  all)  have  leaped  headlong  to 
the  error  nonetheless. 

Specifically,  the  Supreme  Court  has  never  held  that  the  necessary  and 
proper  clause  concept  can  be  used  to  justify  fetleral  regulation  of  an  ex- 
traneous matter    (delta  in   the  diagram   in   figure   6)    where   that   regulation 
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FIGURE  6 

bears  no  telic  relation  to  any  end  within  the  circle  of  constitutional  federal 
concerns  but  only  bears  a  telic  relation  to  some  extraneous  end  that  is  at 
the  same  time  being  effectuated  by  the  exercise  of  an  enumerated  power  as 
a  means.  Although  one  can  find  ainoiig  lower  court  decisions  some  which 
seem  to  utilize  this  "liootstrai)"  rationale,  the  rationale  has  never  been  en- 
dorsed by  the  United  State.s  Supreme  Court,  and  it  is  constitutionally   quite 
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unsound.  The  necessary  and  proper  clause  only  applies  when  the  end  or 
objective  of  the  telic  relation  lies  within  the  circle  of  constitutional  federal 
concerns. 

Another  erroneous  rationale  that  has  been  utilized  in  a  few  lower  court 
decisions  but  has  never  been  endorsed  by  the  Supreme  Court,  is  what  I  call 
the  "Scarlet  Letter"  rationale.  The  label  derives  from  the  colonial  practice 
of  branding  certain  convicted  persons  with  a  permanent  mark  of  their 
crime,  a  practice  memorialized  in  Nathaniel  Hawthorne's  famous  novel. 
This  rationale  assumes  that  when  an  article  passes  through  interstate  com- 
merce, for  example,  it  is  marked  as  regulable  by  the  federal  government, 
and  Congress  may  continue  to  regulate  it  thereafter  without  showing  that 
its  regulation  is  a  means  to  some  constitutional   federal   end. 

Both  the  "bootstrap"  and  "Scarlet  Letter"'  rationales  are  utterly  unsound 
and  neither  has  Supreme  Court  support.  Furthermore,  the  Supreme  Court 
has  never  qualified  the  proposition  that  an  extraneous  subject  matter  which 
is  subjected  to  some  federal  influence  either  in  accordance  with  the  necessary 
and  proper  clause  principle  or  in  accordance  with  the  principle  allowing 
enumerated  powers  to  be  utilized  for  extraneous  ends  is  not  thereby  made 
susceptible  to  general  federal  control  as  if  it  were  within  the  circle  of  con- 
stitutional federal  concerns.  Labor  relations,  education,  and  welfare  policy, 
for  example,  are  not  wdthin  the  circle  of  federal  concerns  in  the  constitutional 
sen.se ;  although  very  extensive  federal  regulations  of  these  matters  exist,  each 
such  regulation  depends  for  its  validity  upon  the  regulation's  own  justifiability 
in  terms  of  the  sound  constitutional  principles  heretofore  discu.ssed. 

It  has  only  been  within  the  past  very  few  years  that  the  generation  of 
failure  by  legal  practitioners  and  academicians  to  carefully  analyze  and  apply 
these  principles  has  begun  to  be  reflected  in  propo.sals  for  legislation.  The 
failure  to  perceive  these  principles  and  their  operation  gives  rise  to  a  hocus- 
pocus  notion  of  federal  constitutional  power :  murmur  the  incantation  "in- 
terstate commerce,"  for  example,  or  somehow  invoke  the  name  of  some  fed- 
erally funded  or  controlled  activity,  and  "proof"  the  regulation  will  be  valid. 
This  is  incredibly  naive. 

No  bill  heretofore  introduced,  of  which  I  have  been  made  aware,  has 
more  heavily  depended  uuon  this  naive  "hocus-pocus"  theory  of  federal 
jurisdiction  than  S.  1  and  S.  1400,  the  bills  for  the  proposed  Federal  Criminal 
Code.  To  be  sure,  many  of  the  provisions  of  these  bills  would  be  perfectly 
valid  on  the  basis  of  sound  constitutional  principles ;  but  the  attempt  of  the 
draftsmen  to  eliminate  "jurisdictional  facts"  as  elements  of  offenses  has 
resulted  inadvertently  in  the  destruction  of  constitutional  support  for  a 
significant  number  of  provisions,  leaving  those  provisions  or  at  least  many 
of  their  applications  dependent  entirely  upon  the  "bootstrap"  theory  or  the 
"Scarlet  Letter"  theory  or  some  other  "hocus-pocus"  notion  of  federal  power. 

I  will  not  attempt  here  to  catalogue  these  unsupportable  provisions,  or 
to  offer  concrete  suggestions  for  their  revision ;  but  I  will  offer  a  few  ex- 
amples  which    I   think    serve   to   illustrate   my   point. 

A  statute  currently  in  force,  18  U.S.C.  §  2101,  makes  it  a  federal  crime 
to  travel  in,  or  use  any  facility  of,  interstate  or  foreign  commerce,  ^ith 
a  certain  intent.  The  intent  which  will  make  such  travel  or  use  into  a  crime 
is  (inter  alia)  an  intent  to  incite,  promote,  or  participate  in  a  riot.  The 
section  also  provides  that  the  travel  or  use  with  such  intent  is  punishable 
only  if  there  occurs  a  condition  subsequent :  the  attempt  or  performance  of 
an  overt  act  during  or  after  the  travel  or  use.  The  act  which  this  statute  out- 
laws and  puni.shes  is  nof  the  overt  act  of  riot  (or  incitement,  or  promotion). 
Rather,  the  prohibited  act  is  travelling  in  or  using  interstate  commerce  with 
a  certain  state  of  mind.  Since  interstate  commerce  is  a  matter  within  the 
circle  of  constitutional  federal  concerns.  Congress  can  regulate  interstate 
commerce  in  any  way  it  likes,  and  for  whatever  purposes  it  may  choose. 
Congress  can  exclude  lottery  tickets,  sick  cattle,  prostitutes,  or  riot-minded 
persons,  whether  the  objective  is  the  safety  of  interstate  commerce,  the 
morality  of  men  and  women,  or  law  and  order.  18  U.S.C.  §  2101  as  it  cur- 
rently stands  is  squarely  base<i  upon  the  valid  principle  which  has  l)een  in- 
creasingly utilized  in  federal   legislation  since  1940,  and  is  perfectly   sound. 

But  the  proposed  code  radically  revises  the  scope  of  this  statute,  and  goes 
far  beyond  any  sound  constitutional  base.  This  could  be  demonstrated  just  as 
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easily  with  §  1801  of  S.  1400,  but  this  discusison  is  concerned  with  §  2-9B1  of 
S.  1.  Here  the  act  which  the  Code  purports  to  outlaw  is  the  incitement  or 
participation  in  the  riot  itself,  and  jurisdiction  is  said  to  be  present  if  the  act 
occurs  within,  inter  alia,  the  "commerce  jurisdiction."  Under  §1-1A4(12),  the 
"commerce  jurisdiction"  is  said  to  be  invoked  when  any  of  several  facts  is  true : 
(i)  the  property  which  is  the  subject  of  the  offense  is  moved  or  is  moving  iri 
interstate  or  foreign  commerce;  (ii)  movement  of  any  person  across  a  state  or 
United  States  boundary  occurs  in  the  commission  of  or  immediate  flight  from 
commission  of  the  offense;  or  (iii)  the  offense  is  against  or  involves  the  use  of 
a  transportation,  communication,  or  power  facility  of  interstate  or  foreign 
commerce. 

Since  riots  per  se  are  not  within  the  circle  of  constitutional  federal  concerns, 
a  statute  like  proposed  §  2-9B1  must  find  a  different  constitutional  basis  than 
current  18  U.S.C.  §  2101,  which  is  a  regulation  of  interstate  commerce,  not  of 
riots.  Surely  it  would  be  constitutional  under  the  necessary  and  proper  clause 
for  Congress  to  penalize  riot  activities  which  threatened  to  disrupt  or  do  damage 
to  interstate  commerce;  but  §  2-9B1  is  not  tailored  for  that  purpose  (unless 
one  could  say  that  "property"  is  the  "subject"  of  a  riot  and  thus  invoke 
§  1-1A4(12)  (i) ).  Furthermore,  the  Code  provision  seems  to  be  aimed  at  rioting 
where  interstate  movement  occurs  in  the  commission  of  the  offense,  but  when 
a  person  travels  with  intent  as  under  the  current  statute  he  is  not  at  that  time 
committing  the  offense  of  riot  and  it  is  most  unlikely  that  the  proposed  provision 
could  reach  him.  But  most  remarkable  the  proposed  code  would  make  incite- 
ment or  furtherance  of  a  riot  a  federal  crime  if,  after  the  riot,  the  accused  had 
fled  interstate  from  the  scene.  Now  it  is  perfectly  constitutional  for  Congress 
to  punish  interstate  flight  (which  is  interstate  commerce)  by  a  person  who 
has  committed  a  crime,  for  the  same  reason  that  Congress  can  punish  interstate 
shipment  of  lottery  tickets,  prostitutes,  and  people  with  nasty  intentions;  but 
it  is  quite  a  different  thing  to  say  that  Congress  can  make  interstate  flight  a 
basis  for  federal  punishment  of  the  act  that  was  committed  before  the  flight. 
Only  the  most  extravagant  "hocus-pocus'  notion  of  federal  jurisdiction  could 
support  such  a  claim. 

Much  the  same  observations  could  be  made  with  respect  to  certain  offenses 
related  to  racketeering.  28  U.S.C.  §  1952  as  it  currently  stands  is  perfectly 
constitutional  on  the  sound  principles  above  discussed ;  but  the  comparable 
provisions  in  S.  1  and  S.  1400  were  apparently  drafted  obliviously  to  the  princi- 
ples on  which  §  1952  stands,  and  in  several  respects  lack  any  constitutional 
support.  For  example,  Congress  could  punish  the  use  of  the  mails  to  plan  or  to 
distribute  the  proceeds  of  some  racketeering  activity ;  but  Congress  does  not 
have  power  to  punish  the  whole  activity,  or  any  part  of  it,  simply  because  the 
mails  have  been  utilized.  See,  e.g.,  S.  1400,  §  1832.  It  is  of  course  possible  that, 
if  a  rational  basis  for  certain  means-to-end  findings  were  present  with  respect 
to  some  end  within  the  circle  of  federal  concerns,  some  such  activities  could  be 
federally  punished  on  necessary  and  proper  clause  grounds ;  but  most  of  the 
relevant  provisions  in  S.  1  and  S.  1400  make  no  attempt  to  rely  on  that  principle. 

Sections  2-8B1  et  seq.  of  S.  1  punishes  arson  and  related  acts  whenever  the 
property  that  is  the  subject  of  the  offense  is  owned,  possessed,  or  used  by  any 
organization  or  program  receiving  federal  financial  assistance.  Of  course,  all 
manner  of  organizations  and  programs  may  receive  federal  assistance,  but  that 
exercise  of  the  spending  power  to  achieve  federal  objectives  on  matters  extrane- 
ous to  the  circle  of  constitutional  federal  concerns  does  not  give  Congress 
general  power  to  regulate  or  to  protect  the  extraneous  matter.  Nothing  that 
would  invoke  the  necessary  and  proper  clause  is  apparent  on  the  face  of  these 
sections  of  S.  1,  and  it  therefore  appears  that  they  have  no  support  except  under 
the  fanciful  and  unsound  "bootstrap"  theory. 

Similar  examples  could  be  mustered,  although  to  list  them  here  and  to  read 
the  list  would  be  equally  tedious.  The  point  is  that  throughout  the  proposed 
Code  the  draftsmen  have  been  astonishingly  oblivious  to  fundamental  constitu- 
tional principles  of  federal  power,  and  the  result  is  that  patently  unconstitu- 
tional provisions  and  applications  of  provisions  are  inextricably  interwoven 
with  the  sound  and  desirable  provisions  of  the  Code.  The  errors  go  to  the  most 
basic  elements  of  the  Code  {e.g..  removing  jurisdictional  facts  as  elements  of 
certain  offenses),  and  are  so  intertwined  with  the  sound  principles >hat  the  two 
can  hardly  be  separated,  or  at  least  could  not  be  separated  without  a  very  great 
deal  of  time-consuming  work. 
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If  Congress  were  to  enact  a  Criminal  Code  substantially  in  the  form  of  either 
of  the  pending  bills,  it  is  a  certainty  that  for  a  period  of  several  years  there 
would  arise  literally  hundreds  of  cases  challenging  the  constitutionally  dubious 
jurisdictional  assumptions  of  the  Code  in  various  contexts,  one  by  one.  But 
surely  it  would  be  foolish  to  enact  a  measure  so  profoundly  misguided  in  its 
jurisdictional  premises,  when  some  reexamination  of  its  premises  and  revision 
of  its  design,  however  extensive  and  tedious  that  effort  might  be,  could  produce 
a  Code  impregnable  to  jurisdictional  attack.  I  urge  this  committee  to  choose 
the  wiser  course. 

Footnotes 

1  The  error  began  with  a  dictum  of  Chief  Justice  Marshall  In  McCulloch  v.  Maryland. 
After  articulating  the  classic  statement  of  necessary  and  proper  clause  doctrine,  Mar- 
shall sought  to  give  that  statement  added  emphasis  by  means  of  contrast ;  he  said,  17 
U.S.  (4  Wheat.)  at  423 :  should  Congress,  under  the  pretext  of  executing  Its  powers, 
pass  laws  for  the  accomplishment  of  objects  not  entrusted  to  the  government ;  It  would 
become  the  painful  duty  of  this  tribunal  ...  to  say  that  such  an  act  was  not  the  law 
of  the  land. 

The  most  forceful  majority  endorsement  of  that  erroneous  dictum  came  In  the  Child 
Labor  Case,,  Hammer  v.  Dagenhart,  247  U.S.  2.51  (191S),  which  wns  later  specifically 
overruled,  in  United  States  v.  Darby,  312  U.S.  100.  116-17    (1941).  See  not  3  infra. 

^  Legislation  which  fit  this  pattern  was  upheld,  for  example,  in  United  States  v.  Hill, 
248  U.S.  420  (1919)  ;  Caminetti  v.  United  States,  242  U.S.  470  (1917)  ;  Weber  v.  Freed, 
239  U.S.  325  (1915)  ;  Hoke  v.  United  States,  227  U.S.  308  (1913)  ;  and  The  Lottery 
Case,  Champion  v.  Ames,  188  U.S.  321  (1903).  However,  the  Supreme  Court  was  so 
befuddled  by  the  slippery  concepts  with  Avhich  it  was  working  that  its  opinions  tried  to 
rationalize  these  decisions  in  terms  of  the  wholly  inapplicable  necessary  proper  clause. 
When  Justice  Holmes  finally  perceived  the  very  different  concept  for  which  the  holdings 
(not  the  confused  and  confusliig  language)  of  those  cases  stood,  his  colleagues  repudi- 
ated the  proposition  and  reaffirmed  the  erroneous  old  Mnrshall  dictum,  leaving  Justice 
Holmes  to  dissent.  Hammer  v.  Dagenhart,  247  U.S.   251    (1918). 

9  In  Ashwater  v.  Tennessee  Valley  Authority,  297  U.S.  288  (1936),  the  plurality  opin- 
ion reiterated  the  old  dictum  of  John  Marshall  and  called  It  an  "essential  limitation" 
(297  U.S.  at  326)  ;  yet  the  Court's  holding  contradicted  that  dictum.  (Only  one  Justice 
apparently  perceived  the  contradiction,  and  In  dissent  Insisted  upon  a  faithful  applica- 
tion of  the  Marshall  dictum.)  Over  the  next  several  years,  the  Court  in  several  other 
cases  approved  Instances  of  the  exercise  of  enumerated  powers  filmed  at  the  attainment 
of  extraneous  ends,  but  without  recognizing,  or  without  admitting,  that  Its  holdings 
were  Incompatible  with  the  erroneous  dictum.  Helvering  v.  Davis,  301  U.S.  619  (1937)  ; 
United  States  v.  San  Francisco,  310  U.S.  16  (1940)  ;  United  States  v.  Appalachian  Elec- 
tric Power  Co.,  311  U.S.  377  (1940).  Finally,  in  1941,  the  error  of  the  old  dictum  of 
John  Marshall,  which  had  been  followed  in  Hammer  v.  Dagenhart,  note  2  supra,  was 
explicitly  repudiated  and  overruled.  United  States  v.  Darby,  312  U.S.  100,  114-17  (1941). 

*  For  example,  federal  taxes  are  Imposed  to  deter  transactions  in  firearms,  drugs,  and 
gambling.  See  United  States  v.  Freed,  401  U.S.  601  (1971)  ;  Buie  v.  United  States  and 
Minor  v.  United  States,  396  (U.S.  87  (1969)  ;  Marchetti  v.  United  States.  390  U.S.  39. 
60-61  (1968).  Farmers  are  required  to  leave  acreage  out  of  production  as  a  condition 
for  receiving  federal  grants.  See  7  U.S.C.  §  60S  (1970).  States  are  required  to  observe 
federal  welfare  rules  and  school  desegergatlon  guidelines  to  qualify  for  grants-in-aid. 
See.  e.g.,  20  U.S.C.  §  1231e  (1070)  ;  42  U.S.C.  §  301  (1970).  Contrnctors  agree  to 
abide  bv  federal  regulation  of  their  employment  practices  or  business  operations  In  order 
to  be  eiitrible  for  contracts  for  production  of  defense  materl.nl  or  construction  of  govern- 
ment buildings.  See  Exec.  Order  No.  11246,  Sept.  24,  1965,  30  Fed.  Reg.  12,  319  (1965). 
(Congress  could  Impose  such  regulations  as  effectively  as  the  executive  has  done.) 
Labelling  Is  required  on  goods  shipped  Interstate,  not  for  the  protection  of  IntersUte 
commerce,  but  for  the  protection  of  local  consumers.  See  21  U.S.C.  §  331  (1970).  The 
mailing  of  obscene  matter  Is  restricted  to  protect  private  homes  from  offensive  intru- 
sions. See  18  U.S.C.  §  1461  (1970).  Federal  spending  Is  Increased  or  cut  back,  not 
because  of  changes  in  the  Government's  need  for  goods  and  services,  but  to  influence 
the  economy,  and  federal  taxes  are  raised  or  lowered  for  the  snme  purpose. 

The  fact  that  by  means  of  such  exertions  of  Its  enumerated  powers  Congress  very 
eflPectlvelv  influences  affairs  that  are  beyond  the  circle  of  federal  concerns  and  within 
the  traditional  domain  of  the  states,  provides  no  basis  whatever  for  constitutional  ob- 
lection.  See,  e.g..  King  v.  Smith,  ^92  U.S.  ^09  (1968)  ;  Oklahoma  v.  '^'j'^^'JlJ  Sf <7f es  Civil 
Service  Comm'n,  330  U.S.  127,  143  (1947)  ;  United  States  v.  Darby,  312  U.S.  100.  112- 
17    (1941).  „  ,         -   ,        ,    ^     ». 

"There  are  cases  in  which  a  rational  basis  test  has  been  applied  and  found  to  be 
unsatisfied.  One  exnmple  Is   United  States  ex  rel.   Toth  i'.   Quarles,  3.50  U.S.   11    (is.^o). 


failing  a  rational  basis  test  In  a  context  other  than  the  necessary  and  proper  clause. 
Cases  In  which  federal  statutes  have  been  given  an  artificially  narrowed  construction  In 
order  to  avoid  ruling  on  a  tenuous  telle  relation  necessary  to  uphold  them  ir  more 
broadlv  construed,  give  some  additional  Inslcrht  into  the  Court's  concept  of  rntlonal 
basis."  E.g.,  United  States  v.  Five  Gambling  Devices,  346  U.S.  441,  447-49,  4!iJ  (i»Dd)  , 
Tot  V.  United  States.  319  U.S.  463.  467-68.  472   (1943). 


o 


BOSTON  PUBLIC  LIBRARY 


3  9999  05994  716  6 


